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PREFACE. 


S the profeſſhon may expect ſome account of the au- 
A thenticity of - manuſcripts from which this 
work is taken, I think it neceſſary to fay that they are 
—_— the hand-writing of Chief Juſtice 
Wilkes himſelf, that they were bequeathed by him to his 
ſon the late Mr. Juſtice Y/iles, and by him to his fon 
the late Mr. Edward Il illes, from whom they came into 
the poſſeſhon of his two ſurviving brothers, who have 
entruſted them to me for publication. 

Though I am aware that indiſcretion has been juſtly 
imputed to ſome publiſhers of Reports from the manu- 
ſcript notes of their anceſtors, which they had taken for 
private uſe only, and in fome inſtances at early peri 
of their profeſſional lives, it appears to me that the pre- 
ſent publication will neither commit the reputation of the 
learned Judge whoſe name is prefixed to it, or be liable 
to the objection that is ſometimes deſervedly raiſed againſt 
the publication of poſthumous works. 

aving — ſtudied the writings and decifions of 


| 

this great Judge, I think that the publication of theſe 
determinations will occaſion his name as a Lawyer to be 
the time when he lived. 


held in as high eſtimation in ſucceeding ages as it was in 
The preſent work differs from the rality of poſt- 
humous works in this reſpect, that 141 parts of 
it were not only written by the Chief Juſtice for the 
purpoſe of making them public, but for the moſt part 
they were actually publiſhed to the profeſſion by himſelf. 
That the Lord Chief Juſtice intended them for publi- - 
cation in this mode is apparent from the very careful and 
regular manner in which, to a certain period, he copied 
out his own judgments in ſeparate note books after he had 
written them on the paper books belonging to the parti- 
cular caſes : And declarations of ſuch an intention were 


made 
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made by him to the late Mr. Juſtice Millet, who wiſhed 
to publiſh them himſelf, if the duties of the high ſtation 
which for many years he fo honorably filled would have 
allowed him leiſure for ſuch a work. Towards the lat- 
ter part of his life indeed he was the leſs anxiou> to en- 
page in ſuch an undertaking, fondly hoping that it might 

executed by his ſon, the late Mr. Edward MWilles, who 
had he not been cut off at an early period of his life 
would have been an ornament to his profefhon. 

The only hope I can indulge in becoming the Editor 
of this — is that the late ſeaſon in which it is publiſh- 
ed may have enabled me to render it more valuable by te- 
ferences, in the notes, to the lateſt deciſions in our 
courts. But this collection now appears in a more imper- 
fect ſtate than probably it — if either Mr. Juſtice 
Wiles or the late Mr. E. Willes had publiſhed it: as ma- 
ny of the determinations of the Court of Common Pleas 
during the latter part of the time when the Chief Juſtice 
| my there are not now to be found, though it is evi- 

nt from certain marks on the paper books of thoſe caſes 
that he had written'out the judgments of the court which 
he publicly delivered. This loſs is however in ſome in- 
ſtances ſupplied by the manuſcripts of the late Mr. Juſtice 
Wm. Forieſcue, and by a copy of ſome notes taken by the 
late Mr. J. Abney, in the band-writing of his clerk, 
which I have added in the notes, the former of which 
were in the collection of the Lord Chief Juſtice Wiles, 
and the latter were obligingly ſent to me by Mr. Juſtice 
Lawrence. 

In examining the collection of Lord Chief Juſtice 
Milles's manuſcripts, it is not (I cruſt) expected that I 
ſhould publiſh the whole: I have ſelected ſuch caſes 
as appeared to me of the 2 importance. All thoſe 
reſpecting the practice of the Court (except in very few 
inſtances) I have rejected altogether, not only becauſe 
they were not of ſufhcient conſequence to be printed in 
a work of this kind, but alſo becauſe the deciſions in 
many of them are already in print. 

The body of this Mort will be found to confiſt of four 
elaſſes of caſes : 

iſt, 


a 4 MG. 4. AM 8 
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iſt, Thoſe which are taken verbatim from the Lord 
Chief Juſtice's manuſcripts ; and they are either the judg- 
ments of the court which he publicly delivered, contain- 
ing as well his own abridgment of the record or ſpecial 
caſe as the reaſons on which the opinion of the court 
was founded, or cafes of which he wrote an account 
in his own note books after the caſes had been deter- 
mined. 

2dly, The judgments of the court which he gave, 
— bis — abridgment of the records; the records 
in which caſes I have abſtracted either from the original 
records or from the paper-books. - | 

3dly, Caſes taken from ſhort notes of the Lord Chief 
Juitice's manuſcripts, the records being abridged by my- 
felt 


Athly, Thoſe where nothing more appeared on the 
Lord Chief Juſtice's paper books than famply, ** judg- 
ment for the plaintiff or for the defendant,” &c. 
the records of which cafes I have abridged, and the 
opinions of the court I have taken from other quarter 
and added in the notes. | 

Throughout the whole it may be obſerved that the lan- 
guage of the Lord Chief Juſtice is printed between in- 
verted commas. 

The nates to this Wark, (except where they conſiſt of re- 
ferences to caſes already in print and to ſome very mo- 
dern deciſions) may alſo be arranged in four claſſes: 

1ſt, Thoſe of the Lord Chief Juſtice, diſtinguiſhed by 
«« MS. Lord Chief Juſtice les.” | ; 

2dly, Manutcript caſes collected from various quarters, 
in the poſſeſſion of the Lord Chief Juſtice, to many of 
which he referred himſelf; and they are diſtinguithed 
thus MS. Coll. Lord Chief Juſtice les.” 

zdly, Manuſcript notes of Mr. Baron (afterwards Mr. 
Juſtice) Vn. Forteſcue, in his own hand writing; thus 
marked MS. Mr. Juſtice Vn. Forteſcue. 

Athly, Notes taken by the late Mr. juſtice Abney, af- 
terwards copied by his clerk ; thus diſtinguiſhed ++ MS. 
Abney, J. 

In 3 this work to the public, my chief ap- 
prehenſion is, that the notes may in ſome inſtances be 
deemed to be either too long or ill arranged, though my 
object 
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object has been to compreſs them: but thoſe only, who 
have undertaken a work of this kind, know the difficulty 
attending it. And I cannot but be conſcious that what- 
ever merit there may be in this work, it is the merit of 
the Lord Chief Juſtice ; whatever demerit, it belongs to 
myſelf. Owing puny to the neceſſity of decypherin 
and tranſcribing myſelf the manuſcripts of the learn 

Chief gm which are in a character peculiar to himſelf, 
it has however my occupation as well as my amuſe. 
ment during the vacations of ſeveral years paſt; and with 
all its imperfections I now commit it to the examination 
of a liberal Profefhon. ; 


November Gth, 1799. 
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ARGUED axv DETERMINED 


IN THE 


COURT OF COMMON PLEAS, 
(Fe. Sc. oc. 


Brick againſt Suu. 


LM. 8 Geo. IL Roll. 12831 Friday, 
May 20th. 


Tur opinion of the Court was thus delivered by 8 
viſe to A. 


Millet, Lord Chief Juſtice. “ In formedon. This and his 
cauſe was ſpoken to the laſt term (a). ever, and if 
The action was brought by Philip Brice againſt Gerard out iſſue 
Smith for four meſſuages and one acre of land in Ola de hes, 
Brentford. The cauſe was tried before Lord Ch. Juſt. &. takes an 
ExxE 17th February, 8 Ges. 2.; and a verdict was given eſtate-tail. 


for the plaintiff, but a caſe was reſerved for the opinion Ai 
of the Court on theſe points ; megon 
claimed un- 

Firſt, Whether there was ſufficient proof of the will A 4 


3 to 
of Philip Brice, the grandfather of the plaintiff, under which was 
annexed 
in the will a condition to pay a ſum of money, in the declaration he only fer forth 
the deviſe, not the condition, and held to be no objection. 
The atteſtatiun of a will of land need not ſtate that the witneſſes ſubſcribed their 
names in the preſence of the teſtator. 


(«) By Hawkins Serjt, for the plaintiff and by Chapple King's Serj 
for the defendant ; 1 E. been — before by Writs S fur the 
former and Eyre King's Serjt- for the latter. 


B whom 


2 EASTER TERM, 10 Gro. II. C. P. 


1737. whom he claimed by reaſon that the witneſſes were all | 
—/ dead, and it was not ſaid in the atteſtation that they ſub- | 


= ſcribed their names in the preſence of the teſtator. 
gain | 


SMITH» 
Secondly, Whether the title deſcribed in the declaration | 

was agreeable to the deviſe ; the deviſe under which the 
plaintiff claimed being on condition, and the condition be- 

ing omitted in the declaration. * | 


Thirdly, Whether the words of the will created an | 
eſtate- tail in Philip the father of the demandant. 


the Court, that the will was well proved, and that the 
title was ſufficiently deſcribed. They were determined 
before I came on the bench, but I am clearly of the ſame 
opinion. The laſt point was ſo determined in the caſe of 


| 
; 
The two firſt points have been already determined by 
Head v. Jones, Tr. 1736, B. C. 
* 


As to the third: that remains to be conſidered, and it 
entirely on the conſtruction of the will of Philtp 
Brice the grandfather, bearing date the 28th of Jul 1683. 
The words of the will, ſo far as they relate to the preſent 
queſtion, are I give and deviſe unto my fon Philip Brice 
(who was the father of the plaintiff) all that my freehold 
meſſuage or tenement and fo much of the freehold belong- 
ing thereunto as doth lie from the ſtakes there driven into 
the ground and faſtened into the river there on the eaſt 
(which are the premiſes in queſtion) from and after the 
deceaſe of my wife Margaret unto the ſaid Philip Brice 
my fon and his heirs for ever, on this condition that he 
thall pay unto my ſon Milliam Brice 3ol. within one year 
after the death of my wile; and in cafe he ſhall not pay 
the ſaid 300., then I give the ſame unto my fon M illiam 
£rice to enjoy the rents and profits until he be fully ſatis- 
fed his ſaid 30/7. and no longer.“ Then he gives ſeveral 
other tenements to ſeveral other of his ſons and their heirs 
for ever. Then follows this clauſe; ** Item my will and 
mind is that in caſe any of my ſaid children, unto whom 
I have bequeathed any of my real or copyhold eſtates, 
Hall die without iſſue, then I give the eſtate of him or them 
iv dying unto his or their right heirs for ever.“ 


The 
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The queſtion is whether by theſe words Philip, the 
deviſee, had an eſtate in fee or in tail ? and this was di- 
vided into two queſtions ; 


iſt, Whether he would have had an eftate-tail in caſe 
the remainder had been deviſed over to a ſtranger ? 2dly, 
W hether deviſing it over to the right heirs of the perſon 
ſo dying without iſſue makes any difference? 


As to the firſt queſtion; it cannot be doubted now, 


after ſo many ſolemn reſolutions, but that if a man de- 
viſe an eſtate to A. and his heirs, and afterwards in his 
will give his eſtate to another in caſe 4. dies without 
iſſue, the ſubſequent words reduce A.'s eſtate only to an 
eſtate-tail, and reſtrain the general words heirs”* to fig- 
nify only! heirs of the body.” So likewiſe if a man de- 
viſe an eſtate to A., or to A. for life, without ſaying 
more, and afterwards in the ſame will deviſe the eſtate 
to another in caſe A4. dies without ifſue, theſe ſubſequent 
words will enlarge 4.'s eftate by implication and give 
him an eſtate-tail. And this is feunded upon theſe known 
rules, that the intention of the teſtator ſhall always take 
place in the conſtruction of wills fo far as it can be col- 
lected from the will itſelf, and if it be not contrary to 
the rules of law; and that the priority or poſterjority 
of words in a will (a) is not at all regarded, but that the 
whole will muſt be taken together to find out the intent 
of the teſtator. The caſes of Soulle v. Gerrard reported 
in Cro. Eliz. 525, Dutton v. Engram reported in C e. Fac. 
427, and Malley v. Reede and Hall in 1 Lutw. 804 and 


$11, cited by my Brother Hawkins counſel for the plain- 


tiff, and many other caſes that might be cited, are caſes 
expreſs to this purpoſe. But this point has been now 
ſo often determined, that my Brother Chapple, who was 
counſel for the defendant, did not ſeem much. to diſpute 


it. 


2dly, But he ſeemed chiefly to rely on this diſtinction 
that though it would have this conſtruction in caſe the 
remainder had been deviſed over to a ſtranger, it will 
be otherwiſe in the preſent caſe, becauſe the remainder 


(a) The ſame rule alſo obtains in the conſtruction of deeds, Dongl. 
690. gd ed. 
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is deviled over to the heirs of the perſon ſo dying with- 
out iſſue (a). But this diſtinction, though it ſeems at 
firſt to be of ſome weight, when conſidered makes no 
difference either in reaſon or law. Even in grants, where 
words are conftrued much ſtricter than in the caſe of a 
will, i there be words that create an eſtate-tail, the 
1 will have an eſtate-tail, though the next remain- 

f be limited to his heirs. And nothing is more com- 
mon in ſettlements than to limit an eſtate to a man and 
the heirs of his body, remainder to his right heirs ; and 
for this plain reaſon, to prevent his diſinheriting his 
iſſue except by ſome ſolemn act done in his life-time. 
If fo plain a point wanted the authority of any caſes, 
the caſe of Turnman v. Cooper, Cro. Fac. 476. and ſeve- 
ral caſes mentioned in 2 Nal. Abr. 66 and 68, are cafes in 
point to this purpoſe. It is faid in Co. Lit. 21 and in 
Altham's caſe 8 Co. 148. that if a man by deed grant an 
eſtate to a man and his heirs to hold to him and the 
heirs of his body, he ſhall have only an eſtate - tail, and 
not even a fee-ſiunple expeCtant unleſs the remainder be 
limited to his heirs : but that if it be granted to one and 
the heirs of his body to hold to him and his heirs, he 
Mall then have an eſtate- tail and a fee-fimple expectant. 
And the preſent caſe ariſing on the words of a will is 
much ſtronger as to this conſtruction. 


We are therefore all of opinion that Philip the father 
of the demandant took only an eſtate-tail by the words 
of the will, and conſequently that the verdict being for 


the demandant but the poſtea being ſtayed till the opi- 


nion of the Court was had it muſt now be delivered to 
the demandant, in order that he may enter up his judg- 
ment ().“ 


(a) By the words die without iſe” the deviſor muſt eithcr have 
meant, dying without beirs of the body,” or without beirs generally ,”* 
but to ſuppoſe that he uſed thoſe words in the latter ſenſe would be to 
ſuppoſe that he intended to deviſe the lands to his fon F. Brice and his 
heirs for ever, and if he die without ſuch heirs then to the ſame heirs- 
There ſeems therefore leſs doubt reſpecting the deviſor's intention in 
fuch a c: ſe than in the ordinary cafe of a limit: tion over to « ffranger 
afte «+ a dying without iſſue by the firſt taker.” 

(5) This coſe is reported in Come Rep. 539. and 2 Eg. Ca. Abr 317. 
fi. 32; but no notice is taken of the ſecond point of this coſe in eicher of 
thoſe reports, nor do the re:ſons given the Court there appear. 
"There is allo a little inaccuracy in them both in the firſt point, in ſaying 
that · no ſubſcription was ſigned ſcaled and publiſhed &c, but only the 
names of the witneſſes ſubſcribed ;“ the atteſtation was thus · Signed 
fealed publiſhed and declared by the ſaid teſtator to be his laſt will and 
teſtament in the preſence of us, J. T., J. T., P. H.“ 
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W1LL1aw Harvey againſiGrorGe STOKES. ___ 
Term, 
10 Geo. 2. 
LE. 7 Gzo. 2. Rol. 934.1 5 8 
F Muy 21K. 
H E opinion of the Court was thus given by To debt on 
a replevin 
IV illes Lord Chief Juſtice. * This comes on upon the Rane 
defendant's demurrer to the plaintiff 's replication. pleaded that 
A. (the 


Debt on a bond for 150/. entered into by the defendant party reple- 
to the plaintiff as ſheriff of the county of Eſſex 3d of TIS 
March 1732. | 


| his ſuit 
The defendant prays oyer of the condition, which is 1d ta ar 
that if the above bounden Rebecca Stokes ſhall appear at return of 
the next county court to be holden at ¶ itham or elſewhere ma» wg 
in the faid county of Effex, and then and there do proſe- judgcd to 
cute her action with e againſt Thomas Hawkins gen- h (the 
tleman for taking and unjuſtly detaining her cattle goods 222 
&c, and do alſo make return thereof, if return thereof — * 
mall be adjudged by law, and alſo do fave harmleſs and plicd that a 
indemnified the ſaid ſheritf his under-ſheriff deputies and Ferurm was 
bailiffs touching and concerning the replevying and delive- * 
ry of the ſaid cattle &c, then this obligation to be void &c.“ thelefs the 
And pleads that the plaintiff ought not to have his action i B. did 
ainſt him, for that Rebecca Stokes in the condition name — 
did appear at the next county court held after making the «« and this 
faid bond viz. 13th of March 17 32, and then and there did he is ready 
proſecute her ation witheffeR againſt the ſaid Piomas Haw- 3 
bins in the ſaid condition mentioned for taking and unjuſtly cles Gn. 
detaining her ſaid cattle goods and cha tels in the ſame con- rer, for that 
dition mentioned, and that no return thereof. was adjudg- — plain- 
ed; and alſo that the faid ſheriff his under ſheriff deputies geg ns 
and bailiff or any of them have not been damnified touch- replication; 
ing or concerning the replevying or delivery of the faid — Held. 
cattle goods and chattels or any of them; and this he is '* that 


ready to verify ; wherefore he prays judgment &c. Fa be 


taken to 


The plaintiff replies that the plaint and action in the mein 
ſaid condition mentioned were afterwards, to wit, on the , and 


Arrow of the Aſcenſion of our Lord in the ſixth year of — — * 
. tio 2 
— it being bs the agg ; 2dly, that the miſtake of the name of B. for A. 
was fatal, and might be taken advantage of on demurrer, though not alli ; 
canlc of . Com-. Rep. 556. 8. C. , — 


the 
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the reign of his preſent Majeſty removed by his Majeſty's 


Ls writ of recordari into his Majeſty's Court of Common 
Harvey Pleas, and thereupon ſuch proceedings were had in this 


againſt 
Sronxzs. 


court that afterwards, viz in Tiny Term fixth and 
ſeventh of his ſaid Majeſty's reign by reaſon of the detault 
of the ſaid Rebecca it was conſidered by this court that the 
ſaid Rebecca and her pledges of proſecution in that behalf 
ſhould be in mercy, and that the faid Thomas Hawkins 
ſhould be without day, and thar he ſhould have return of 
the cattle goods and chattels aforeſaid, as by the record 
thereof remaining in this court here doth more fully ap- 
pear ; and therefore the ſaid Rebecca did not proſecute her 
action with effect; neverthele/s the ſaid Thomas did mt 
make return of the ſaid goods and chattels according to the 
tenor of the ſaid condition of the ſaid bond; and this he is 
ready to certify ; wheretore he prays judgment &c. 


The defendant demurs; and for cauſe of demurrer 
ſhews that the ſaid William hath not verified his ſaid re- 
plication, and for that the replication is uncertain and with- 
out form, 


Two objections (a) were taken by the counſel for the 


Firſt, that the replication does not canclude rightly ; it 
being and this he is ready to certify,” inſtead of this 
he is ready to verify ;”” and this is aſſigned as cauſe of de- 
murrer, 


Secondly, that the breach aſſigned in the replication is, 
Thomas did not make return of the fſa'd cattle goods and 
chattels according to the tenor of the condition of the ſaid 
bond, inſtead of Rebecca. This is not thewn as a cauſe of 
demurrer, but was inſiſted on as a matter of ſubſtance. 


At the time when this matter was ſpoken to, the Court 
were of opinion that the firſt objection was of no weight; 
for that certzficare ſhould be taken to ſignify the ſame asveri- 

re ; and for that this part of the replication need not be 
verified by the plaintiff, it being in the negative; according 


(a) This caſe was argued on Fril:y May 13th by Parker King's Seri 
in ſupport of the demurrer 204d 3 rig/t crit. 8 * Kiog's Serjt, 
o 
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to the rule in C9. Lit. 303. a. which was cited at the bar. 
And I will add this further reafon why this is well enough, 
becauſe it is one of thoſe defects which are expreſsly cured 
afier verdict by the ſtatute 16 & 17 Car. 2. c. 8.; and 
upon a demurrer by the 4 & 5 of Anne c. 16. (a) 


But as to the ſecond exception, it ſeems to be of 
weight, and to be matter of ſubſtance and not of form ; 
for that part of the replication where Thomas is miſtaken 
for Rebecca is the only breach that is aſſigned to maintain 
the plaintiff's action, and therefore may be inſiſted on by 
the defendant, though not ſhewn as cauſe of demurrer. 


But it was ſaid that it is helped either by the ſtatute 8 
Hen. 6. c. 12. and c 15, for by the 16 & 17 Car. 2 c.8., 
or the ſtatute 4 & 5 An. c. 16. for the amendment of the 
law. But on conſideration we think that it is ſuch a de- 
ſect as is not cured by any of theſe ſtatutes. It is ſaid in 
Blackamore's caſe, 8 Co. 162. that there are fourteen miſ- 
priſions, to which the ſtatutes of Hen. 8. do not extend, 
and one of them is a ** Jeofail or inſufficient pleading or 
any other default of the party or his counſel,” for thoſe 
ſtatutes extend to miſpriſions of clerks only; and this ſeems 
directly to be the preſent caſe. The caſe in Cro. Fac. 
13. Philips v. Rice Hugre is exactly agreeable to this. 

rror on a judgment in C. B. in audita querela. The 

ueſtion was concerning an annuity payable to one John 
Buſh at a certain time and place; the plaintiff inſiſted 
that he teudered the annuity but that Foln Buſt was not 
there to receive it ; defendant, proteſtando &c, pro pla- 
cito idem Fohn Buſh dicit that he was there to receive ir ; 
the plaintiff demurred ; held that it was no plea, for that 
it was pro placito idem Johannes BUSH dicit, inſtead of 
RICE ; it was urged that theſe words idem Fohannes Buſh”? 
were void words, and amendable, the plaintiff not having 
aſſigned it for cauſe of demurrer. But, per Curiam, it 
is not amendable, becauſe it is the ſubſtance of the 
plea, and not the miſpriſion of a word only; and, as 


(a) But quzre ; it being ſpecially ſhewn for cauſe of demurrer.” 
See 4 An. 8 * 16. / 1. 


it 
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it is, there is no plea at all (a). There is like cate in Cr9. 


hd Fac. 587 ; John Thomas executor of N:i-holas Foyee v. FFul- 
Haxvey lang Afﬀumpſit. Promiſe laid that, in conſideration 


againſl 
STOKES» 


that he the ſaid Nicholas would deliver unto him (the de- 
fendant) on requeſt 400, he would repay it on ſuch a 
day; and the declaration was, quod idem Nichalaus in 
facto dicit quod ipſe idem Nichalaus delivered to him the 
gol. &c. Non adſumpfit pleaded, and verdict for the 
plaintiff. But judgment was arreſted; for though it 
was laid that (his was the miltake of the clerk only, 
yet it was reſolved that it could not be amended, for 
that it was the very ſubſtance of the declaration, and 
no precedent fact to induce thereto ; and that it was not 
a caſe where the iſſue is between Jan and I illiam, 
and the ifſue is quod idem Johannes petit quod inquira- 
tur per patriam, et prædictus 7oharnes ſimiliter; for that 
is merely the default of the clerk, where he had a pre- 
cedent record to guide him how he thould join iſſue. 
But here it is the default of the plaintiff in his replica- 
tion. The caſes of Birton v. Mandel reported in Cre. 
Fac. 67, and by another name in Yelverten 05, Fohn 

ita v. James Vita, Cro. Eliz 435; Coftonv. Coftoa, Cro. 
Elia. 752 ; and Ruſſell v. Grange, Cro. Eliz. gog ; are 
after a verdict, and only a miſtake of the plaintiff's 
name for the defendant's; ſo do not come up to the pre- 
ſent caſe. And fo are the caſes of Leeſer v Nit, Cre. 
Fac. 444., and Meredith's cate, 1 Vent 217. (5), which 
were cited for the plaintiff by Serjt. Fright. The caſe 
of Rex v. Barnes, 2 Lev. 117. comes nearer to the pre- 
ſent caſe, it being on a demurier: but there it was only 
the miſtake of the plaintiff's name for the defendant's, 
which is very different from the preſent caſe, 4 


It remains therefore only to be conſidered whether 
this deteft be helped either by the ſtatute 16 & 17 Car. 
2., or by the ſtatute 4 & 5 Arne. The ſtatute 16 & 17 
Car. 2. only cures defects after a verdict, and only where 
the chriſlian or ſurname of the plaintiff or the defendant, 
demandant or tenant, is miſtaken, where it is right in 
any part of the preceding roll or record, fo it does 


() See alſo Britton v. Cole, Carth. 443. 


(5) The caſes of Abrabat v. Bunn, Com. Rep. 250, and Blacklock v. Ma» 
riner, ib. 337. are of the fame deſcription, 


not 
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not extend to the preſent caſe; and would not (I think) 1737. 
have cured this even if after a verdiQ, becauſe here it is not. 
the name either of the plaintiff or the defendant that is Haxvrar 
miſtaken. The ſtatute 4 & 5 Auue ſeems only to extend g le 
to ſuch caſes as were helped after a verdict by the other 

ſtatute, and it expreſsly ſays that ſufficient matter muſt 

appear in the pleadings on which the Court may give judg- 

inent according to the very right of the cauſe ; whereas 

no tuch matter appears upon theſe pleadings, there being 

no breach rightly aſſigned by the plaintiff. There was 

no caſe cited for the plaiatiff ſince either of theſe ſtatutes, 

but the caſe of h v. Shortridge, 1 Salk. 219., 

which was cited on the other queſtion, and is nowiſe ma- 

terial to the preſent point. And I cannot find any 
caſe ſince the making of theſe ſtatutes where ſuch a defect 
as this has been cured. 


I could heartily wiſh that it was in the power of the 
Court to rectity this miſtake : but we think that it is not, 
and are all of opinion that by reaſon ot this miſtake judg- 
ment muſt be for the defendant.” 

Judgment tor the defendant. 


GeorGE SHELLEY againſt Gon WanGar, Tin to & 


T | Wedaeſday, 
HE opinion of the Court was delivered as follows by June 29th. 


. . A party ex- 
Willes, Lord Chief Juſtice, ©** Debt on a bond dated curing s 
10 


14th of May 1735 in 4001. 


G. Wright has been employed under the above named C. deny ſuch 
Shelley in the office of Auditor of Lincoln Nottingham fact. 
Derby and Cheſter, and in the office of Auditor of the ;- There- 


cited in the condition of a bond that the obligor had received divers ſums of 
ter the obligee which he had not brought to account but acknow — 


was due to the ebligee, it was holden that the bligor was to ſay that 
not received any money for the uſe of the oblig citopped Y he had 
admits a non-performance 


Where a de fendant pleads matter of excuſe (except 
22382 of rar pe] gr need not aflign a breach in his replication. 

en a plaintiff replies defendant is eſtopped to plead his he de- 

mand judgment generally. 93 
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Alienation- office, and has received ſundry ſums of money 


iin de faid ſeveral offices as fees and perquiſites due tu 
Suntiey the ſaid C. Shelley as Auditor, and for which the ſaid G. 


a7 
WrRIGUT. 


igt has not yet brought any account to balance, but 
doth hereby acknowledge that there is a balance due to 
the ſaid C. Shelley for money received at divers times by 
him the faid G. /Fright in the faid C. Shelley's office as 
Auditor, and for which he doth hereby acknowledge him- 
ſelf indebted, and doth hereby oblige himſelf his heir 

executors &c. to pay the ſaid balance to the ſaid C. 
Shelley his executors &c, and the ſaid G. /Fright doth pro- 
poſe this obligation as a ſecurity to the ſaid C. Shelley 
for the ſeveral ſums of money fo due to him as afore- 
ſaid, if therefore the faid G. Vigit his heirs &c, do and 
thall make and deliver unto him the faid C. Shelley a 
true and particular ſtate of all the fees perquiſites &c. 
which he hath received in the ſaid offices for the uſe and 
as the dues of the ſaid C. Shelley, and pay unto the ſaid 
C. Shelley his executors &c, the balance thereof, or give 
him other legal ſecurity for the payment thereof within 
one month, and alſo ſhall deliver &c. all books papers 
&c upon requeſt, then this obligation to be void, but if 
default hall be made in all or any of the clauſes or 
agreements aforeſaid then to remain in full force. 


Firſt, there was a plea in abatement, which was over. 
ruled on a demurrer (a), and the detendant was ordered 
to anſwer over; and thereupon 


He pleaded that the plaintiff ought not to have his 
action againſt him, for that he the ſaid George [the de- 
tendant] before the ſuing forth of the original writ had not 
received any fees perquiſites &c in the aforeſaid offices or 
aay of them for the uſe and as the dues of the ſaid C. 
Shelley, and inſiſted on ſome other matters (5) not mate- 
rial to the points in queſtion, 


The pfaintiff replied that the ſaid Gœerge ought not to 
be admitted or received to plead the plea above by him 


4 (a) wy an acccunt of that part of the caſe in Com. R-p. 562, and 
arnes 338. 

(6) Which were pleaded by way of anſwer to the other parts of the 
cundition of the beau. 


pleaded 
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pleaded as to ſo much thereof wherein he pleads that 


1737. 


before the ſuing out of the original writ of the ſaid Charles L 


he the ſaid George had not received any fees perquiſites or 
profits in the ſaid offices or any of them for the uſe and as 
the dues of the ſaid Charles, becauſe he ſays that before 
the ſuing out of the ſaid original writ, to wit, on the 
ſaid 14th of Aay 1735 the laid George by the ſaid condi- 
tion ſubſcribed to the ſaid writing obligatory ſealed with 
his ſeal as aforeſaid acknowledged that he had received 
ſundry ſums of money in the faid ſeveral offices in the 
condition mentioned as fees and perquiſites due to the ſaid 
Charlee as Auditor as aforeſaid, and for which the faid 
George had not then brought any account to balance, but 
thereby acknowledged that there was a balanee due to 
the ſaid Charles for monies received at divers times by 
him the ſaid George in the faid Charles's offices as Audi- 
tor as aforeſaid, and for which he thereby acknowledged 
himſelf indebted and thereby obliged himſelf his heirs &c 
to pay the ſaid balance unto the ſaid Charles his executors 
&c ; which ſaid writing obligatory with the condition 
ſubſcribed the ſaid George doth not deny nor to it ſuffic ĩ- 
ently anſwer ; and this he is ready to verify ; wherefore 
he prays judgment if the faid George ought to be admitted 

received againſt his own acknowledgement by his deed 
aforeſaid co plead the plea by him above- that he 
hath not received any fees perquiſites &c. in the faid offices 
or any of them for the uſe and as the dues of the faid 
Charles as aforeſaid. 


To this the deſendant demurred generally, and the plain · 
tiff joined in demurrer. * 


Hawkins Serjt., and Comyns Serjt. for the defendant, 
Skinner Serjt., and Parker Serjt. for the plaintiff. 


Three objections were taken by the defendant to the 
plaintiff 's replication ; | 


Firſt, That no one can be eſtopped by a recital. 
Secondly, That there is no breach aſſigned. 
Thirdly, That no judgment is prayed. 


Firſt; As to the Eſtoppel, There are ſome 


* * al 
layings in the books that no one ſhall be eſtop 


by a 
recital ; 


Sanrtny 


againſt 


Wazicur» 


Surtter 
eguinſt 


W alGuT» 
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recital ; as in Co. Lit. 352. 6. : but the reaſon there given 
is ** becauſe it is no direct affirmation. And in 1 Kol. 
Ar. 870 and 872. which were cited for the defendant, 
there are ſome few caſes in which it was holden that a man 
ſhall not be eſtopped by a recital : but there are more 
caſes there in which it was held that he may be eſtopped; 
and in $72 there is a diſtinction laid down that a perſon 
ſhall not be eſtopped by a general recital, but thall by the 
recital of a particular thing. Accordingly there are ſeve- 
ral cafes there parallel to this (only the recitals are not 
quite fo ſtrong) where it was held that the party is eſtop- 

And fo likewiſe it is beid in Cro. Eliz. 756, 757, 
IVilloughby v. Brook, and in Hart and Buckminſter, in Styles 
103, reported alſo in Alleyn 52, that the recital in the 
condition of a bond of a particular indenture, or of a par- 
ticular ſum due, is an eſtoppel to plead that there is no ſuch 
indenture or no ſuch ſum dn(a)e, And it is ſaid in 2 Leon. 11. 
an anonymous caſe, that where the recital is material the 
party ſhall be eſtopped; and it is certainly material here, for 
it is the very foundation of the whole. The reaſon like- 
wiſe, which is laid down in Co. Lit. why a recital ought 
not to eftop plainly does not hold in the preſent caſe ; for 
here is a direct affirmation of the matters which are in- 
ſiſted on as an eſtoppel in the replication. 

We are therefore of opinion that the defendant is eſtop- 
ped to ſav that he hath not received any fees perquiſites 
Kc, as in the replication, | | 


As to the ſecond objeftion : Several caſes have been 
cited to ſhew where a breach is neceſſary and where not. 
But it is not neceſſary to take particular notice of them or 
to make obſervations upon them, becauſe the rule fo far 
as relates to the preſent caſe is plainly laid down in the 
cafe of Meredith v. Alleyn, Salk. 138, and Carthew 115, 
that in all caſes where a man pleads a matter of excuie 
which admits a non- performance (except in the caſe of an 
award which ſtands on a particular ground) the plaintiff 
need not aſſign a breach in his replication, but otherwiſe 
where a man pleads a performance. This rule has never 
been departed from ſince; and the reaſon of it ſcems 


a) Ser alſo 21 Edrv. 4. 4. . Cro» Eliz. 362; Paine v. Sbeltroppe, All. 


<1 + oaks caſe; Cod), 177+ S. P.; and Cofens v. Cofſens, poſt, 


ta 


Lg — 


t 
{ 
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| to be plain, becauſe the defendant after ſuch plea pleaded 2737. 
cannot inſiſt upon performance without a departure i 
pleading, and this is the preſent caſe. The performance Sasttar 


here is the paying or giving ſecurity for the maney due on r=? 
the We by faking 2 there was nothing 3 
due on the balance the defendant admits a non- perform- 
ance, and only endeavours to excuſe it by ſaying that 
nothing was due. There is no pretence here to ſay that 
the defendant inſiſted on a performance. Beſides in this 
caſe the defendant being eſtopped to plead this plea, it is 
juſt the ſame as if he had not pleaded at all; and then 
to be ſure no breach need have been aſſigned. The plain- 
tiff might have demurred to the defendant's plea inſtead 
of replying, and might have infiſted on the eſtoppel in 
his demurrer, and then would have had judgment on his 
demurrer without affigning a breach, there being ſuffici- 
ent in his declaration to be a foundation for judgment. 
We think therefore likewiſe that there is no weight in 
this objection. 


—— 


» * 
r WW 4" 


” 
_— — — 
— m_ 


As to the third objection, that is not rightly 
prayed ; there have been ſeveral caſes cited to ſhew that 
3 judgment has been prayed otherwiſe, and if it had been 
ſo here, it would not have been wrong. 


w 2 


But we think that it is the beſt way to plead it in 
this manner, and to rely on the eſtoppel; and fo it is 
ſaid in Co. Lit. 303.6. And fo are the beſt precedents (a). 
And it ſeems by the caſes of Pitt v. Kuight, 1 Lev. 222. 
| and 1 Sid. 329, and of Barnes v. Gladman, 2 Lev. 19, 
| that if the plaintiff had only demanded judgment gene- 

rally, without ſaying any thin more it had been ſuffici- 
| ent ; as he has done here; the reſt, if unneceſſary, 
; may be rejected as ſurpluſage. Beſides, if this were not 
| well pleaded, yet it is certainly aided by the ſtatute 4 & 


—_—_— IT 


Ann c 16, ut being only matter of. form, and not being 

ally aſſigned as a cauſe of demurrer, ſufficient matter 

| appearing on the pleadings upon which the Court may 
F give judgment according to the right of the cauſe.” 


We are therefore of opinion that jud muſt be for 
the plaintiff.“ 9— 


: (a) Vide 22 Hen. 6. 53; * Ent. 19; Rawlyn:"s c:ſe, 4 Co. 
| Liferd's caſe, 11 — ” 18 ho 
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1737. 


Wedneſday THOMAS Row and AnNz his Wife againſt Wirt- 
June 29th. x1am TUTTE, STEPHEN BRIGGs, and Joux 
BarNEs. 


To treſpaſe. Tu E opinion of the Court was delivered as follows by 
afliul: and 


ple impri- Fills, Lord Chief Juſtice, * Treſpaſs. Firſt count 
three de- that the defendants made an aſſault on Anne, and beat 


. wounded and impriſoned her for the ſpace of three days. 


int plca 

of juſlifica- Second, that the defendants made an aſſault on Aunc, 
— ->— and beat and wounded her, &c, without the impriſon- 
F which ment; by which means the ſaid Thomas loſt the advice and 
one {aid aſſiſtance of the ſaid Anne his wife in his domeſtic atfairs 


that he, as 
— ſor ten days. 


t he y 

— Third, that the defendants made an aſſault on Ame, and 
— beat wounded took arreſted and imprifoned her for the 
the warrant ſpace of ſeven days, and until the ſaid Thomas paid unto 
to the other e ſaid William Stephen and John the ſum of 5ol. as a 
two defende fie for the releaſement diſcharge and redemption of the ſaid 


ants (to 
whom it 
was direRt- 
_"— The defendants as to the force and arms and the whole 
de and treſpaſs in the declaration, except the ſaid afſault beating 
the ewo impriſoning and detaining in priſon of the ſaid Ame in the 


= — ſaid declaration firſt above-mentioned, jointly plead not 


ted it &c; guilty; and iſſue is joined thereu 
— 4.7 gwnry J pon. 
| 232 And as to the ſaid aſſault beating impriſoning and de- 
ant may taining in priſon of the ſaid Anne in the ſaid declaration 
aly *, firft above-mentioned the ſaid defendants alſo jointly plead 
— 4 7 a writof reſcous teſte'd 12th February 9 Ges. 2. returna- 
mollicer ble before the time when &c iſſued out of B. C., and 
nolan g direQted to the ſheriff of Suſſex, commanchng him to take 
* the ſaid! anc and another perſon &c. That the ſame 
arreſt Ac. was delivered to the ſheriff before the return thereof, and 
that he before the return thereof duly made a warrart 
under the ſeal of his office directed to the keeper of the 
gaol of the ſaid county, and alſo to the faid Stephen and 
Jen (the defendants) as his bailiffs, commanding them 
to take the {aid Aune &c. That the ſaid warrant before 


the 


— 


-* —_— 
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the return of the writ was, by the hands of the ſaid l- 


15 
1737. 


liam Tutte (the defendant) attorney on behalf of our faid Loyy 
Lord the King and the ſaid Penelope Baker in the ſaid writ Rows 


mentioned, delivered to the faid Stephen and Fohn to be 
executed in due form of law ; and that the faid Stephen 
and John afterwards and betore the return of the ſaid writ 
by virtue of the ſaid warrant did gently loy their hands 
upon the faid Arne in the bailiwick of the ſaid ſheriff in 
the ſaid county of Suſſex to take and arreſt her, and did 
then and there take and arreſt her, and did keep and de- 
tain her for three days next following in their cuſtody, as 
it was lawful for them to do ; which they aver to be the 
ſame aſſault &c. 


To this ſpecial plea the plaintiffs demur generally ; and 
the defendants join in demurrer. 


Two objeQtions were taken (a) to the plea by Serjeant 
Gapper for the plaintiffs, 


Firſt, that William Tutte, one of the defendants, hath 
not juſtified ; and that, as it is a joint plea, if it be bad 
as to one defendant, it muſt be bad as to all. 


Secondly, that a plea of molliter manus impoſuit will 
not juſtify a battery. 


As to the firſt objection; We admit the rule as to the 
joint (4) plea, but are of opinion that William Tutte hath 
juſtified as well as the other two. 


The objection is that he hath not admitted the treſpaſs 
which every one that will juſtify muſt do. But it is 
plain that he hath ; for it is pleaded that he delivered the 
warrant as attorney for the plaintiffs to the other two de- 
fendanis to be executed in due form of law, which (if 
true) if he had pleaded the general ifſue it muſt have 


(a) It appears that this caſe was argued on Wedneſday May 4th 1737. 
(5) Vide Moravia v. Sloper, 7, M. 1737; and Morſe v. James, 
ffi, M. 1738. S. P. | 
been 


; 
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been found againſt him ; for he who commands or di- 
res another to do a treſpaſs is guilty of the treſpaſs if 
done by the other perſon purſuant to his direction (a). 


As to the ſecond objection: the caſes, which were 
cited on the part of the plaintiff out of 2 Rl. 546, to 
prove that this is not a plea, rather prove the con- 
trary. In the caſes cited out of Cro. Eliz. 93, and 268, 
it is either pleaded to the wounding or only to the reſt of 
the treſpaſs, and the wounding is not traverſed. But in 
the preſent caſe the wounding is traverſed, and the plea 
is only to the reſt of the treſpaſs. In the caſe of Carr v. 
Donne, 2 Vent. 193., cited for the plaintiff, no ſuch thing 
is adj : but judgment is againſt the defendant only 
becauſe he had not this plea to the battery but 
only to the aſſault and impriſonment ; which ſeemed to 
imply that, if he had pleaded it to the battery, it had been 
a good plea (5). In the caſe of Patrick v. Jonſon, as 

in 3 Lev. 403, judgment is given upon other 
points: and what is ſaid there concerning this plea is 
ſaid obiter, and ſhews (I think) rather that it is good; for 
it is ſaid there that every laying on hands is a battery unleſs 
it be excuſed. The only caſe that ſeems to look the 
other way is the ſame caſe of Patrick v. Johnſon, as re- 
ported by Lurwyche, fo. 925 and 929. But caſe is 
there very doubifully reported: and he ſeems to rely 
chiefly on a caſe of Stoney v. Calvert, which JI cannot 
find, and which is contrary to all the other caſes. And 
in the end of the report he admits (c) that it was holden 
to be a good plea by Chief Juſtice Rede as long ago as 
21 Hen. 7. I believe there have been ſeveral hundred 
precedents fince in the ſame form ; it being the common 
way of pleading it. Lutwyche concludes his report thus, 
in tant varietate opinionum quzre meliorum ; and we think 
that the opinion of thoſe who hold this plea to be good to be 
the beſt, not only as it is agreeable to reaſon and a great ma- 


2 Vide Britton v. Cole, Sall. 409. 8. P. and Moravie, v. Sloper, poſt 
» 07 37+ 

{b) Vide Girling's caſe, Cro. Car. 446. 7 ; Marpole v. Boſnett and 
Murpiy v- Fitzgerald, cited in Moravie v. Sloper, —4 

ſe Lutwyche who was counſel in that caſe, and who apperrs much 
diſpleafed with Leviata for the manner in which the letter had reported 
i, after comb:ting Leviatz's afſ.rtion, admitted that there were many 
preccdents of pleading like that ia Patrick v. Johnſon. 
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1737. not (in the opinion of the Court) neceſſarily implying 
— laying on hands. vrhich ſeems rather to imply that this 
Rows plea 1s good. But, be that caſe as it will, 


Ws Yi. a of opinion, for the reaſons aforeſaid, that 


the defendant's piea is good, and that judgment ought to 
be for the defendants.” "0 


n AN Dbzw Crosss, HENANY Crosss, and WILIIAU 


Mich. 11 O. Knox, againſt Ri chax PorTER (a). 
— : 


If it do not ( EBT on a recognizance entered into by the de- 
TS fendant to the plaintiffs and one 7. Chancy de- 
| that there is ceaſed in the ſum of 537/. before the Lord Chief Jaſtice 

a condition on the 12th of November 10 Geo. 2. The recognizance 
— 4 as ſet forth in the declaration is abſolute, without any 
which an condition; at leaſt none appears. The breach affigned it 
ion is that the deſendant did not pay the faid ſum to the plain- 
provght, tiff and 7. C. in his lifetime, nor to the plaintiffs after 


will not in- his death, but hath refuſed and ftill doth refuſe to pay the 


end that 
2 — 2 ſame, though often requeſted. Damage 20!/. 
condition. 


A general demurrer by the defendant, and the plaintiffs 
Join in demurrer. 


Camyns Serjt. for the defendant alleges two reaſons why 
the plaintiffs cannot have judgment. 


iſt. They have not ſet forth the condition of the re- 
cognizance; 

2dlv, No breach is afh 

Firit ; It is held neceſſary in the caſe of a recognizance, 
though not in the caſe of a bond with a penalty, becauſe 
the recognizance and condition make but one entire re- 
cord. He cited the caſe of Atterbury v. Hard (6b), B. C. 
there nul tiel record was pleaded, and fo the condition 


(a) This c2ſe is ſhortly reported in Barn. 339 · gqto edit. 
(4; Since repurted in Berne. 60. 


appeared 
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red; and the caſe of Loder v. Lowth, B. C.: but 
ihe ed, :nd fo the conduien was for forth Yon 


there oyer was pray 
on 


for the plaintiffs. The Court cannot 


ſuppoſe a ition. It ma Re th OE ES 3 
pple cond to be as ſet forth in the declaration. 


condly, » breech is clecely alligned, VIZ. — 


Per Curiam. 


There may be an abſolute recognizance as well at a te- 
cognizance with a condition. It does not appear to the 
Court that this is a izance with condition ; it muſt 
be taken to be an abſolute one, ſince no condition is ſet 


3 judgment for the plaintifs* (4). 


{a) 80, in debt on recognizance of bail, it ſhould be flated in the de- 
S for what ; ui. 
erbury, 1 

22 ef tb Gnferctnoes he refine ts Bo. Bev, 
164. fl. 8; 29. 


C4 
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1737. 
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1737. 
Mich. 11G. 
eh, JOHN SMITH againſt Joux RicHAarDsoN (a). 
Nov. 14th. 
In an »&i- CC ASE. This comes before the Court on a caſe 
on for made by Mr. Baron Forteſcue at the laſt Lent 


words tht aſſizes for the county of Oxford, and reſerved for the opi- 


- nion of the Court. 


— The action was for ſcandalous words ſpoken by the 
cannot give defendant of the plaintiff; damages 00%. Several ſets of 
in evidence words were laid ; but the moſt material ones are, Join 
- —-- Smith is a rogue and hath ſtolen my beer; and Jon Smith 
the general has robbed me of my beer.” It was laid that the plain- 
iſſue, tiff was beer butler of the college of Chriſtchurch in Ox- 

ford, and that by reaſon of the ſpeaking of theſe words 

he was not only injured in his ation but likewiſe 


turned out of his place. Verdict for the plaintiff, and 
damages 160/. 


The Judge allowed the defendant to give the occaſion 
and manner (5) of ſpeaking the words in evidence: but 
the defendant, to mitigate the damages, offering to prove 
the truth of the words, and that the plaintiff was really 
guilty of the felony mentioned in the declaration, the 
Judge would not permit it, but reſerved this point for the 
opinion of the Court, whether the defendant could, in 
mitigation of damages, give in evidence that the plaintiff 
was in truth guilty of the felony mentioned in the decla- 
ration. 

When this came beſore the Court, there were ſeveral 


caſes cited by the counſel that bore ſome reſemblance to 
this caſe : but there was no caſe cited in point. 


This therefore being a new caſe, and a cafe of great 
conſequence, the Court thought proper to deſire the opi- 


{a} This caſc is ſhortly rep-rted in Barn. 195 · to edit. in Com 551 3 
and in Prac. Reo. 383. 

See Fre, v. Sir H. Mcntague, Cro- Jae. go, 91 ; and 1 Lev, $2. 
See the ene of The King v. J. Hright, 8 B. E. where it was 
holden that it is not crimucal, or actionable, to publiſh the proceedings 
of Courts of juitice or (ft either Houſe of Parliament, reflecting on the 


character of n individual. it the publication coutain 2 fair repreſentation 
of whar f 6-4 there. Ihe fame point was alſo ruled by the Court of 
C. . it: ths evi ot Corrie ve. Walter, there cited, though in thit caſe the 
Ccurt CUPITES Watt the cetendant could avail himfelf of that defence 


vs the genera) iTue, 


nion 


— G4... 
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nion of the reſt of the Judges not only to guide their 


1737. 


own judgment but that there might be an uniformity of Ly 


opinion for the future in a matter of ſo great moment. 
Accordingly the Lord Chief Juſtice ſummoned all the 
Judges to his Chambers in Serjeant's Inn, and all of them 
met there on Friday laſt ; 


And they were all twelve unanimouſly of opinion that 
where the words import a general felony, as ** thou art a 
thief,” or thou ſtoleſt a horſe” or any other thing, not 
ſpecifying whoſe it was, or when or where it was ſtolen, 
the defendant ought not to be allowed on the general ifſuc 
to give the truth of the fact in evidence in mitigation of 
damages. 


But in teſpect to the preſent caſe, and where the words 
1mport a particular felony, as ** he has ſtolen my beer, 
there was a variety of opinions amongſt the Judges whe- 
ther ſuch evidence ought to be received or not on not- 
guilty pleaded. Eight of the Judges were of opinion that 
in no caſe whatever, where the words imported felony 
or treaſon, ſuch evidence ought to be admitted upon nots 
guilty pleaded : but four were of opinion that it might, 
where the words imported a particular felony. 


Thoſe, who were of opinion for not admitting ſuch 
evidence in any caſe whatever where the words iumport- 


a" felony or treaſon, were fo principally for theſe rea. 
ans ; 


Firſt; They thought that the Judges had gone far 
enough already in admitting ſuch evidence to be given in 
mitigation of damages on the general iſſue which might 
and ought to be pleaded in bar by the rules of the com- 
— law, and thought that it was not proper to go any 

er. 


Secondly ; That there could be no inconvenience or 
ill conſequence in rejecting ſuch evidence, becauſe the 
party has an opportunity of pleading it : but that ad- 
mitting it might be atrended with very ill conſequences 
and great injuſtice to the plaintiff.” For even where a 
particular felony is charged, as in the preſent caſe, na 
one comes prepared to defend himſelf on not-guilty 
pleaded, which imports only that he did not ſpeak the 
words. 


Sutra. 
agatal; 
Ricuang. 

$0ON, 
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words. In the preſent caſe if the defendant were allowed 


wy to give in evidence the truth of the words, he might 
Sutra prove that the 


plaintiff ſtole his beer twenty or thirty 
years ago. And how could the plaintiff be prepared to 
ge ? He may have oc- 
caſion for an hundred witneſſes : if he bring them and 
the defendant do not go this, he will have no coſts 
for ſuch witneſſes ; if he & no: bot them, he may be 
foun] guilty of a crime for which is to forfeit his 
life without a poſſibili And the 


Thirdly; By this mean likewiſe the plaintiff will loſe 
advantage of replying, which he might do if this 
in bar. He might init on a par- 
don quittal, and ſeveral other matters, which 
he mig in his replication, if the fact were to 
be ſet forth ſpecially in the plea, which defence he 
will be deprived of if the defendant may be allowed to 
we it in evidence in mitigation of damages on not- 
; fo the plaintiff will be in a much worſe condi- 
if the defendant had pleaded it, which ought not 


Fourthly ; Beſides what is called in mitigation of da- 
mages, conſidering the nature of the action, is almoſt the 
fame as in bar; for if the defendant can bring down the 
damages to leſs than 4os., the plaintiff recovers no more 


coſts than damages. 


Fifthly; By this mean likewiſe there may be a contra- 
riety of determinations. A man may lofe his damages 
by not being prepared to defend himſelf, and may after- 
wards be acquitted on the indictment when he has an op- 
portunity given to him of defending himſelf. 


Sixthly ; If this be admitted, the judgment will be 
wrong ; for it the words be proved to be true, the plain- 
tiff ought not to recover at all, 


{a) See Cuddiegton v. Wilkins, Heb. $1. 
Seventh!y ; 
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Seventhly; A great hardſhip on the plaintiff ; for he 


cannot give evidence of any particular damage unleſs he Sura 


charge it particularly in his declaration, becanſe (as has 
been ſaid) the defendant cannot be to anſwer it. 
And for the ſame reaſon witneſſes called to the credit of 
witneſſes cannot ſpeak to particular facts. 


For theſe and ſeveral other reaſons Eight of the Fudges 
were of opinion nat to receive ſuch evidence. there 
was a very ſtrong caſe cited, determined by Lord Mac- 
clesfield, a great Judge and a great maſter of evidence. It 
was the caſe of the Biſtiap of Saliſbury v. No(s), for 
ſaying of him He preacheth nothing but lies in the 
pulpit.” The defendant pleaded not- guilty; and his 
counſel offered to give 428 7 truth — the words 
in mitigation of damages, but accles refuſed to 
admit it with a great deal of indignation. 


The four Fudges, who were for admitting the evidence 
in this particular caſe, gave different reaſons for their opi- 
nions. l 


Firſt ; It was ſaid by one that it ought to be left to the 
diſcretion of the Judge when to admit ſuch evidence and 
when not; but as the conſequence of this might be that 
ſome Judges would admit ſuch evidence and ſome not, it 
was thought more for the honour of the law, and for the 
furtherance of juſtice, that there ſhould be one uniform 
rule in that reſpect. 


Secondly ; It was ſaid that a great had fre. 
quently nr A To evidence if Joubtfal — was evi- 
dence or not, and faid he would afterwards tell the Jury 
how far they ought to have regard to it; but this, though 
the praCtice of a very great man, was thought to be of 
very dangerous conſequence. 


Thirdly ; The caſes of giving infancy, coverture, and 

title in evidence on the general iſſue, which were men- 
_ tioned as caſes parallel to this, are very different from 
this ; becauſe when they are admitted to be given in evi- 
dence, it is always in bar and not in mitigation of da» 
mages. 


(a) Bull. N. P. 2 
Fourthly ; 


Ricuann- 
$0Ns 
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17379. F ; It was ſaid that there is a difference between 
: plaintiff and witneſſes, becauſe witneſſes come in by 


sur compulſion and the plaintiff is a volunteer. But this ſeems 
<4 
0. 


to be a diſtinction without a difference ; for it is hard and 
unjuſt that a man, who purſues a legal method and craves 
the protection of the law for ſatisfaction for a wrong done 
to him, ſhould be put under any diſadvantages whatever, 
And yet if this rule were to be admitted, on the ſpeaking 
of words of another which import felony or treaſon, the 
of whom the words are ſpoken would be mad if 


ventured to bring his action. 


Fifthly ; It was faid that words are always laid to be 
ſpoken falſe et malitioſe, and that therefore any evidence 
proving them not to be ſo ought to be admitted. It was 
agreed that malice is the gi of this action, and that 
therefore evidence proving the manner and occaſion of 
ſpeaking the words to ſhew that they were not ſpoken 
with malice has always been admitted ; and the Judge 
very rightly admitted it in the preſent caſe. But if the 
truth of the words ſhould Nee 
dence for this reaſon, it ought to be in bar of the action, 
which has never been pretended. 


Several cafes likewiſe were cited in favor of this opi- 
nion. The caſe of Smithies v. Harriſon (a), tried before 
Lord Chief Juſtice Holt, 13 Will.; another caſe tried be- 
fore Lord Chief Juſtice Holt, Hill. Will.; and the caſe 
of George v. Harding, Hil. 12 Geo. 1. where Lord Chief 
Juſtice Raymond gave the defendant liberty to give in evi- 
dence, on not-guilty, the truth of words. 


In the firſt caſe before Lord Chief Juſtice Holt, it was 
a conviction that was given in evidence which is a re- 
cord; and a record is always allowed to be given in evi- 
dence even to the credit of a witneſs. Beſides that con. 
viction could not have been pleaded, becauſe he was con- 
victed only as acceſſory; and the words were that he was 
a clipper and a comer. And it is admitted that what can. 
not be pleaded may be given in evidence in mitigation of 

es. 


{a} ZA Raym. 757 · 


The 
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The next caſe is not a caſe of felony, ſo does not come 1737. 
up to this. Beſides, though the opinion of a very great 
man, it was a niſi prius opinion and ſeemed a little extra- — 
— — 

The opinion of Lord Raymond was likewiſe in a caſe 
which did not import felony, 


The preſent caſe being only a caſe of felony, it was not 
* determine what 8 in 
other (a) caſes, only in the caſe of treaſon, that being 
ſtill a higher crime, and fo the reaſon ſtronger, and there- 
fore the rule is extended to that. 


As therefore a great majority of the Judges are of opi- 
nion that my Brother Baron Forteſcue has done right in re- 
jeQing this evidence, the verdict that has been given muſt 
— — ͤ ww 

% Nete : The eight Judges, who were not for admit- 


ting this evidence, were myſelf, J. Page, J. Denton, B. 
Carter, J. Forteſcue, B. Thompſon, B. Forteſcue, and J. 


four, who were for admitting it, were Ld. Ch. 


Juſt. Lee, Ld. Ch. Baron Reynolds, J. Probyn and J. 
Comyns. b 


F er 228 
import a charge ony.; nderweed v. » 2 ra. 1100, 
the caſes there referred to in the notes in the oRavo edition. 


Carz. Cossxns, Adminiſtratrix of Twomas M 17 c 
Howax p againſt B. Cosszns — 


Nov. 22d- 
LM. 11 Geo. 2. Rol. 642.) 


CC TIT an hen. The defendant prays oyer of the Debe on 
condition, which is that, in caſe a marriage be- bead given 
tween the defendant and Juan Maynard take effect, if the Raten 
— 
ing che mar- 
nt had 


age, with condition that he would permit his intended wife either 
rage or by will to diſpoſe of gol. out of his perſonal eſtate : Plea, that 
not prevented his wife diſpoſing of that fum: Replication, ſetting forth a particular 
8 rn a refufal 
r Re joinder, that defendant had not any perſonal eſtate out i could 
Pay the 5ol. — Held on demurrer an the rejecader wes th — 


iſt, Becauſe i g . 
6 OÞ> Ganefh Þ wank hang hop 


ſaid 


26 
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faid E. Cofſens do and ſhall permit and ſuffer the ſaid Jaan 


ww his intended wite at her own free will and pleaſure at 
Coxsen> any time within ſuch incermarriage, or by her laſt will 


againſt 
Coyrnxs. 


in writing atteſted by two credible witneſſes, at her own 
proper election, to diſpoſe and give the full ſum of go/. 
out of the perſonal eſtate of the ſaid B. Caſſens, at ſuch 
time or times and to ſuch perſon or perſons as the ſaid 

ſhall think fit to order and direct the payment of 
uch ſum, without any manner of contradiction or deni- 
al, then the obligation to be void ; and pleads, admitting 
the marriage, that from the time of the folemnization 
thereof, he the faid B. Caſſens had not contradifted or 
denied the ſaid Jaan his wife at her own free will and 
pleaſure at any time either within her intermarriage or 
by her laſt will in writing atteſted by two credible wit- 
neſſes at her own proper election to diſpoſe and give the full 
ſum of Fol. out of the perſonal eſtate of the faig B. Coſſens 
at ſuch time or times and to ſuch perſon or perſons as the 
ſa Fan thall thiak fit to order and direct the payment 
af ſuch ſum. 


The plaintiff in his replication ſets forth a particular 
appointment by Jaan the wife according to the condition 
of the bond, and that the defendant had notice of the 
appointment, and was req eſted to pay the gol. out of his 
22 eſtate, but that he neglected and refuſed to pay 
the . 


The defendant rejoins, and admits the diſpoſition, but 
ſays that ac the time of the making of ſuch diſpoſition 
and gift of the ſaid gol. by the ſaid Joan or at any time 
atterwards after the time of ſuing forth the original writ 
he hath not had any perſcnal eſtate whereby or where- 
with to pay the ſaid 50. or any part thereof. 


A general demurrer (a). 


Et per Curiam. Mlyſelf, J. Denton, and J. Comyns, ab- 
ſent J. Ferteſgue Aland). The rejoinder is not not 
only becauſe it is a departure in pleading, but allo becauſe 


(a) This caſe was argued by Belield Serjt. for the plaintiff, and Draper. 
Ser jt. for thc defeldaut · 


* 
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what the defendant inſiſts on in his rejoinder would not 1737. 
have been good, if he had inſiſted on it at firſt in his 
plea : for he is eſtopped (a) by the condition of his bond Coszzxs 
to ſay that he had not ſuthcient perſonal eſtate. 2 
So judgment for the plaintiff.” Con. 


(a) Vid. Shelley v. Wright, ſup. page 9. 


NaTHan HickMan and ELiza ATA EMMETT, Exe- M. 218. 2, 
cutors of NAT NAX HICKMAN, againſt CHARLOTTE erat 
WALKER. , 


[M. 11 Gzo. 2. Rol. 536.] 


Luz opinion of the Court was delivered, as follows, where the 
ſtatute of 


Milla, Lord Chief Juſtice. * Action on the caſe on Cg 
ſeveral promiſes, all laid to be made to the teſtator in his 1 an udien 


lifetime, with a profert of the letters teſtamentary. brought by 
an executor 


The defendant pleads non aſſumpſit generally ; and alſo ic. mad 
that he did not promiſe within fix years before the ob- — 4 
taining of the original writ of the plaintiffs in manner and tor, the fix 
form as the plaintiffs complain againſt him. — 


the 
The plaintiffs reply that the original writ was ſued out time when 
on the 20th of May laſt, and that within fix years before f Aug 
the day of obtaining thereof, that is to ſay, on the 1ſt of aroſe, and 
October 1731, the letters teſtamentary aforeſaid were duly not from 
granted &c ; by which the ſaid action of the plaintiffs ac- the time of 
crued to them within ſix years. | 


by 


The defendant demurs, and affigns for cauſe that the —I the 
plaintiffs have not directly and politively alleged that the aeg ane 
cauſe of aCtion in the declaration mentioned accrued with- — of 
in fix years before the ſuing forth of the original writ, Limitations 
ſo that no iſſue can be joined thereon ; and for that the to an ton 
replication is uncertain &c. (a] A 


: on a pro- 
miſe made to the teſtator, and the plaintiff reply a ſubſequent promiſe to himſelf, 
it is a departure in pleading, ba mo rather 


(a) It appears that this caſe was argued the preceding 7 P 
King's Serjt. for 83 lies King's So fer ee pint * 
He 
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We are of opinion that the replication is not good, for 


— de time of limitations muſt be computed from the time 
Hicxwan when the action firſt accrued (a) to the teſtator, and not 


from the time of proving the will. The proving of the 
will gave no new cauſe of action, and therefore the time 
of proving the will is perfealy immaterial, 


It it were otherwiſe, it would make ſtrange confuſion ; 
for then if a perſon died a month, or a week, or a day, 
before the ſix years expired, the executor or adininiſtrator 
muſt have ſix more years ; and the ſame rule would hold 
in caſe they died before the ſix years elapſed, the ſecond 
executor or the adminiſtrator de bonis non muſt have 
another fix years. And by the ſame rule the aſſignee of 
a commiſſion of bankrupe muſt hav* a new fix years, 
though the centrary was expreſsly determined in the caſe 
of Atbrooke v. Manby in B. R. 3 & 4 Fac. 2. reported in 
Comb. 70 (b). Though Comberbach was cited as an au- 
thority for the plaintifts, I can find no caſe there that is 
ſo: only in the caſe before mentioned it was faid by Hole 
that the plaintiff being an aſſignee of a commiſhon of 
bankrupt ſhould have a new fix years from the time of 
the affignment : but this was before Halt was a Judge; 
and what he ſaid there was only as counſel, and the 
whole Court were of another opinion. And this notian 
ſeems the more abſurd, becauſe it is directly contrary to 
the rule concerning the limitation of actions brought for 
real eſtates founded on the ſame ſtatute (c), where it is 
held that if the time once begin to run, it ſhall run even 
againſt infants and femes cqverts. 


(2) The words of the ſtatute 21 Fac. I. c. 16. f 3. are that actiong 
upon the caſe ſhall be commenced and ſued “ within fix years next after 
tbe caſe of ſuch ations or its, and not after.” 

(6) The fame point was alſo ruled in the cafe of The South Sea Com- 
pany v. Wymeondſcll, 3 P. Wm. 143 ; and alſo in Gray v. Mendes, 1 Str. 
$55, according to a manuſcript note of which it appears, that a caſe, 
ſuppoſed to have received a contrary determination in 1653 and mentioned 
nd 2 ng 166., was cited by Mr. W-arg the plaintiff's counſel and over- 
ru 

() The fame conſtruction has alſo been put upon the ſtatute 4 Hen. 7. 
c. 24. reſpecting the time within which an entry muſt be made to avoid a 
fine. Steve v. Lord Zoch Saintmaure and Cantelu pe, Plotod. 355 Doe 
& Divrours v. Jene, 4 Durnf. & Eaſt 300; and Doc d. Griggs v. Shane, 
AL. 28 Gee. 3. B. R. 4 Darnf. & E 306. note b. 


The 
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The caſes of Lethbrid 
determined Se 


29 


and Richards v. 1 (a) 1737. 
of Wilcacks v. Higgins (6) 2 


determined in B. R. and chat of Kinſey v. Hayward, 1 Hicxnan 


Lutw 256., cited for the plaintiffs, go quite on another 
principle ; for in all thoſe caſes an action was commenced 
by the teſtator or inteſtate within the fax years, and pur- 
ſued (c) in a reaſonable time by the executor or admini- 
ſtrator ; and therefore thoſe were adjudged (as it was faid) 
upon the equity of that clauſe in the ſtatute 21 Fac. 1. 
c. 16. which gives a year after judgments or outlawries 
reverſed ; and it is not pretended in any of them that th- 
executor or adminiſtrator ſhall have a new fax years. 


The caſe of Booth v. „ INT 
ley (4) and Lilly e]: 15 is a book of no great au- 
thori ; and as it is reporte in the other, it is that 
the plaintiff had j in this court, and that it was 
afterwards affirmed in the Court of King's Bench becauſe 
the defendant had pleaded the ſtatute of Limitations ill. 
And if ſo, the plaintiff *s replication could never come in 
queſtion. 

We are therefore of opinion that the plaintiff's repli- 
cxtien is net een 


But there is another reaſon alſo not mentioned by the 
counſel, becauſe all the promiſes in the _—_— are 
laid to be made to the teſtator ; and where 
it is held in the caſe of Green v. Cooke, M. 3 Ann. Z. K., 
and reported by the name of Dean v. Crane, Salk. 28, 
and 6 Med. 30g , that an executor cannot give evidence 
of a promiſe to himſelf (z) within fix years; and if he 

(a) Cited in 15 Fin. Abr. 103. 


(5) 2 Ser. 907 ; Fitzg. 170, 239 ; x Barnard. 335, 349, 382 ; & 2 
Barnard. 


$- 
(c) See Karver v. James, poſt. Trin. 1741, and the caſes there cited, 
(4) 7 Med. 143. 


(e) Lilly 471. 8. C. in 2 LA. Raym. $38. by the name of Geuld v. 


nſon. 
{f) This cafe is diſtinguiſhable from that of Curry v v. Stevenſon, Cart. 
335. Ses where it was ſaid that the adminiſtrator 


* f 
the abridgment of the caſe in 1 Com. Dig. 168, or in the former edition 
of Bac. Abr. vol 4. 479;) and alſo 24 0 caſe, Cro. Fac. 61, 
and 5 Rep. 124.6. for a ſimilar yg A Kang binge 
principal caſe ( Hichman v. Walker) 


the hae way in Si kran Cad v. — Bac of © — 
ww See The Executors of the Duke of Marlberovgh v. Widmore, 2 Str. 


cannot 


wa 


WAZ. 
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1737. cannot, ſetting forth a promiſe to himſelf in his replica- 
oa as the executors have done in the preſent caſe is a 
Hicxnax departure in pleading ; and for that reaſon alſo the repli- 
cation is not good. 


We are therefore of opinion that judgment muſt be ſot 
the defendant.” 


WALKER. 


= . Moszs Mon Avia againſf Ronzur SLoPER Jun. Wit- 
Now a8 Lian Salmon, Janes Williams, and JAMES 
PARKER (a). | 


[M. 10 Geo. 2. Rol. 1737.] 
party (he True opinion of the Court was delivered as follows, 


low | 
Penfcas. Wills, Lord Chief Juſtice. . The action is for an 
on under aſſault, battery, wounding, and falſe impriſonment. 
| proceſs of The defendants join in their plea, and plead the general 

_ * iſſue not- guilty as to all the treſpaſs, except the aſſaulting, 
muſt hew imPprifoning, and keeping and detaining the ſaid Moſes in 
— the priſon for the ſpace of twenty-eight days. And as to that 

9% 4+ 3-7 x vr f 

. they juſtify in this manner; 

diction They fay that the borough of Devizes is an ancient 
pon Sennen the 
— but gth of May 1735 at a Court of Record of our lord the 
—7— now King in and for the ſaid borough in the Guildhall 
need not. Of the ſame borough and within the juriſdiction of the 
—Whether {aid court before the mayor recorder and three of the 
it be not capital burgeſſes (naming them) being counſellors of the 
Her n en faid borough according to the liberties and privileges 
a plea the of the ſame then held by virtue of letters patent of 
rn — 

Pn ias cannot be i out of an inferior court wi 
— 22 pleaded that at one — Torn his 

int and ſuch proceedings were thereupon had that at @ ſubſequent court a capias 
iſſued, it will be intended that a ſummons iſſued firſt ; but ſuch intendment will not 
be made where the capias iſſue d at tbe ſame court. 

— A principal officer, to whom returnable proceſs is directed, muſt ſhew that it is 
returned, but a ſubordinate officer need not. 

(a) This caſe is ſhortly but inaccurately reported in Com. Reps 574- 


Car, 


r 5 ö 


MICHAELMAS TERM, 10 G20. II. C.P. zt 


ar. 1. late King of England, th of June in the 19th 1737. 
— of his —— granted to the mayor and burgeſſes and 
their ſucceſſors, one James Batten in his proper perſon Monavia 
came and then and there levied his plaint againſt the ſaid 4 
Moſes Moravia of a plea of treſpaſs on the caſe, to the 7, 
damage of the faid Famer Batten 4Ol-, and found pledges | 
to proſecute his ſaid plaint, and prayed that due proceſs 
of law might be awarded againſt the faid Moſes, which 
was then and there granted him; and thereupon ſuch fur- 
ther proceedings were had in the ſaid court according to the 
tenor of the {aid letters patent that afterwards to wit at 
that ſame Court of Record &c held the fame Friday the 
ſaid gth of May 1735 before the ſaid mayor &c by 
virtue of the ſaid letters patent there iſſued out of the faid 
court a certain of our faid lord the now King di- 
rected to the then bailitfs and ſerjeants at mace of the ſaid 
h and every of them bei 


e 4Ol. &c; ept 

vit duly made for the ſum of 40ʃ. 
form of the ſtatute &c ; and the faid precepi fo indorſed 
was afterwards and before the time when &c viz. on the 
faid gth of May 1735 at the borough aforeſaid by the ſaid 
William Salmon, then and there and until the return of the 
faid precept attorney for the 1 Batten retained by 
him to proſecute the ſaid ſuit at the re of the 
ſaid James Batten, delivered (a) to the ſaid James Milli- 
ems and James Parker then and from thence until the re- 
turn of the ſaid precept bailiffs and ſerjeants of the mace 
ot the ſaid borough and miniſters of the ſaid court to be 
by them executed in due form of law; and the ſaid James 
Milliams ard James Parker were then and there requeſted 
as weil by the faid William Salman as by the ſaid James 


OY EE ed id 


(a) Vid. Rowe v. Tutte, ante 15 ; where it was holden, on demnrrer, 
that the delivery of proceſs by one to another to be executed is an admiſ- 
bon of the treipaſs in order to juſtify it. 


14 
1 


Batten 
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1737- Batten and Robert the younger to execute the ſame ; 
virtue whereof ſaid James HF iliams and James 
Monavis Parker at the of the ſaid Fames Batten and alſo of 
Stora the faid F/illiam Salmon his attorney and of the ſaid Robert 
and others. Sloper the younger afterwards and before the return there- 
of viz. on the ſai e 
ſaid within the juriſdiction of the ſaid court took and ar- 
reſted the ſaid Moſes by his body and kept and detained 
him in their cuſtody there for the ſpace of twenty-eight 
days, as it was lawful for them to do; and the faid 
* Williams and James Parker at the return of the 
id precept viz. at the faid court held at the ſaid | 
Guildhall within the ſaid borough by virtue of the faid 
letters patent before the ſaid mayor and three of the ca- 
pital burgeſſes {naming them) being ccunſellors of the 
faid horough on the faid 6th of then next re- 
turned the ſaid precept duly ſerved and executed, which | 


is the ſame aſſaulting, impriſoning &c ; wherefore they t 
pray judgment &c. | 
To this plea the plaintiff demurred generally ; and the t 
defendants joined in demurrer. t 
It was ſaid for the plaintiff that this being a joint plea , 


of all the defendants, if it be not a good juſtihcation as to 
any one of them, it will be a bad plea as to all ; and this 
was admitted by the counſel for the defendants, and can- 
not be diſputed now, it having been ſo often determined, 
Vid. Smith v. Bouchier, M. 8 Geo. 2. B. R. (a) 


Several objections (5) were taken to the plea ; 


Firſt ; 


(a) This caſe has been fince reported in 2 Str. 993. See alſo Middleton 
v. Price, 2 Str. 1184. and Morſe v. James, poſt. Mich. 1738. 

(5) This ut wes eas > henck of Koand nn 
by Draper and Agar Serjts. for the plaintiff, and by Eyre and Parker 
King's Serjts. for the defendants On behalf of the plaintiff were cited, 
in ſupport of the firſt and ſecond objections, the caſe of The Marſbalſca, 
10 Co. 69; Higginſon v. Martin, 2 Mod. 195 ; Martin v. Marstall, Hob. 
63 ; Turner v. Folgate, 1 Lev. 95; Adacy v. Vernon, 3 Lev. 243 Cotes v. 
Aﬀitchill, 3 Lev. 20; Britton v. Cole, Carth. 447; Peacock v. Bell, 1 
Saund. 73; Strode v. Deering, 2 Show. 168; Fobns v. Smith, Cro. Fac. 314-3 
Dennis v. Ruit, 2 Lit. 913; Hargrave v. Ward, ib. 1452 ; Pinnager 
v. Gale, 2 Fentr. 100. 2d reſolution ; Olliet v. B., Sir T. Fon. 2143 
Mouſe v. ——, Yelv. 46; Bailey v. Orme, P 8 Go. 1. B. R. and Barrow 
v. Durchett, Tr. 8 Geo. 2. B. C.;—in fupport of the third objection, 2 | 
Rel. Alr.277.D. 1; Hall v. Both, 1 Mod. 236; Rogers v. Muſcat, Sir of 

| T. Raym, 
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Firſi; that it does not ſet forth that the cauſe of action 


$43 
1737. 


aroſe within the juriſdiction of the inferior court, which tm 


is neceſſary to he dane in * n 
. a ſtranger, gh perhaps it 
_—— ——— 5"reſpett to the two other deſend- 
ants who juſtify been 


Secondly ; That it is not et forth what j juriſdiction this 
3 hath ; and it does net appear that this court hack 


appea 
— —— nay, that it is ain chat 
there was not. 


Befote I take notice of the three fiſt objeRtions, I will 
lay the laſt out of the way, as being, we think, of as 


tt For though we admit the | 
uy af beirlg the caſe of the attorney and 2 
ſtranger, we think it is ſufficiently ſet forth, it not ap- 
pearing to us that the recorder's preſence is 


to 
L 128 ; Read v. Wilmatt, $ Feat. 220; Love. gab 2 
. : Fon. 129. ;—in ſupport = Ca. . 
e 314 2d exception ; Cooper v. Derby, 

The defendants; in anfevet to the wo fiſt « 

caſes of Gwinne v. Poole, 2 Lutw. 935, II „ 
ib. 926 ; Lucking v. Denning, Salk. — bY 
beer to the third, Lane v. Robinſon, 2 Mod. 102; and 2 


«5 who juſtifies take eddie grams 
ſhew that the writ was teturned ; Middle v. —_— 
22 hr fr n ad obj Dion. 

343 v. Janes, x 
= ——— — — 
oe » 3 Lane 7 
—— Bo nk wb 53; * 


2 Lak. 
that 


== 
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1737. the holding of a court. Vid. Ricketts v. Bowler, in B. R. 
2 2 W. i M.; Britton v. Cole, Salk. 409; Freeman v. 
Monavia Blewitt, th. ; and Girling's caſe, Cro. Car. 447- 


Stoyen. 


As to the firſt objection; We think it a fatal objeQtion ; 
in the caſe of an officer, who is obliged to 
the proceſs of the court and is puniſhable if he do 


a a em 8 __ —m 7 — —__— 


i 


not, it may not be neceſſary to ſet forth that the cauſe of 
action aroſe within the juriſdiction of the court, it has | 
been except in one caſe which I ſhall 
ment] are all clearly of opinion, 
that of a plaintiff himſelf ; and 


= 


a plaintiff, it ſeems to 
the attorney, who may 
nature of the court and it's ju- 


of 
of 


is at his peril. 


The diſtinction between the plaintiff and the officer is 
expreſsly warranted by Turner v. Felgate, 1 Lev. 95. 
Cotes v. Michill and others, 3 Lev. 20; Adney v. Vernon, 
3 Lev. 243; Hodſon v. Cooke, 1 Fentr. 369 ; Britton v. 
Cole, . 441; Higginſon v. Martin, 2 Mad. 195 ; and 
Barrow v. Durchett, adjudged in this court T7. 8 Geo. 2. 
And there ſcems to be a plain reaſon for this. For the 
inferior officer is puniſhable as a miniſter of the court if 
he do not obey it: commands; and it would be unjuſt 
that a man ſhould be puniſhed if he does not do a thing 
and ſhould be hable to an actton if he does. But it is 
otherwiſe in the caſe of a plaintiff : for {as it is faid in 
the caſe of Higginſan v. Martin) a plaintiff may ſue if he 
pleaſe in the ceurts of W:/iminſier-hall and then he will 
be ſafe, but if he will ſue in an inferior court he is 
bound at his peril to take notice of the bounds and limits 
of it's juriſdiction. And though the judges in that cafe 
differed as to another matter, (the in that cafe 
being 2 capias ad farisfaciendum after judgment, and the 
plaintiff in the interior court having ſet forth in his de- 
elaraticn that the cauſe of action aroſe within the juriſ- 
diction of the court which the defendant there admitted 

by 
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| by his plea, an' for this reaſon two (a) of the Judges 1737. 


were of opinion that the ohjection was cured,) yet they www 
were all of opinion that if the caſe had been as the pre- Mongvis 
ſent caſe is, the plea would not have been good. And tor R. .- 4 | 
the reaſons that I mentioned before, the caſe of an at- 
torney and the caſe of a ſtranger are much ſtronger than 
that of a plaintiff. | 

The only caſe that I can find where a contrary opinion 
is held is the caſe of Gwinne v. Poole, Fones, and Minors, 
2 Lutw.935, and 1560, in Scacc. 4 H. & MH. which was 
cited in this caſe by the counſel for the defendants, and 
much relied upon as an authority for them : but as it is a 
fingle caſe, contrary to many former and fome f 
reſolutions, we think that it is not ſufficient to alter the 
law in this reſpe&, eſpecially ſince Mr. B. Powell's argu- 
ment, (though he was a very learned judge, which is 
reported at large in Lutwyche, ſeems to rhe to be founded 
on very uriſatis factory reaſons (5). 

His principal reaſons are, RIG be 

1ſt, That an ad ion of treſpaſs will not lie againſt the 
plaintiff in ſuch caſe, becauſe he may not know where 
his cauſe of action aroſe, and becauſe he may not know 
the extent of the juriſdiction of the inferior court. But 
this has been anſwered by what I have faid already and 
what I cited ont of the cafe of Higginſen v. Martin. 
Adly. Becauſe (he ſays) there is no caſe where the per- 
ſon doing the thing is excuſed, and yet the perſon who 
ep — it to be done though abſent ſhall be a treſ- | 
paſſer. This rule is certainly a true one whiere the per- 
ſon commanding the thing and the perſon doing it are 
under the ſame circumſtances. But here the - * and 
the plaintiff are under very different circumſtances, as I 
have already ſhewn, and thetefore the rule does not hold. 
Suppoli rr man, he would 
be excuſed as a lunatic, and yet I ſhould certainly be 
hanged ; which ſhews the obſardiry of laying down this 


RPA APIECE O Re = ,00 
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as a general rule. 


3 

its (a) But according to the report in Freeze. 322. one of thoſe 

fe ( thin: J.) afterwards, and after the Court had taken time to conſider 

fe point, agreed with North Ch. J. and Windbam that the objection was 
- * Sec alſo Bull. N. F. 
* r v. Wilcech, 2 Walf. 305- Ld. Camden faid © Baron Peel! 
{4 in his argument of Grins v. Poole has ſtated the learning of caſes of 
if this kind, but has not laid down any preciſe rule of kw.” 

by D 2 3dy, 


4 | 
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3dly, Another which he makes uſe of is, 


that an action will not lie by an, attorney of a court in 
Meſminſter-hall againſt a who ſues him in another 
court, if he does not inſiſt on his privilege. But this 
differs both from the preſent caſe and the caſe in Lutwyche 
in two very material circumſtances ; 1ſt, that the proceſs 
in both, under which the defendants juſtify, is not a ca- 
pias ad fatisfaciendum, but a capias ad reſpondendum, be- 
tore any pat in by which the defendam in the inferior 
court ſabminted to it's juriſdiftion ; 2dly, and in the 
caſe of an , it is only a perſonal privilege, which 
if he will not inſiſt on he is liable to the juriſdiction of 
another court as well as any other perſon. 

There is but one reaſon that ſeems to be material, 
which is not mentioned by Powell B, hat is mentioned 
by in his report and appears to be fo in the form 
of the proceedings, that the plaintiff there in the inferior 
court was an adminiſtrator, and fo could not be ſuppoſed 
to know where the cauſe of action aroſe ; and it is well 
known that for this reaſon executors and adminiſtrators 
are ſavoured by law, it being excuſed from coſts and in 
ſeveral other reſpects: but this eircumftance does not oc- 
cur in the preſent cate. | 


For theſe reaſons, notwithſtanding this caſe, we are of 
cpinion that this is a fatal objection to the plea (a). 


22 229. was cited in the pri 


im 
ſonment, the defendants juſtified — 9 of Qs cxme.of 
Launceſton in Cornwall (not ſaying what court) on a phaint entered by 
Carpenter for a debt due to him within the juriſdictibn of the court; the 

that the cauſe of action roſe at St. Net 's, abſque hoc 

that it aroſe within the juriſdiction of the court of Zawncefton ; and to 
The Court, after faying that neither the officer or party was bound to 
take notice whether the cauſe of action aroſe out of the juriſdiction of the 
court, added © If the cauſe of action aroſe ont of the juriſdiction of the 
court the defendant in the inferior court ought to plead it; and if he 
do not, the affair of the juriſdiction is over, and he ſhalt not take advan- 
rage of it in any collatcral action againſt the plaintiff or the officer who 


«Judgment however was given for the plaintiff on account of the in- 
ciency of | 


But the opinion of the Court reſpeò ing the juriſdi tion ſeems to be 
ſhaken not only by the caſe of Meret ia v. Sloper, but alſo by that of Her- 
bert 
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Secondly ; But there is another, which, if poſſible, is 
ſtill ſtronger, that the defendants have not ſet forth what 
juriſdiction (a) the Court of Devizes hath, or whether 
it hath any juriſdiction at all in the caſe of perſonal acti- 
ons; ſo that for ought that appears in the plea, it may 
be only a court-leet. And it is conſiſtent even with the 
caſe in Lutwyche to allow of this objection. For in that 
as well as all the caſes that I can find where theſe fort 
of pleas have been holden to be they have ex- 
preſsly ſet forth what juriſdiction the court had, to ſhew 
that the court had a general juriſdiction of ſuch fort of 
actions. For otherwiſe, it has always been holden that 
even an officer cannot juſtify ; as in the caſe of a juſtice 
of the peace, if he make a warrant to a conſtable to 
bring a man before him for a matter of which he hath 
a general cognizance, though he had no foundation in 
point of fact for granting ſuch a warrant, or though the 
warrant itfelf be deſective in point of form, yet a conſtable 


bert v. Cook, E. 22 G. 3. B. R. at leaſt as to caſes arifing in inferios courts 
not of record. 


5 


44 
+ 
"oat: 


T 
: 


have pleaded i 
But Se Cow: 
for the defendant. 
Lord Man. 
there is for 
into a ; 
juſtived aQ the 2 2 ae 
dition, and far the party is precluded after 886 
þ s for a 
of adtion ari the plaintiff takes 
the general iſſue. 
The defendant of a ion aroſe 
to this ſecond plea there is a demurrer which 
appears on the record that there was no cauſe of 
it i judgment of a court of 


wir v. Rr, 2 Lat. 914. it was pleaded as a court of record. 
(2) See Walker v. Witter, Dougl. 1. and the caſes there referred to. 
may 
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may juſtify under it: but if he make 2 warrant to take up 
2 man to anſwer in a plea of debt, a conſtable cannot 


— 
Monavi« juſtify under ſuch a warrant, becauſe the juſtice hath no 


againſt 
Storr. 


juriſdiction of debts. 
We think therefore for this reaſon that this plea is bad 
eveu as to the officers themſelves. as 
Thirdly ; the other objection likewiſe ſeems to be of 
weight (a,, that here is a capias in the farſt inſtance, which 
"0 | was 


( This cbje dien was holden to be decifive in the cafes of Afarpolc v 
and Pigyott, determined in Tr. 1747, B. C. and in y x. 


11787 
| 15 1570 


&c"; that it did not appear that a ſummons had not iſſued; that a ſum 
mons might might be returnable on the ſame day ; and that 3 ſummons 
capias might iſſue an the ſame day. f : 


that there had been an immemorial court of record of our lord the King, 
within the bberty of the biſhop of Rechefter in Kent, held at the Palace of 


(1) According to Mr. Juſt. Abney's account of this caſe, The Court 
« did not abſolutcly'deternune that the plea was bad becauſe the juriſdic- 
tion was ot fot forth, though they were ſtrongly inclined to think fo : 
but on th: fe:ond objection, they were clear that it was bad, tor a capias 
in the firſt i:Rance without a ſummons is illegal.” 


Nest 


; 
n 
L 
f 
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was holden not to be good in the caſe of Read v. Ninot; 
1 Vent. 220; Hall v. Booth, 1 Mod. 236., and in ſeveral 


39 
1737. 


— 

caſes in Rol!'s Abridgment, and ſeveral other books. And Moni 
Powell B. in the argument before mentioned dif- ; 

fers likewiſe from theſe caſes and from the opinion of my 


rhe 


FERF 
Z 


overxuled, it appearing an the plea that the plai 
capias iſſued at a ſubſeqhent court, and thi 


in 
wan 
the 


(1) Not ſaying for a cauſe of action ariſing within the juriſdiction of 
court. 
(2) Vid. Sellers v. Lawrence, poſt. Tr. 16 & 17 Ges. 2. 


a 


SLOPER. 
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1737 reaſon if in a ſuperior court an exigent were to be taken 
w=— out the firſt proceſs, he might as well ſay that that was ny 
Monxaviza inverſo ordine, which yet I think be a little abſurd. 

* This objection was indeed endeavoured to be anſwered, 
Soren. becauſe, as it is ſaid here talitef proceſſum eſt &c, it muſt 

be preſumed that a ſummons duly ifſued betore, and that 
this ſort of pleading has been allowed be good. It is true 
that in ſome caſes it has been holden to be good, and in 
fome not. Vide 2 Latw. gr 3. &c. But it is plain that 
in the preſent caſe there could be no precedent ſummons, 
becauſe the capias is ſaid to iſſue at the court at which 
the plaint was levied ; ſo there could be no ſummons re- 
turned to warrant this capias. But this objeQtion need not 
be relied on, as we are of opinion that the two firſt are 


| Therefore judgment muſt be for the plaintiff (a).“: 


O Vide Jabyſon v. Warner, pof. B. 1744, 5: 


Mich. 11G. Joge PH ALEXANDER gan 


A 


Jonn Mawnan, 


"Monday, Executor of Joszen HoLpsworTH. 

6 Gi us avwetg wes cf fo Gian ew tas gran 
ant cannot OY 

pradin Mia, Lord Chief Juſtice. Action on the cafe on 


prays judgment of the writ, de- 
ofeph Holdſworth made his 


earuley executors of the ſaid will and after- 
=p wards 424 after whoſe death the ſaid Jan Fearnley toge- 
ment to the ther with the ſaid Jaan Mawman as executors of the ſaid 
Auge will did there adminiſter divers goods and chattels where 
the perion- the ſaid Joſeph Holdfworth's at the time of his death, which 
fendave, faid Jen Fearnley is till living; wherefore the ſaid Jahn 
— Fearnley is not named in the faid writ, be prays judg- 
; ment il ought to have been ſucd with him, with- 
the co-executor adminiſtered &c.—W here the defendant, in 
IEEE ESI 
$ $ © 4 

held the plea good. 0 1 2 — gs ** 
ment 


— — 
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ment of the ſaid writ, and that the ſame may be quaſh- 2535. 


ed. 


2 


HH 


: þ 


at 1 2408 
221411 


The plaintift demurs generally, and the defendant joins 
in demurrer. 


11141715 


This is indeed ſaid to be otherwiſe determined in 
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1737. ſor there the deſendant introduced his plea of outlawry 
ALELAN- 


with a defendit vim et injuriam quando &c; and upon a 
demurrer a reſpondeas ouſter was awarded. And the 
caſe in Stiles 273, which was cited for the plaintiff in this 


Mawnxan, Caſe, was likewiſe there cited as an authority for the judg- 


ment: but in that caſe there was no judgment given, but 
the matter was ordered to he ſpoken to again. And £ut- 
ꝛuycile at the end af the caſe in his Reports ſeems to doubt 
it's authority; for he ſays that there is a multitude of pre- 
cedents to the contrary in all the hooks of pleadings; and 
he cites many precedents which are all in the fame man- 
per as the preſent. So we think, as Lutwyche himſelf 
did, that that caſe is not law. 

ſupport 


In of the ſecond objeQtion it was ſaid that pleas 
in abatement ought to be more certain than others; and 
that we admit. It was faid likewiſe that it is necęſſary for 

defendant to ſet forth that the other executor admini- 
ſtered ; to which we likewiſe agree ; for the caſe of Swak 
low v. Ember ſon, which way cited out of 1 Ley. 161. and 
1 Kb. $65. and ſeveral other caſes are expreſs to that pur - 
poſe (a). But we are of opinion that it is ſufficiently ſet 
forth in this plea that the other executor Jas Fearney ad- 
miniſtered ; for rejecting the word . where,” which ought 
to be rejected as nonſenſe and ſurpluſage, the reſt is ſenſible 
and ingell ble enough, that ** Joby Fearnio did admini- 

er ſeveral g and chattels the ſaid Je oldfwarth' 


far the defendant, bad 2 2228 muſt bg 


(-) Rawlinſon v. Shaw, 3 D. and 560. per Gi .: NH. 
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1737, 8. 


WiLL1am Lc on the Demiſe of JonaTHan ScoT unn. 
— and Jon a SAMPEL and Zea A= 


Tut opinion of the Court was thus delivered by Demiſe 1 
Wlles, Lord Chief Juſtice. * Caſe made before Mr. for tweney- 


» Comyns at Oxford years, if 
nion on the 1ſt of October 1730, by which Jonathan de be if eicher 
miſled the __  —_- - _—— 2 Binds Ge 
words To unto 

1 bh end of the 


: 
3 


e feaſt 
hange! next before | 


41 
4% 


II 
pe 


J. 
4 
4 
L 
; 
E 
1 
85 
2 
J 
75 
11 


f 


caſe either of them ſhall happen to depart this life be 
the expiration of the ſaid term of twenty-one years, the 
— „ caſe 1 RNs 4 or af 
h perſon ſo dying ſhall give twelve months” 
Sh 4 quitting or ſurrendering up the ſaid 
premiſes ;** under the rent of 26/. 10s. a year, payable , be de- 
during the taid term of twenty-one years fo determinabl 
* l 5 — 
John Benion entered, and died on the 29th of April & dd. . 
1733: Ebenezer Benion the defendant is his NAT 
and Samuel is his undertenant. The leſſors of the plain- e fare; 
tiff gave twelve months? notice before the demiſe laid in ener 
the declaration to both the defendants to quit or ſurrender the term, 
up the premiſes; but they inſiſted to the ſame ; and and conſe- 
neither they or either of them nor the heirs or aſſigns of 


F 
4 


the ſaid Jahn Beniqn ever gave any notice to quit or ſpr- 1— 
render up the premiſes. F en by the 
The queſtion (a) therefore is whether the leaſe be or be enetas. 
— 3 * tives of the 
(wha 
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17, 8. And as the ariſes merely on the words of a 

2 1 very inaccurately ſo I know no caſe that can 

Leg | ative Court in the conſtruction of them, nor will the 

— ination of the Court in this caſe be (I believe] ever 

unde. Cited as a precedent in any caſe whatſoever, hecauſe there 
will ſcarcely eyer be any other leaſe penned in this man- 
ner. 


The beſt rule therefore that the Court can follow in 
this caſe is to find out the intent of the parties, if poſſible. 
The caſe in Hetley 76. and ſeveral other caſes were cited 
on the ar of this caſe to ſhew that the leaſe would 
have determined on the death of either the leſſor or leſſee 
virtue of the wnrds provided they and both of them 
ſo lang live,“ if there had been no other words: 
but there is no occaſion to notice of theſe caſes, be- 

there is no doubt oa this part of 
hey and both 


againſt the grantor. 
Now let us conſider the preſent caſe according to theſe 
rules. Here is no notice given according to the , for 


the notice is not given 5y the repreſentatives of the leſſee, 
nor ſaid to be in writing (a), ſo the notice muſt be laid 


leaſe, from 


(a) 111 
without leave in writi 


i 


Mr. Garrick to perform at Drury-Laze, and not to abſent kimfelf with- 
out leave in writing, a parol licenſe given be no 
anſwer to an action of covenant | in 3 
Durnf. & Eaft 592. 
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out of the caſe. If therefore the leaſe be deemed to be 
determined, all the ſubſequent clauſe, after the words if 1737, 8. 
both of them ſhall ſo long live muſt be rejected as ſu- — 2 
perfluous : but I think that a reaſonable ſenſe may be put **-* g 

upon thein. Banon, 


There are two inſtances put ; 

1. In caſe both of them live to the end of the term; 
then it is undoubtedly to continue ; 

2. In caſe one of them die; and then I think it is to 
continue until the repreſentatives of the perſon dying give 
twelve months” notice. 

The words are then the heits executors adminiſtra- 


un oligo e + Ho 


85 
may be conſtrued thus, until the heirs executors 


&c of ſuch perſon fo dying ſhall gi no- 
tice &c.”* This ſeems to me to reaſonable 
ſenſe that can be put on lefſor 


r 
: 


28, 
1 


44 


ſtruction, and is not quite ſenſe : but that (a), 
a very proper word, muſt be taken to mean 
who are to quit and ſurrender the 


We are therefore of opinion that the leflors of the 
plaintiff have no right to recover; and that a nonſuit muſt 
be indorſed on the poſtea. 


(a) The word © their” ſeems to have been r 
828898 chan one repreſentative of either or 
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ration of the leaſe, then the plaintiff his executors Ae 1939, 8. 
expi plaintiff | 


might ſell or diſpoſe of any or all of the deer that he or 


they ſhould have in the ſaid park at any time in the laſt Daus: 
year of the ſaid term, any thing in the ſaid indenture to _ 


the contrary in any wiſe notwithſtanding. And the de- 
fendants juſtify taking the ſaid deer as a diſtreſs for 1867. 
rent due at St. Themas-day 1731 ; and fay that they did 
ſeize chaſe and drive away the ſaid deer in the declaration 
mentioned then and there found, ** being the property of 
and belonging to the ſaid Fohn Davies” in the name of 2 
diſtreſs fot the ſaid rent; and then ſet forth that comi- 
plied with the ſeveral requiſites directed by the con- 
cerning diſtreſſes, (and to which there is no objection 
taken ;) that the deer were appraiſed at 1617. 15s. G, and 
that they were afterwards fold for 86/. 19s. _ the beſt 


price they could get for the ſame ; and that the faid fum 
was paid to Lord Cadogan towards ſatisfaction of the rent 
in atrear; and that in taking ſuch diſtreſs they did as little 


damage as they could. 
To this plea the plaintiff demurs generally, and the 
join in demurrer. 


le 


fet , and 
have abſolute — * —— —— 


2dly, Becauſe ate not chattels, but are to be cou 
A RSLNIS =, _ 


3dly, Becauſe, if not hereditaments, 
part of the thing demiſed. ö 


i. Their laſt argument was 1 ab ĩnuſitato, be- 
cauſe there is no inſtance in which ha judged 
to be diſtrainable. W 


Firſt ; to ſupport the firſt objection, and which was 
principally relied on by the counſet for the plaintiff, 
cited Finch 176; Bro. Ar. tit. Property” pl. 20; 2 


plaintiff and Eyre King's Serjt. for the 


argued in Afichaelmes 1737 WW. z. for 
1 * right Serje. for the 


ua 
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eluſas et coarRatas in his cloſe, which at leaſt gave hima 1737, 8. 
y ratione loci ; and they are laid to be taken and - 
diſtrained there: but what follows makes it ſtill ſtronger; Davies 
| for in the demiſe ſet forth in the plea, and on which the «gaiaf 
| ſtion depends, they are ſeveral times called the deer of SECIS 
| John Davies the plaintiff, and he is at liberty to diſpoſe of 
them as his own before the expiration of the term on the 
| condition there mentioned. And it is expreſaly ſaid that 
the defendants diſtiained the deer being the property of 
the ſaid Jan Davies : it is alſo plain that he had a valu- 
able property in them, they having been ſold for 86/. 19s. ; 
both which fads are admitted by the demurrer. The 
plaintiff therefore in this cafe is eſtopped to ſay eithet 
that he had no property in them or that his property was 
of no value. Beſides it is expreſsly faid in Bro. Ar. tit. 
Property, pl. 44, and agreed in all the books, that if 
deer or any other things ferz naturz become tame, a man 
may have a property in them. And if a man ſteal ſuck 
deer, it is certainly felony, as is admitted in 3 nfl. 110. 
and Hawk. P. C. in the place before cited (a). 


Upon a ſuppoſition therefore, which I do not admit to 
be law now, that a man can have no property in any but 
tame deer, theſe muſt be taken to be tame deer, becauſs 
it is admitted that the plaintiff had a property in them. 


RVA 
TRI 


E | 


res i 8 K 2 8 FT iz ry RNA AAT 1. Rohner = T ww Eo 


go 
1737, 8. ſhall go to his heir and not to his executors; and the 
— 


Davies 
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ſtatute of Maribridge, 52 Hen. 3. c. 22-, where it is ſaid 
tenemento 


that no one ſhall diſtrain his tenants de libero 


row · ſuo nec de aliquibus ad liberum tenementum ſpectantibus. 


do admit the rule that hereditaments or things annexed to 
the freehold (a) are not diftrainable ; and poſſibly in the 
caſe of a park, properly ſo called, which mult be either 
by grant or preſcription, the deer may in ſome meaſure 
be ſaid to be facident to the park: but it does not appear 
that this is ſuch a park, nay it muſt be taken not to be 
ſo. In the declaration it is ſtiled qe + fre 
called Caverſtiam Park. In the plea indeed it is ſtiled a 
park, called Caverſham Park ; but it is not faid that it is 2 
park either by grant or preſcription; and it cannot be taken 
to be fo on theſe pleadings, but muſt be taken to be a 
cloſe where deer have been kept, and which therefore 
has obtained the name à park, becauſe the deer, as I 
mentioned before, are called the decr of Fohn Davies, and 
becauſe he is at liberty to fell them, and fo to ſever them 
from the park before the expiration of the term. And in 
Hale: Hiftory of the Pleas of the Crown, 1 vol. fo. 491., 
cited for the defendants, it is expreſsly ſaid that there may 
be a park in reputation, ** as if a man incloſe a piece of 
ground and put deer in it, but that makes it not a park 
without a preſci ĩption time out of mind or the King's 
charter.” Vid. ſtat. 21 Ed. 1. de malefactoribus in parcis 
there referred to. 


Thirdly ; as to the third objection that the deer are part 


of the thing demiſecd, and conſequently not diftrainable ; the 
only caſe which was cited to prove this was the caſe of 
tithes (5) which is nothing to the purpoſe ; becauſe where 
tithes only are let a man cannot referve a rent, it being 
only a perſonal contract. Without denying the rule, 


) Furnaces caldrons and the like fixed to the frechold, or the doors or 
w ndows of a houſe and the like, cannot be diſtrained.“ Co. Lit. 47. 4. 
£116. Abr. % Diſtreſs,” gl. 23.— Neither can a lime kiln, if affixed to the 
/reebold, be diftrained. But where the plaintiff in replevin declared for 
king bis goods and chattels, to wit, a lime kiln ; and defend:nt avow- 
ea raking it as 2 cſtrcl+ fer rent in 2rrear; and the plaintiff in his plex 
'11 bar ſeid that the lime kim was affixed to the freehold, it was rl ay 
dg urger, that the pica in bar wis a departure from the decl:ration 
w 1116 11 aſſerted n to be a chattel; though. had it been a able oveu, 
nage have been diſlrained; and judgment was given for the deſend- 
* — v. Sith, 4 Dorf. & Ft 504. _ 
ud. Bre. Ar. tits „ Diſtreſs,” fl. 81; tit. Dette,“ pl. 224 
Fei. Air. 667; pl- 18; and RR W 
which 
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81 


which I believe is generally true, the ſact here will not 1737, 8. 
warrant it, for they are not part of the thing demiſed, wow 
They are not mentioned in the deſcription of the particu- Davin: 


Jars, and cannot be part of the thing demiſed for the reaſon 
before given, becauſe they may be fold and diſpoſed of by 
the plaintitf before the expiration of the demiſe. 


gument, drawn ab inuſitata, 


cows ſheep or any other cattle. Whenever they are ſo 
and it is univerſally known, it would be ridiculous to fa 
that when they are kept merely for pros 
diſtrainable as other cattle, though it 
they were not fo when they were 
ſare. The rules concerning perſonal 
laid down when perſonal eſtates were 


'< 


11 


25 
Tf 


: 


Therefore, without contradicting 
laid down concerning this matter in the ancient books, and 
without determining any thing with reſpe& to deer in 
foreſts and chaſes or parks properly ſo called, concerning 
which we do not think it neceſſary to determine any thing 
at preſent; we are all of opinion that we are well war- 


There muſt therefore be 
ants ().“ | 


judgment for the deen 


(6) Vid- Simpſon v. Hartepp, M. 18 flap 3 py 
E 2 , 


agairſt 
PuwEsLL. 
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1737. 8. 
mn 21 C.. JAMES Coorzx againſt W. Moxxz and Three 
== Others. 


[E. 10 Gro. II. Rol. 623, 4, 5.] 
Replication Tus opinion of the Court was now delivered as fol- 


ibſque tali Villas, Lord Chief Juſtice. * Treſpaſs for breaking 
caul is bad and entering the houſe of the plaintiff in the parith of Se. 
— — Margaret's Weſtminſter, continuing there for the ſpace of 
inlids on a thirteen days, diſturbing him in the quiet poſſeſſion of his 
right. houſe, and taking and carrying away from thence and 
— converting to their own uſe the ſeveral goods and chattels 
_ "2; particularly mentioned in the declaration, of the value of 
— of tref. 1007. And likewiſe for break ing and entering the ſhop of 
pz5) juſti- the plaintiff in the ſaid pariſh, and expelling him from the 
fies in his poſſeſſi on thereof, and taking and detaining divers other 
pics tak goods and chattels therefrom and likewiſe particularly ſpe- 
un x diſtreſs Cified in the declaration, of the value of 20/. The da- 


for rent, the mages are laid at 1c0!. 

— The defendants all join in the ſame plea: And as to the 
p ] pP. 

tion muſt force and arms &c, and all the treſpaſs (except entering 

eith-radnit the ſaid houfe and ſhop am] continuing in the ſaid houſe 


— * for the ſpace of thirteen days, and taking and detaining in 
rearz; re- the faid thop carrying away and converting to their own 
plying de uſe the ſaid goods and chaitels of the plaintiff in the. decla- 
1 ration mentioned,) they plead not guilty. 

— And as to the entering of the faid houſe and ſhop and 
—Where continuing there thirteen days, and taking detaining in the 
defendant (aid ſhop carrying away and converting to their own uſe the 


— - faid goods and chattels, they inſiſt on a ſpecial juſtification ; 


taking the and ſet forth in their plea that before the time when 
plaintiff's &cc the Dean and Chapter of H/tminfler were ſeized in 
Foods and fee in right of their church of two tenements, of which 
th 72 the locus in quo &c is parcel,: and being ſo ſeized on the 
rikingthem 08h of November 728 demiſed the ſame by indenture to 
asa diftrefs Martha Peers from the Michaclmas before for forty years ; 
for rent, he that /1/artha entered and was poffefſed, and on the 7th of De- 
—_ 1 cember 1728 by indenture demiſed to the plaintift the houſe 
ire con. and ſhop mentioned in the declaration (inter alia) from the 
dered 25 the 
wp thing; aud 2 A is not inconſiſtent to plead 2 juſtification to the taki 
Mit converting all the 4 : 
them in the Dlaineid iT's 8 — ks = = 
c Haci ma: 
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the faid rent, and the 


days for the ſaid cauſe 
| ſent and at the requeſt of the plaintiff; and that the 
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Aichcelmas before for eleven years under the rent of 6/. 


$3 
1737.8. 


17s. 64. for the firſt three months, 55“. a- year afterwards - 


for the next ten years, and 41/. 55. for the laſt three 
quarters; that by virtue of the ſaid demiſe the plain- 
tiff entered and was poſſeſſed ; and that, he continuing in 
poſſeſhon, Martha Peers afterwards on the 20th of Otto- 
ber 1729 married the defendant . Monte; and the de- 
fendant V. Monke in his own right and in the right of 
the ſaid Marta, and the other defendants as his ſervants 
and by the command of him and of the ſaĩd Martha, jul- 
tify the taking goods and chartels in the declaration as a 
diſtreſs for 82/7. 6s., the reſidue of 82/. 10s. for a year 
and a half rent due on the feaſt of St. Foin the Bapii/t 


1736, the other 45. having been paid before. 


And they ſet forth their juſtification in this manner; 
that on the 26th day of June in the year laſt mentioned 
they entered into the houſe and ſhop &c in order to di- 
ſtrain for the ſaid rent, and then and there took the goods 
and chattels in the declaration mentioned, _ being in 
the faid houſe and ſhop, in the name of a diſtreſs for 
goods and chattels fo diſtrained 
they then impounded in the houſe and ſhop by the per- 
miſſion and with the conſent of the plaintiff to prevent 
any damage that might happen by removing the ſame ; 
and that the defendants continued in the ſaid houſe thir- 
teen days by cauſing one A4. Garner to continue in the ſaid 
houſe in which & for thirteen days for the ſecuring of 
the faid goods ſo diftrained, which faid 4. Garner fo 
continued in the ſaid houſe in which &c for thirteen 
by the permifhon with the con- 


defendants afterwards on the th and 8th of July following 
did with the conſent of the plaintiff publicly ſell divers 
of the ſaid goods to the beſt bidder at the beſt price which 
could be got for the ſame for the ſum of 311. 55. 34. and 


no more, which the defendant Monke received in part 


ſatisfaction of the rent ſo in arrear ; and the reſt of the 
ſaid goods and chattels that remained unſold were at the 
deſire and with the conſent of the plaintiff left in the ſaid 
houſe and ſhop in the poſſeſſion of the plaintiff, and the 


lame ſtill remain in his poſſeſſion, &. 


The plaintiff in his replication admits the leaſe from 
the Dean and Chapter to Martha Peers, and the leaſe from 
Martha Peers to the plaiutiff, and that the houſe and ſhop 


Were 


Coo 


cke 


$4 
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1737, 8. were part of the premiſes ſo demiſed , and for replication 


niich that the defendants at the faid times w 


 Coorrn 


| faid houſe did take carry away and convert 


4 
5 
5 8. 


2. LS. 


without any ſuch cauſe as is by them 
id enter the ſaid houſe 
pace 


thirteen days, and the ſaid goods and chattels found in 


their own wrong 


7 Iz 


To this replication the defendants demur ; 


br 


. 


and eviction; and becauſe this 
they did it of their own wrong withou | 
is never admitted when the defendants inſiſt on a right (5), 
as they plainly do in the preſent caſe, but is only admit- 
ted when the defendants inſiſt on a matter of excuſe, as 
that the plaintiff's fences are out of repair in an action 
of treſpaſs wy cattle, or row wy _— fred 
of aſſault battery ; to ſupport jections 
were cited 8 Co. 67. a; 'Velw. 157 1A Jac. 224, 226; 


Clance v. Weeden, Salk. 62% ; and Fells v. Cotterell, 3 Lev. 


48. And we were all clearly of opinion upon that argu» 
ment that the replication was not good. | 


a) This caſe was firſt in Trinity Parker King 
— 7 
274729 — yre King's Serjt. the former 

(5) See Cockerill v. Armſtrong, Tr. 1738, and the caſes there rey 


' ferred to; and Bell v. Wardell, E. 1740. 


Thy 
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plaintiff took ſome objections to the defendant's plea, 


Secondly, that the juſtification does not 
or they ſay that ſold divers of | 
3d. ; then, inſtead af 


Firſt ; as to the firſt objection: we are of opinion that 
this being an action of treſpaſs, and not of trover, the 


4 - 

in taking away and converting are the ſame; for every 
er taking is a ſufficient converiion to this purpoſe (a). And 
* s) Vid. „ Leatherdale, 3 Wilf. 25 ; and Fiſberwoed v. Cannon, 
I, — Ceo. 3. 2 cited by Buller |. in Tyler v: Cole, 5 Duraf. I Eaſt 


24 


— 
which was afterwards ſpoken to again, and which is the Coons 


in 

1d only matter that now remains for the judgment of the ya 

of Court. 

ie 

n The objections to the plea were two ; 

ds Firſt, that RING — 3 32 

id taking carrying awa converting to their own uſe all 
he cab 2d chanel in the declaratioa mentioned, and yet 
afterwards inſiſt that they did not convert part of the ſaid 

* goods but left them in the poſſeſſion of the plaintiff where 

"n they ſtill are; ſo the plea is inconſiſtent with itſelf; for 

to a man cannot admit that he has converted all the goods to 

L his own uſe in the beginning of his plea, and afterwards 

e, inſiſt that he has not converted part af them. 

or 


The Court being of that opinion, the counſel for the 1739, 8. 


NES. - 
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wm out of the houſe and ſhop where they were; fer the 
= poſſcfon in point of law is changed by their being ſeiſed 
as a diſtreſs, and as it is ſaid that they were all impounded 
in the houſe and ſhop, wherever they are impounded, r 
they are conſidered as in the poſſeſhon of the diſtrainor. 
We think therefore that this objeCtion to the plea is of 
ight. 


intent. And we think that this plea 1 
mon intent ; nay, that it would be 
natural and obvious ſenſe of the words 
ſo as to make it bad. For when it ſays ** the reſt of 
goods, that implies that all were not before fold wi 
conſent of the plaintiff; and the words which 


only an deſcription of theſe goods. 


If the words had been only the which remain- 
ed unſold, there would have been ſome colour for this 
objection. But we think that the word ** reſt” excludes 
any ſuch conſtruction as is contended for on the part of 
the plaintiff | 


But if there could be any doubt of this matter, and that 
in fact there were ſome goods which were fold without 
the conſent of the plaintiff, we are of opinion that the 
plaintiff ought to have infiſted on it in his replication, 
which he has not done. | 


As therefore we were all of opinion before that the 
replication was not good, and as we are of opinion now 
that the plea is good, notwithſtanding the objeCtions which 
have been taken by the plaintiff, judgment muſt be for 

the defendants.” REN | 


£3 Sed. 2. 
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"Oe 
Janss FAWCETT againſt Tromas STRICKLAND AHA r 
and Nine Others. Maniby, 


[E. 10 Geo. 2. Rol. 383, 384] 


Tur dhesiag opinion of the Court was now given by . 


— 


Hh 


THT 
i's 


mentioned, they 

fiſt on a ſpecial juſtification, 
Strickland the detendant at the time w ſei — ch 
in his demeſne as of fee of and in the manor of Sedbergh, he com. 

within which faid manor there are and at the faid times mon, the 
when &c and alſo time immemorial there have been ſeveral lord in his 
large waſtes or commons lying contiguous one to another Pn ßes 
without any ſeparation, and parcel of the ſaid manor, con- approve- 
taining together 10,000 acres and more; and that the ment of the 
faid Thomas Strickland being fo ſeiſed of the ſaid manor be- common, 

fore the ſaid time when &c did incloſe 700 acres of a cer- alleging. 
tain waſte or common there called Bleucaſſer Common, fafticient 
being one of the ſaid waſtes or commons abovementioned common of 
and parcel of the ſaid manor, with a wall and ſtrong fence P* for 
from the reſidue of the ſaid waſtes or commons, to hold the 
plies that be was alſo entitled to common of turbary, that therefore the 222 
tully incloſed &ee. and that he (the plaintiff) put in his cattle to enjoy his common of 


J 
* 


| 


| Faſture; and the defendant demurs, it will be taken that the lord did leave fufficient 


common of paſture ; and on theſe pleadings the defendant is entitled to judgment. 
But if the lord in exerciſing his right of approving injure the right of common of 
turbary, the perſon whoſe right is ſo injured may have an action againſt the loꝛ d. 


to 


5d 


1737, 8. to himſelf in ſeveralty 


HILARY TERM, 13 Geo. II. C. P. 
and to his own uſe, and did approve 


the ſame, there being then left by the ſaid Thomas Strick- 


— 
Fawczrr land and remaining in the reſidue of the faid waſtes or 


Sru ten- 
LanD. 


commons not incleſed ſufficient common or paſture for all 


the commonable cattle of all the tenants of the ſaid Thomas 


Strickland of the faid manor and of all other perſons hav- 
ing common of paſture in the ſaid waſtes or commons, 
together with free ingreſs egreſs &c ; by virtue whereof 
and of the ſtatute the ſaid Thomas Strick/and at the times 
when &c was ſeiſed of and in the faid 700 acres fo in- 
cloſed in his demeſne as of fee; and the faid Thomas 
Serictland and the other defendants as his ſervants and by 
his command juſtify driving and chaſing the plaintiff's 
ſaid cattle as being damage ſeaſant in the ſaid 700 acres fa 
incloſed. 


The plaintiff replies that at the times when &c he wag 
ſeiſed in his demeſne as of fee of and in a certain meſſuage 
and forty acres of land called Beck/ide in the ſaid pariſh af 
Sedhergh ; and that he and all thoſe whole eſtate he hath 
from time immemorial have had and uſed and were accuſ- 
tomed to have common of paſture in the ſaid waſte called 
Blewcafter Common for all his and their commonable cattle 
levant and couchant on the ſaid tenements every year at 
all times of the year as appurtenant thereto; and that 
likewiſe he and all thoſe whoſe eſtate he hatiz for time im- 
memorial have had and uſed and were accuſtomed to have 
common of turbary in the ſaid waſte for his and their ne- 
ceſſary fuel to be burned and conſumed in the ſaid meſſuage 
every year at all times of the year as occaſion required, 
as appurtenant to the faid meſſuage; and that the ſaid 
Tinmas Strickland incloſed 700 acres of the ſaid waſte 
called Blewcaſter Common and approved the fame unlaw- 
tully and contrary to the ſtatute ; and that the plaintiff 
_ ſo ſeiſed of the fail mefſuage and tenement &c after 
the faid incloſure at the times when &c put the ſaid cattle 
being his own and levant and couchant on his ſaid meſſuage 
and tenement with the appurtenances into that part of the 
ſaid waſte ſo incloſed to eat up the graſs there growing 
and to uſe his faid common of paſture, and that the de- 
tendants of their own wrong chaſed the cattle as aforg+ 
faid whilſt they were fo doing. 
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To this replication the defendants demur ; and for 1737, 8; 
cauſes of demurrer ſay that the replication is for — 
that two diſtin&t and different matters, viz. the 
tion of the right of common and the preſcription of the — 
right of turbary are ae == 
one of thoſe —_ only ought to have been pleaded 
and inſiſted on ; and Coe he chin in his leplics- 
LI or denied ſufficiency of the 
ke plat us. 


:ofalfcient, a 
The plaintiff joins CRIT (a). 


If there were no other object 
than thoſe which are particularly aſſigned 
—_— w opinion that the replica 
For we think that it was proper 
aba for the plaintiff to infiſt on his common of turbary 
to avoid the defendant's, $, approve- 
mon, and & wan for him to ĩnſiſt on his com- 
mon of paſture in order to juſtify in his cattle. 
And we think that, by his not denying the ſufficiency 
of the common of paſture in the re ſidue of the {aid com- 
mons and the 4 inſiſted on by the defendants 
in their plea, he hath ſufficiently admitted them. 


But there is no occaſion » give gay petuvs eginien en 
theſe matters, becauſe we are ny opinion that the 
replication is bad in ſubſtance, and what the plaintiff 
has inſiſted on in bar to the defendants, Strictland s, right, 
which is OO Tus is not a ſufficient anſwer. 


There was another taken by the counſel for 
the defendants, — mentioned as a cauſe of de- 
murrer, and which it may be proper juſt to take notice 
of in order to lay it out of the caſe. The objection was 


X is caſe was twice argued, Laney Godoy wah wh x ew 
and by Eyre and Parker Ki Serjeants for plaintiff ; the 
Speed argument was — —— Tenn 51 Geo, 2. 2 - 


that 


6 


HILARY TERM. 11 Geo. II. C. P. 


1737. 8. that the plaintiff does not fer forth in his replication that he 
xm a right to take c mmon of turbary in that part which 
FawczTT was incloſed, as it was neceſſary for him to dv; for that 


STaCE- 


common of turbary does not extend throughout the whole 


land. common as common of paſture does, but is confined only 


to ſuch places where turves may be got And for this 
purpoſe were cited 2 In/?. 412; 1 Ro! Ar 399; 1 Lev. 
231; Hayward v. Cunnington, Fitz. N. B. 123; | have 
looked into the cafes, which are very little to the purpoſe, 
and do by no means warrant the ohjection. But | believe 
the precedents have been both ways. 


However the plaintiff in this caſe lays his right of 
common of turbary in Blewcaffter Common generally, which 
muſt be taken to mean the whole common ; and a man 
may certainly have a right of common of turbary through- 
out the whole common as well as comman of paſture, 
though he cannot enjoy his right of common of turbary 
in thoſe parts of the common where there are no turves 

more than he can enjoy his common of paſture in 
thoſe parts of the common where there is no graſs. 

We think therefore that there is no great weight in this 


pbjeQuon, 


But what the Court goes upon is that this is an action 
| brought by the plaintiff for chaſing and driving away his 


cattle put into the defendant's, Strickland”s, incloſure to 
uſe and enjoy common of paſture ; and therefare we think 
that, conſidering the nature of the plaintiff's action and 
the wrong which he complains of therein, the common 
of turbary is quite out of the caſe. 


For though a lord cannot by virtue of the ſtatute of 
Aferton, 20 Hen. 3. c. 4. incloſe and approve againſt 
common of turbary, and fo it is expreſsly laid down by 
Lord Code in 2 I. 87. in his comment on this ſtatute, 
which we admit to be good law, yet we are of opinion 
that where there is common of paſture and common of 
turbary in the ſame waſte the common of turbary will 
not hinder the lord from inclofing againſt the common 
of paſture, for they are two diſtinct rights. 


Suppoſing one man has common of paſture and ano- 
ther has common of tarbary ia the ſame waſte, he that 
has 
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has comfnon of paſture cannot juſtify throwing down the 1737, 8. 


he lord's incloſure, provided there be ſufficient common of — 
** paſture leſt, becauſe another perſon has common of tur- "= 
at bary in the ſame common. And wherever rights are in ex- 
dle their nature diſtinct, as common of paſture and common ans. 
CA of twbary certainly are, we think it will be juſt the ſame 
TA though they happen to concur in one and the ſame per- 
_ ſon, as they do in the preſent caſe. 
| 
le, If it were otherwiſe, it would be juſt the ſame in com- 
ve mon of piſcary and common of eſtovers, for Lord Cote 
ſays that the ſtatute does not extend to either of them. 
And yet it would ſeem to be abſurd to fay that a lord 
of cannot encloſe againſt common of paſture, becauſe his te- 
ch nants or ſome other perſons have common of piſcary ot 
2 common of eſtovers in the ſame waſte; whereas his in- 
* cloſure may be no interruption to their enjoyment of their 
* common of piſcary or eſtovers, nay probably their com- 
ary mon of eſtovers may be better for ſuch i 
* If indeed by ſuch inclofure their common of piſcary ot 
their common of eſtovers were affected, or they were in- 
this terrupted in the enjoyment of either of theſe rights, they 
might certainly bring their action, and the lord (to be ſure) 
in ſuch caſe could not juſtify ſuch incloſure in prejudice 
" of theſe rights. And ſo may the plaintiff in the preſent 
bis caſe, if he be interrupted in the enjoyment of his com- 
ge mon of turbary : but by his preſent action he does not 
ink complain of any ſuch interruption, nor does he inſiſt upon 
* any ſuch matter in his replication. 
non 
As therefore his only complaint is of an i ion of 
his common of paſture, and as by the ſtatute of Merton 
- the defendant, Strick/and, might certainly encloſe part of 
int the common notwithſtanding the plaintiff's common of 
| by paſture, if he has left ſufficient common of paſture, which 
Wo. in the preſent caſe is admitted by the pleadings, we are 
* of opinion that the right of common of turbary inſiſted 
- upon by the plaintiff in his replication is no anſwer to 
will the ——— yy : N he replication is bad 
in ſubſtance; and that judgment, ſo far as the demurrer 
my goes, muſt be for the then (a).“ 
(a) The caſe of Sha | v. Þ in, raf. 1 
_— r 
that 
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153,8. The following private note was added in Lord Chief 
- Juſtice Hill's note- ook, from which the above judgment 
Faverrr was taken; 


22 — « Note. It was faid in this caſe that an aſſize of tur- 


ſtatute 13 Ed. 1. 2 lim. c 25; and that therefore there 
is no ſuch writ in the regiſter for any common but com- 
mon of paſture; and for this purpoſe was cited ebb't 
caſe, 3 Co. 48: But Bracton, lib. 4. f. 231. was cited to 
the contrary (a). However this be, I did not think that 
it was at all material in the preſent caſe, and have there- 
fore taken no notice of it in my judgment. 

(a) And L Cole, 2 Inf. 412, mentions an inſtance of an affize for 2 
cms > pip 5 GLADE Min go 20ore Gs outing the 
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== HE opinion of the Court was thos delivered by 

en. 


cofts of re- ili, Lord Chief Juſtice. ** Debt on bond entered 
—— the defendant to the plaintiff on the 21ſt of July 
—— 1733 in the ſum of 10001. - 
— The defendant prays oyer of the condition, which is 
that pur- to ſtand to the award of Themas Scatchmer and John Ling, 
—_— to whom all matters in difference between the parties were 
fuch a caſe ſubmitted, ſo as their award was made in writing under 
they award their hands ready to be delivered to the parties on or be- 
the phint# fore the 20th of Auguſt next, if not, then to ſtand to the 
fait aus Ward of ſuch perſon as the arbitrators ſhould chooſe for 
EL eh the 2709 of og next. And the dafendene pen 
arbitration 27t ne xt. 
— — that the arbitrators on the 17th of Auguf? 1733 made their 
per officer, award in writing under their hands and ſeals of and con- 
and the of- cerning the premiſes ; and that they awarded that the de- 
Ee ett endo tot att tots 

— An award may be good in part and bad in part. 

—If arbitrators award the defendant to pay the plaintiff his coſts of ſuit to be taxed 


taxes. bary, piſcary &c, did not lie at common law before the 
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fendant his heirs executors and adminiſtrators ſhould upon 1737, f. 


the 


his coſts of ſuit and charges on that their arbitration as the 
ſame thould be taxed by the pr of his Majeſty's 
Court of Common Pleas at W:fiminjler wherein the fuit 
was depending, or as the parties within themſelves ſhould 
agree; and that the plaintiff and the defendant after ſuch 
payment ſhould deliver to each other general rejeaſes of 
all matters to the 2 1ſt of July 1733 ; and the defendant 

of he tendered to the 
releaſe ing to the 


next enſuing pay or cauſe 


The plaintiff replies that after the making of the ſail 
award and before the ſuing out of the ſaid original wru, 
to wit, on the 11th day of December in the year of our 
Lord 1736 the plaintiff's cofls of ſuit in the faid award 
mentioned were duly taxed by Mr. Prothonotary 
for at the ſum of 210d. 3. 2d., of which the defendant the 
ſame day and year had notice and was then and there re- 
2 to pay him the faid ſum of 10l. 35. 2d., which 
222 not yet paid, but hath refuſed to pay 


The deſendant demurs generally, and the plaintiff joins 


in demurrer. 


The defendant's objection to the plaintiff's replication 
was that the coſts of the award were to be — 
the 


wt — 
plaintiff the full ſum of 8s. ** with Canes 


22 


Furl - 
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1737, 8. the iſt of September 1733, becauſe they were to be paid 


ww on that 


day; and that it was incumbent on the plaintiff; 


Candies who was to receive them, to get them taxed before that 


again 
Fern. 


time, otherwiſe it was impoſſible for the defendant to pa 
them, and that his getting them taxed on the 11th of 
December 17 36, which the plaintiff inſiſts on in his repli- 
cation, is entirely immaterial, the defendant not being 
obliged to pay them by the award, unleſs they were taxed 
before the ſaid iſt day of September. 


Several objections were likewiſe taken to the award; 
as that it does not appear in what ſuit the coſts were 
awarded; that there was not time enough for the protho- 
notary to tax them between the date of the award and the 
time of payment ; and that the arbitrators have awarded 
the coſts ot the arbitration, which they had no power to 
do. 


To ſupport this laſt objeftion ſeveral caſes were cited: 
but I need not particularly take notice of them, becauſe 
it is undoubtedly true that the arbitrator cannot award coſts 
of the arbitration (a), it being a matter not ſubmitted to 
them as ariſing ſubſequent to the time of ſubmiſhon. Vid. 
Velv. 98. Moor pl. 489. Cro. Elix. 432. 2 Yentr. 242. 
and Plowd. 396. cited to this purpoſe. | 


But then the anſwer is plain, that an award may be 
good in part and bad in part, that is bad as to the matters 
that are not withia the ſubmiſhon and good as to the 
reſt, ptovided they are entire and diſtinct and do not at all 
depend upon the matters awarded which are not within 
the juriſdiction ; and fo it is exprefsly held in Yelv. 98, 
Mar tham v. Femx ; Cro. Eliz. 432. Samon v. Pitt; and 
in ſeveral caſes that are mentioned in 1 Rol. Ar. 
258 & 259 (5). The coſts of the ſuit in the 


(2) But if a eauſe be referred, the arbitrators may award the cf of 
*e cauſe to be =_ by cither of the parties without any expreſs authority 
for that purpoſe. e d. Wood v. Doe, 2 Dura. & Eaſt, 644. — Where 
the arbitr..tor awarded the defendant to pay the plaintiff a certain ſum 
« and the coſts ſuila in ei by him in the 14id ation, to be taxed by the 
proper «fficcr””, it was hulden that the award did not include the coſts of 
the reterence. Browne v. Marſden, 1 H. Bl. X. C. B. 223. See alſo 
Bradley v. Turſtewo, B. N Pull. Rep» C. Br 33 

(6) See alſo Yanlere v. Tribb, 1 Rel. Reps 437 ; Norton v. Lakins, Winch» 
1; Play v. Bulloch, 1 Lev. 3, Bargrave v. Athins, 3 Lev. 413; Simon 
v. Gavil, Salk. 74 ; and Pickering v. Watſen, 2 Bl. Reps 1117» | 
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diſtin from the charges of 1737. 
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and therefore the award may 


for the coſts of ſuit, and bad for the e 


caſe are certainl 
2 ion; 


tration, as it undoubtedly is in the preſent caſe. 
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if a man be awarded to con- 


dy ſuch 


conveyances as ſhall be 


counſel, he is 


ſuch a 


approved of 


We 
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1737. 8 We therefore being of this opinion, the objection to 
rw the replication is out of the cafe, and judgment muſt 
be for the plaintifi{a).” | 


Cavpien 

FR. (% Vid. Sele v. De Smeth, infra. 

Tueſday, . a 

ay | _ RowNDELL againſt PowELL | 
| 

Judgment CC MAOTION to enter up a judgment on à warrant | 

entered up of attorney. It appeared by the affidavit that 


vant axainlt the defendant was in Jamaica; and the afhdavit 
fendant was made by a perſon who came from thence in Sep- 
in Jamaica, tember laſt and arrived here about the middle of January, 
on an affi- and he ſwore that the defendant was alive and well at 
davit that - Jamaica on the 12th of Septemberslaft. 


he was alive 
four months 


age — 1 2 Ar * 1 9 | 
8 nte motion; for they t that, conſi- 

5 c. 8 dering the diſtanee of the place, 3 as good evi- 
dence of the defendant's being alive as the nature of 
the thing would admit of; that this was a matter left 
to the diſcretion of the Court; and that it would be a 
very ſerious conſequence it the Court would not ſuffer 
a judgment to be entered up if the defendant were gone 


abroad.” 


DDr 


1 G. 2. SAMUEL STORK® againſt Cox RAD DE SMETH; 
n, In Error. In the Fxchequer-Chamber 


Feb. 17 th. 


[E. 8 Gro. 2. Rol. 4rs.] 


F Tus was an action of debt on a bond, dated 26 
may be April 7 Ges. 2. in 2500ʃ. 

godd in part The defendart prayed oyer of the condition, which 
«14.042 181 was that one Priiip V. Hingens ſhould ſtand to the award 
Ps fn. Of R. Drote J. Lind and J. Paice of all matters in 


lter be in- difference between Hingens and the plaintiff, fo as they 
depends: * 

ot and anqαετνju;ed with te former, —But if the arbitrators award A. to pay B. 100l., 
and aword A. and D. to give general releaſes to each other, and then award B. to 
pay A. 200. at 2 ſubie quent time, the whole award is bad. | 

; —Soitth- arbitrators award A. to pay B. zol. on the 1ſt of January, and B. to 

A. 15l. on the 16 of February ; e whel: is bad. me 


WH WWW Y 


8 28˙4.8 


12 


HILARY TERM, 11 Geo. II. Cam. Scac. 


br any two of them made their award before the iſ of 1737.8 


Fanuary then next; and then pleaded that the arbitra- 
tors made no award. 


e Dx IazTu. 
The plaintiff in his feplication ſet forth an award 


made by two of the arbitrators on the 3 1ſt of December 
17343 in which the arbitrators awarded that Hingens on 
the 1ſt of March then next ſhould pay to Starte (the 
plaintiff) 1496“. 57. 8d., and ſhould execute and deliver 
to the plaintiff a general releaſe of all claims &c. except 


gens on the plaintiff payable to the order of J. Harni- 
man and accepted and paid by the plaintiff; and that the 
plaintiff ſhould alſo deliver to Hingens an order in 


to Hingens, being the produce 
cloth conſigned the plaintiff to 
delivered to and Co.; 
on the receipt of the 1496/. 55. 
releaſe by Hingens, ſhould execute a 

Hingens of all claims &c. except 

plaintiff had or might have on him by reaſon or on ac- 
count of 52126 pounds of fiſh thereafter particularly 
mentioned ; and that the plaintiff ſhould on or before 
the 1ſt of March then next pay two bills of exchange 
drawn by Hingens on the plaintiff, both dated the 25th 
of Dec. 1733, the one for 550 dollars and the other 
for 450 dollars, payable to the order of Hingens and 
accepted by the plaintiff. The award then recited that 
Hingens had conſigned to the plaintiff 40 caſks of juni- 
per-berries, wherein Hingens was concerned one-fourth 
part, and had alſo conſigned to the plaintiff 113 caſks 
more of juniper-berries on account of the plaintiff as to 
three-fourth parts and on the account of Hingens as to 
the other fourth part ; and the arbitrators declared that 
in making their award they had given Hingent credit for 
his part of the proceeds of the 40 caſks of juniper-· ber- 


| nies and alſo for three fourth parts of the prime coſts 


and charges of the 113 caſks, but as to the proceeds of 
the one-fourth part of the 113 caſks belonging to Hin- 
zent they had taken no notice thereof in their award, 

F 2 the 
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regard to the proceeds of the fiſh is not 
Pedley v, Goddard, 7 Durnf. & Ea, 7 


* 


(5) Vid. Candler v. Fuller, ſep. 63. and the caſes there cited. 


(a) The award with 
caſes there cited. 


therefore bad; vid. 
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1738. 
— Joun TaiBorT again Thomas SPEAR. 


OVER for ſeveral s, to wit, one wagon, 
one bed and beditead, two buſhels of horſe 


one barrel of ſmall beer, and « old iron ;“ ta 
the value of 12/. The general iſſue pleaded, and ver- 
Prac. Reg. dict for the plaintiff.” 
412-8. C. 


| It had been moved (a) in arreſt af judgment that 


Courts of C. B. and B. R. in James Ofborn's caſe 10 
Co. 130. 

We are therefore of opinion that jud t ought not 
to be arreſted for this reaſon, and thar rule niſi muſt 
pe diſcharged (5). 


(a) It appears that this caſe was twice 

(5) Whatever degree cf preciſion was formerly required ir! deſcribing 
goods in a declaration in trover, as appears by Gramve! v. bel .tham, Cro. 
Elia. 865, and in ſeveral of the ancient reports, in later time: a greater 
latitude has been indulged in the action of trover than ia detinue or te- 
plevin where the goods themſelves are to be recovered or returned. 
Graves v. Drake, Sty. 199; 2 Sid. 175, Emery's caſe cited in 1 Jeri. 
114: Chamberlain v. Cooke, 2 Ventr. 78; Weſt v Davies, x Lev. 701; 
TFerny v. Norris, b. 303; White v. Graham, 2 Str. 827: Ratdley v. 
Rudge, ib. 738; Haſlegravs v. Thompſon, cited in 2 Str. 810. A..rriſen v. 
Bottomley, 2 Ll. Raym. 1529, and 2 Str. 809; and Heil. v. Cre. ur; 
Serac: 276. ; 
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1738, 
. — 
Six Jonn Cutfchrsrzx againſt CHRISTOPHER E. 21 d. 3. 


Friday, 
LETHBRIDGE. Rc. 4 


A gereral 

Tua following opinion of the Court was delivered by prvae way 
y preſcri 

Wills, Lord Chief Juſtice. * This is an action on tion are - 
the caſe for obſtructing a way; there are two counts, — 


The firſt ſets forth that the plaintiff was ſeiſed in fee he chime 


of an ancient meſſuage in Sherwell near to the ancient together. 
town of aple, and that time out ef mind the only — 
way for perſons travelling in coaches and chariots from 21. of way 
the ſaid capital meſſunge to Barnſtaple aforeſaid was in for 4. and 
and through the ſeveral cloſes of the defendant (naming ter: (not 
them) and ſo back again, every year and at all times em) is 
of the year; and that he the faid Sir John Cbicheſter uncertain, 
and all thoſe whoſe eſtate he had and now hath in the and bad 
ſaid meſſuage with the appurtenances time out of mind — 
have had and uſed and have been accuſtomed and of , 1: or 
right ought to have and uſe the ſaid way for himſelf a wayof 5. 
and themſelves and others travelling in coaches or cha- A from 
riots from the ſaid meſſuage to Barnſtaple in and through — way 
the ſaid cloſes and ſo back again the ſame way every year is good, 
at all times of the year as belonging to the ſaid meſſuage; A pre- 
and then he lays an obſtruction by the defendant. _— 
The ſecond count ſets forth that time out of mind war g. 
there hath been and is a certain common highway of coaches &c, 
neceſſity for all the liege ſubjects of our lord the now is good 
King and his progenitors &c. travelling in coaches and _ 8 
chariots from Sher well aforeſaid to Barnſtaple aforeſaid —an ac- 
2 * and over the ſaid ſeveral cloſes of the de- 28 
endant, and fo back again ev at all times * he b 
of the year at their will and A and then the ——_— * 
plaintiff ſets ſorth that on the 26th of November 1736 obſtruction 
and at divers other times between that day and the 3oth ina public 
of January in the ſaid year he was travelling in his - = 
coach from Sherwell aforeſaid to Barnſtaple aforeſaid fuſtain a 
and from thence back again in the ſaid way in through particular 
and over the faid cloſe of the defendant, called the Mag- —_ 
geridge, as it was lawful for him to do, but the defendant — 2 
to deprive him of the ſaid way &c. did then and there 2 
if the 
plaintiff ſtate that the defendant obſtructed & c by a ci 
- 4 7 — — — — obliged to go a .. and ee 
ciendant o ca him a 151 5 „ , 
— foppert the — WWA 
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() The motion was made in Adichaclara: term 1737; and the caſe 
was argued in Hilary term ing : 
(6) Vid. Clark v. , 
1489 ; Parker v. Wed, 


to another to 
grantee has 


Frearſen, 8 D. & E. 50. Soif the owner of two cloſes, having no way 
to one of them but over the other, part with the latter without reſerving the 
| way 
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road to a place and no other way of going, that is a way 1738. 
Fand. We are of opinion that the jury having found Wy 
this, which is a matter of faQ, and likewiſe found that 8 


there has been a way for coaches and chariots time out of 


riots time out of mind or not, but myſt take it to be as 
the jury have found it. 

And as to the third objeQion ; we admit the general rule, 
but think that in this caſe there are particular damages 
_— > __O- - The rule is 
b 
out i I mage ; this to prevent 
mauktiphiity of ſuits ; for otherwiſe every ſubject of Exg. 


action would not lie, to prevent multiplicity of 
ſuits, for every one might bring the fame action; and 

was cited: but it was reſolyed by the whole 
action lay; for they faid that this rule, that 
not he for that which every one ſuffers, 
ought not to be taken too largely; for in. this caſe the 
plaintiff ſuſtained a particular damage; for the labour and 
pains which he was forced to take with his cattle and ſer- 
vants by reaſon of this obſtruction might be of more value 


way, it will be reſerved to him by law, as a way of neceſſity. I. n. 
end Cre. Fac. 170- 


(6) Vid- Bliete v. Hort, Mich. 18 C. 2 pof. 


than 


\ 


which is alſo a matter of fact, we cannot take no- Lars» 
tice judicially whether there have been coaches and cha- 2 
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than the loſs of an horſe, which has been holden to be 


Lonymn) ſufficient damage to maintain ſuch action (a). 


Carculs- 


TER 
againſt 


Lern- 


Upon the ſtrength and reaſon of this authority we are 
of opinion likewiſe to oyerrule the third objection to the 


BRIDGE. ſecond count; for the preſent caſe is ſtronger than the 


caſe in Janes in two circumſtances; firſt, becauſe it is 
expreſsly laid that the plaintiff was attempting to travel 
this road ſeveral times with his coach, but could not by 
reaſon of theſe obſtruftions ; ſecondly, it is alſo laid that 
the defendant in perſon withſtood and oppoſed him, and 
prevented him from removing the obſtruction, which by 
law he might do. 


* So the rule niſi was diſcharged, with a hint 
to the plaintiff (5) to take his judgment 
only an the ſecond count. 


(a, The general rule, that, where the plaintiff only ſuſtzins an injury 
in common with the reſt of all the King's ſubjects by reaſon of a nui- 
ſance in the road or of the road being totally up» he c2nnot mainy 
tain an action. 1 to have been — 3s. the — on — : 
but a queſtion trequently ariſen w the ed in each 
particular cafe were ſuſſicient to bring it within the exception to the ge- 
netal rule; and this queſtion has received v<rious determinations accord- 
_ the circumſtances of each caſe. Sce the cafes 27 Hen. 8. 27; 

180; Feneux v. Hovenden, Cro. Elia - 664 ; and Paine v, Partrick, 

Carth. 194 ; where the damage to the plaintiff was hqlden not to be ſuſ- 
ficient to ſupport an action; and thoſe of Fowler v. Sanders, Cro. Fac. 
446; Maynell v. Saltmarſs, 1 Ke. 847 ; and To v. Moore, 1 Ld. Ruym, 
86; 173 Mod. 3%; Come Rep. 58 ; Sal. 15; and Carth. 454. where the 
2 was holden to be ſutficient for that purpoſe. —lt appears by the 
two former reports of the Hſt caſe that according to the opinions of the 
Court of Common Ple2z and Exchequer the action lay; bur as the rea- 
ns of that opinion are not in print. I have here ſubjoined the concluſian 
of a MS. note of that caſe taken from MS. coll. Willa, Chief Juſtice : 
* But the Court the King's Bench) being divided, the matter was re- 
{-rved fr the opinion of the reſt of the Judges, who all agreed in the 


2 of Turton J. and Gould 1. that 8 reaſon the 
adges went upon was priacipally this, that it ſuſſici appeared that 
the plaintiff * AK neceflarity ſuffer 2 ſpecial I than 
che reſt of the King's ſubjects by the obſtruction of this way; becauſe it 
Was fer forth that the only way to come to the coal pits from one part of 
the county was through this way, by which it muſt — underſtood, with - 
dur any alleg:tion of loſs of cuſtomers, that the plaintiff did ſuffer 
p Fiiuularly in reſpect ta his trade by the plaintiff s wrong ' 

(5) In the caſe of RPuffell v. the Men of Devon, 2 Durnf. & E. 667. 
it was ruled that the plaintiff could not maintain an action againſt 44 
invabitants of @ county brought to recover a ſati - faction for an injury ſuſ- 
t-ined by him in ccnſcquence of 2 county bridge being out of repair 
See AlL Vauzt. 340. 
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1938. 
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Rosrar Marlon on the Demiſe of Joun Mans and : 
Joux Au vs againſt Joun BrxixGLot and ELiza- May un. 


BETH his Wite and Mary APoLLONIAa BURGESS (a). 
[Tr. 13 Gro. I. Rol. 1625.] 
TI E opinion of the Court was thus given by 
Billa, Lord Chief Juſtice. ** This ejeAment for a not taben 


meſſuage and lands in Norfolk came on upon a ſpecial 2 
verdict found before the late Lord Chief Juſtice Raymond an 


at Norwich aſſi zes. city to 
The jury find that one John Bedell before the time of ff K 


the treſpaſs and ejectment was ſeiſed of the premiſes in . 3-) may 
fee, viz. iſt February 1707, and that he was brought up % hade 
and educated in the popiſh religion. That he died on the 19,3 P**- 
28th of F. 1707, ſeized of the premiſes and pro- He my 
ſeſſing the popiſh religion. That George Begdel/ was his ſell to a 
brother and heir, and that he was born 1ſt Auguſt 1683, \- Mi 
and was of the age of twenty-four at the time of the — 4 
death of his brother; and that after the death of his bro- x: c 18. 
ther he entered upon and became ſeiſed of the premiſes, f. 

And the jury find that the faid G. Bedell in the year dite la 
1700 at the time of making the ſtatute (5) intitled ** An for pay 
AR for the further preventing the growth of popery was ment of his 
under the age of 18, viz. 17 years old. And that the _ 
ſaid G. Bedel! during his whole life was brought up and and, fem- * 
educated in and profeſſed the popiſh religion; that he pro- ble, may by 
feffing the popiſh religion and being above the age of 21, _— 

to wit, the age of 31, died; that he never took the oaths 104; &c. 
of allegiance and ſupremacy appointed to be taken by the 
ſaid ſſatute; and that he never made repeated or ſub- 

ſcribed the declarations expreſſed in the ſtatute 30 C. 2. 

And they further find that the defendant Elizaberk 1 Bring- 

loe, wife of the defendant Jain Bringloe, was the next 
proteſtant can (c] of the ſaid G. Bedell, via. one of the 

liſters and co- heirs of the ſaid Jan and George Bedell; and 
that the faid defendant Jon and his wife four days before 


an This caſe is reported in Com- Rep. 570. by the name of Matlam v. 


(þ) Stat. 11 & 12 V. 3. c. 4. 
(e) Proxim conſanguinea prote ſtane in the record. 


the 


' —— — —— wa -.- 
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2 direction that John Mallom the father ſhall not anyways 
intermeddle with the premiſes during the minority of his 


77 
1738. 


— 
— - that the ſame ſhall be under the ſole care and Maze 


ent of the truſtees &c; ard in caſe the faid ** 
men allem ſhall die before he ſhall attain his 

twenty-one, then he gives and deviſes the 5 + or 
what ſhall remain , fubjeRt as aforeſaid, unto his 


ſiſter {/abe!la Bedell Mary Bur % and Elizabeth Bedell their 


heirs and affigns for ever. 
money legacies, and the 
each of his truſtees, the ſeveral 
in fix months after his death ; 
The jury 


he gives away ſeveral 


Amyas 
2dly, If he had, whether the truſts upon which he 
deviſed it make any alteration in the caſe ? 

As to the firſt point. , It will be proper to conſider 
under what circumſtances Bedell is found to be at 
this will ? 

2dly, What are the words of the ſtatute under which 
the preſent cafe falls ? 

. It appears that this will was made after the diſabling 
ſtatute 11 & 12 . 3 c. 4.; and it is found that George 
Bedell was under (ö) eighteen at the time of making there- 
of; 


(a) This caſe was twice 
Vrigbt Serjt. for the plaintiff, and the defendants. 

% Under the ſecond branch of the fourth ſeen of the fat: 11 & 
12 . 3. c. 4. Papiſts above the age of cightoen are rendered i 
rebaſing lands & c, which includes a taking by deviſe. And 
was ruled in Fairelaim d. Borlace v. Newland, T. 15 G. 2. 
Air. 73- l. 4- that a deviſe to © papiſt above the age of 


dem. 
Man eu 


— 
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1738. of ; that he never conformed by taking the oaths and ſub- 
* (cribing the declaration according to that ſtatute ; that he 
Matiom was all along bred up and educated in tie popiſh religion ; 
1 and that he proleſſed the ſame all his lie- time, at the 
n time of making the will and till the time of his death. 
Baixeiom He was plainly therefore ſuch a perſon as is deſcribed in 
the firſt part of the diſabling clauſe of that ſtatute ; and the 

words of that clauſe are that every ſuch perſon ** ſhall in 

reſpe& of him or herſelf only, and not to or in reſpect of 

any of his or her heirs or poſterity, be diſabled and made 
incapable to inherit or take by deſcent any lands tenements 

or þcreditaments within the kingdom of England &c. ; and 

that during the life of ſuch perſon or until he or ſhe do 

take the oaths of allegiance and ſupremacy and make re- 

peat and ſubſcribe the declaration therein mentioned the 

next of his or her kindred, which ſhall be a proteſtant, 

ſhall have and enjoy the ſaid lanils &c. without being ac- 
countable for the profits received during ſuch enjoyment 
as aforeſaid ; but in caſe of any wilful wajle committed on 
the ſaid lands &c. by the perſons having or enjoying the 
ſame, or any other by his or her licenſe or authority, the 
party diſabled his or executors cr adminiſtrators ſhall 
and may recover treble damages for the ſame againſt the 
perſon committing ſuch waſte his or her executors &c, by 
action of debt in any of his Majeſty's courts &c.” The 
words of this ſtatute are almoſt exactly the ſame as in the 
ſtatute f 1. c. 4. J 6; only in that ſtatute there are 
inſerted the words purchaſe, have, and enjoy: there is 
no direction who ſhall have the meſne profits nor any 
words giving an action to the diſabled perſon to recover 


was void, and that 2 conveyance by ſuch deviſee teſtant pura 
chaſer lr a valuable couſideration w3s alſo void. —{n e v. Meredith, 
Come Rep. 661. and Bunb. 345+ it was hoiden that a proteſrant next of 
kin might redeem a mortgage made by a popiſh heir.—And in Denn d. 
Warren v. Fernſide,uWilf 176. it was determined by three Judges (againfe 
the opinion of Foffer J.) that 2 leaſe for lives made to a papiſt was void, 
and conſequently that the leaſe was not forſcited to the Crown by the 
papiſt's committing treaſon. — But the foture cos. ſideration of theſe queſ- 
tions is rendered almoſt unneceſliry by the ſtar. 18 G. 3. . 60. which re- 
peals thoſe parts of the ſtat. 11 & 12 W. 3. . 4 reſpecting the incapa- 
city of papiſts to hold lands Ac, who take and ſubſcribe an oath pre- 
ſcribed by ſet & An oth in tome reſpects different is required by ſtat. 
31 G 3 . 32. /- 1. and the karncd editor of the laſt editioſ of Co Lit. 
oem to be of opinion that the oath preſcribed by the trar. 31 G. 3 was 
not ſuoſtituted iu licu of that in the 18 G. 3, but that it is adviſable to 
take bon. Vid, Hoary Cor Lit. 391. note 345 ; oftave edition. 
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damages for waſte ; fo theſe diſabling words are rather 1738. 


ſtronger than in the preſent caſe. The words of the ſtat. 
3 Jac. 1. c. 5. which gives the meſne profits to the pro- 
teitant next of kin are likewiſe pretty much the ſame, 
only the diſabling part is not quite fo ſtrong as in the 


preſent caſe. But there likewiſe no action is given to the — 


diſabled perſon to recover damages for waſte. , 


Having ftated the clauſe of the ſtatute which relates to 
the preſent caſe, the queſtion which ariſes on it is whe- 
ther, notwithſtanding this ſtatute, G. Beall at the time 
of his will, and at the time of his death, had any eſlate 
in him which he could deviſe ? For if he had any eſtate in 
him, there are no words in the ſtatute which prahibit him 
from deviſing it to a proteſtant ; ſo that it turns merely 
on this point, whether he had any eſtate in him ? 


Objection; That by the ſtatute G. Bedel! was a perſon 
entirely diſabled to take any eſtate by deſcent, and there- 
fore that nothing deſcended to him from his brother F. 
Bedell, nor could any eſtate ever veſt in him, but that 
he is to be — * a monk, or as a perſon civiliter 
mortuus. But we think that the caſes bear no reſem- 
blance. For how can a perſon be conſidered as a per- 
fon civiliter mortuus, who is capable of a gift or grant of 
any perſonal thing ; who to all other except 
real eſtates, is under no diſability at all ; and who may 
even take the profits of the real eftate as ſoon as he con- 
forms ; and who by the very words of this ſtatute may, 
even before he conforms, bring an action of debt to recovet 
damages for thie waſte committed on the real eſtate ? Be- 
ſides we think that in reſpect to the real eftate he is not 
abſolutely diſabled to take, but only ſub modo; of which 
fort there are many mehtioned in Co. Lit. 2 and 3. 


1/7, He takes for the henefit of his proteſtant next of 
kin till his conformity ; | 

2dly, For the benefit of himſelf after his conformity ; 

xy, And for the benefit of his heir after his death; 


4thly, Nay for the benefit of himſelf during his life, 
by rea. of the action which is given to him. 
Tue inhericance of the eſtate muſt be ſomewhere. It 
is plainly not in the proteſtant next of kin. 


It 
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It cannot be in the Crown, becauſe no inheritance is 
given to the Crown. 

It cannot be in his heir; for nemo eſt heres viventis ; 
and therefore no one can take as his heir during his life: 

The inheritance therefore muſt be in the perſon him- 


Bainciot. ſelf, Beſides it muſt be admitted that it will deſcend to 


his heir after his death by the expreſs proviſion of the 
ſtatute ; and his heir muſt claim through him ; and if 
ing ever veſted in him, nothing can ever deſcend to 
his heir. This is certain and known law, and admitted 
to be ſo in the great caſe of Thornby v. Fleetwood (a), Tr. 
6 G. 1. which was a caſe upon the firſt part of the ſtatute 
1 Fac. I.; the diſabling words of which are (as I have 
faid before) much ſtronger than in the preſent caſe. And 
the reſolution in Tredway's caſe, Hab. 73. which is a 
caſe on the ſtatute 3 Jac. 1. c. 5. plainly ſupports this 
conſtruction. 
We think likewiſe that the inſerting the clauſe con- 
cerning waſte plainly ſhe ws that the Legiſlature conſidered 
the clauſe in this „ not only becauſe it gives the 


rr inheritance, 
ikewiſe becauſe it gives him an action of debt, 
which ſeems to imply that if he had not been confined 


to an action of debt by this clauſe he might liave brought 
an action of waſte, and recovered the lands themſelves 
where the waſte was committed. As to the word 

rity” on which ſome ſtreſs ſeemed to be laid by the coun- 
ſel for the plaintiff, it is difficult to put any certain figni- 
fication on that word; and we think that the caſe is ſtrong 
without it. It is a known rule in the conſtruc- 
tion of penal ſtatutes that they muſt be conſtrued ſtrictly, 
and the words of them are not to be extended beyond 
their natural ſignification. And as this is a known and 
| rule, God forbid that our zeal for the proteſtant 
religion ſhould make us in this fingle inſtance deviate 
from that rule. Beſides this conſtruction ſeems to be 
moſt agreeable to the intent of the Legiſlature. Their 
deſign in making this ſtatute was not only to inflict a 
penalty on papiſts, but to weaken the popith intereſt b 
getting the lands of this kingdom out of the 

of papiſis. It could never therefore be theit intention 
to prevent their deviiing them to proteſtants ; nay to 


permit and encourage thus ſeems to be rather in ſurther- | 


a) Com. Rep. 207 10 Med. 113; 356; 405; 1 Sith 318; 2 Bro 
(s) 7 3 * 319; 
ance 
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ance of the principal deſign of this act. As to the ſtat. 1738: 
32 H. 8. c. 1. and the word „ having”, which was — 
dbjected ; I have already anſwered it; for if the inheri- Maron 
tance be in the papiſt, then he hath it in him, and it is yu 
within the expreſs words of the ſtatute. We are there= again 
fore all of opinion as to the firſt point that G. Bedell, BzixG- 


notwithſtanding the ſtat. 11 & 12 W. 3, might well 
deviſe his eſtate to a proteſtant. 


The next queſtion is, Whether any of the truſts that 
in the preſent caſe do any ways affect or alter 

the caſe ? It may be a doubt whether we can take notice 
of the truſts on a ſpecial verdict in an action at law, if 
it appear that the legal eſtate was well deviſed to the 
leſſors of the plaintiff. And it would be proper for us 
well to conſider this, if we had any doubt remaining 
concerning the truſts themſelves : but we have none; the 
truſts have been already ſtated, and the only one which 
ſeems to afford any thing like an objection is the truſt 
for the payment of G.BedelPs debts. The annuities and 
legacies are all given to and the remainder- 
man is likewiſe a proteſtant, for ſo they muſt all be taken 
to be, they not being found to be under any incapacity. 
And if a papiſt can deviſe his land to a proteſtant, he 
may certainly, for the fame reaſon, deviſe any mtereſt 
out of his lands to a proteſtant. And therefore this 
is founded on the ſame reaſon as Roper and Radcliffe (a). 


But as to the caſe of debts it is ſaid that this is for 
the benefit of the papiſt: he may by this meats ſpend 
all his eſtate in his life-time, for he may run in debt to 
the full value of his eſtate, and by deviſing his eftate for 
the payment of his debts may fruſtrate the intent of 
the ſtatute, and entirely defeat his proteſtant heir. Be- 
ſides it might follow from this reſolution that the bonds 
of a papiſt would affect the lands in the hands of his 
proteſtant heir. How that will be, it will be time 
enough to confider when it comes to be done : but that 
is not the preſent caſe in judgment before us. 


And as to the preſent objection; in the firſt place it 
is proper to obſerve that the a has not prohibited it, 


(a) 9 Mod. 167; 183; 10 Mod. 230; and & Bro. Pari Caf. 450. 
G and 


Law. 
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1738. - and as Lord Ch. Juſt. Eyre ſaid in the caſe of Thornby 
— . Fleetwosd, we muſt take the law as it is. Beſides 
Ma::0% 1 think that the legiſlature intended to leave this power 
Maru in him. By the 3 G. 1, c. 18. which is rather declara- 
avainſ® tive of the ſenſe of the Legiſlature than a new law, a 
Bu1*c- papiſt may ſell his eſtate to a proteſtant and do what he 
zo. will with the money: which ſhews (what I have already 
obſerved) that the chief deſign of the Legiſlature was to 

get the lands out of the hands of papiſts. And if a 
man may ſell his eſtate in his lifetime and do what he 
will with the money, It would be to ſay that he 
cannot deviſe it for the payment of his honeſt debts, 
nay even though all of them are owing to proteſtants(a), 
for that muſt be taken to be the preſent cafe, it not be- 
ing ſaid that any one of his debtors is under any inca- 
pacity. And ſurely it would be abfurd to hold, what 
we have alrcady eſtabliſhed to be law, that a papiſt by 
his will may make a voluntary deviſe of his eſtate to a 
proteſtant, but that he cannot deviſe it for a ſatisfaction 
of an honeſt debt due to a proteſtant. This would be 
directly contrary to a good rule that was laid down by a 
very great Lord Chancellor, that ſuch a conſtruction 
ought to be put upon a will that a teſtator may be juſt 
as well as bountiful : but this would be to enable a teſ- 
tator to be bountiful without giving him a power to be | 


juſt. 

. We think therefore upon conſideration, though it 
ſtuck with me a little at firſt, that there is nothing in 
this objection; and we are all of opinion that judgment 
mult be given for the plaintiff(5).” 


(] So a proteſtant may devife lands to be ſold for payment of his debts 
to papiſts Franc v. Pinlari, Ambl, 320; and Foone v. Blount, ib. 767, | 
and Corrp. 464. | 

8 vw cals was recogniacd nd approved in Janes v. Meredith, Com. 

Mop. 
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| 1738. 
H. Hexvey and CaTHERINE his Wife, Daugh- 2 


ter of Sir T. As rod deceaſed, and ANN CLur- FAST 
ron Widow and Relict of THomas CLuT- 12 G. 2. 
Ton deceaſed, another daughter of Sir T. —_ 


As rod, Plaintiffs, 11 
AND 


Dame CaTUrRINIT As rox Widow of Sir T. 
AsTon deceaſed, Sir T. Asrox Bart. eldeſt 
Son and Heir of Sir T. AsTon, Sir ]. 
CuzsHvyre Knt. H. WarrcGar, and A. KEN 
RicCK, - Defendants. 


IR T. Alen deceaſed, having a ſon and ſeveral ,,.., + 
8 daughters, by indentures of leaſe and releaſe dated money, to 
of May 1712, conveyed to Sir F. Chet- be raiſed on 


to Lady Alon during her widowhood, remainder as to as ſoon 
the reſt and alſo to thoſe parts after Lady Afor's eſtate = they 
to Sir T. Afen (one of the defendants) for life, re- — 
mainder to the truſtees to preſerve contingent remainders, ſent of truſ- 
remainder to his firſt and other ſons in tail male &c, tees, and if 
remainder as to certain premiſes to Sir R. Burdett and 2 
Sir J. Cheſbyre for 1000 years. The truſts of the term marriage 
were, that, if Sir T. Alan (the father) died without with ſuch 
iſſue male and ſhould have only two daughters living at <onſent” 
the time of his death, or born after, or who in his life. wer be 
time ſhould have been married with his conſent, the _— not 
truſtees ſhould raiſe 5ooc/ for the uſe of the younger of be raiſed . 
thoſe two daughters when and as ſoon as fhe ſhould be dun of | 
married with the conſent of Lady Afton (if living and not aas 
married again) or if dead or married again then without 
with the conſent of Sir R. Burdett and Sir J. Che- <onſent; 
ſhyre or the ſurvivor; and if Sir T. Aſon (the fo. 
ther) ſhould have a ſon and more daughters than not entitled 
one at his death, then that the truſtees ſhould raiſe 2060). to their por- 
for the portion of every ſuch daughter, and pay the *2* 
ſame to ſuch daughters at the reſpective days of their 
marriage with ſuch conſent as aforeſaid. * The truſtees 
were alſo to pay gol. a-year a-piece to the daughters 
2 „ «00 
2 their 
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1733. their marriage with ſuch conſent and during the wi- 
A dowhood of their mother 70. a year a piece. And : 


Hrnavyy 


214 
AvSTUN. 


the daughters ſhould die before ſbe or they ſhould 
2. with fach conſent, then ſ — or ſums intended 
for her or their portions ſhould ceaſe and the premiſes 
be exoncrated therefrom, and if raiſed ſhould remain 
and be payable to the perſon to whom the reverſion 
ſhould belong. On the 26th of February 1722 Sir T. 
Afton, by will, after reciting the above deeds and the 
purchaſe of other lands, deviſed thoſe lands to H. 


Wright and A. Kenrick for 500 years on truſt to raiſe. 


3100l. and 1000). to be paid to his executrix as 

of his perſonal eſtate, and ſubject thereto he deviſed 
this eſtate to ſuch perſons and for ſuch eſtates &c as in 
the ſettlement. Then he directed that out of the ſams 
ſo to be raiſed and other his perſonal eſtate there ſhould 
be paid to each of his daughters who ſhould be unmar- 
ried and unprovided for at the time of his death 200ol. 
in augmentation of their portions provided for them 
by the ſettlement, to be paid to them at ſuch times and ſub- 
ject to ſuch conditizns proviſoes limitations and agreements as 
their eriginal portions were by the ſaid ſettlement made ſubjef 
to; and in caſe any of his daughters die before their 
eriginal portions became payable, then the ſum of 2000l. was 
not to be paid to her executors c; and he gave the 
reſidue of his perfonalty to Lady Afton. rwards 
on the 17th of July 1723 Sir T. Alen by a codicil di- 
rected that the term of 1000 years created by the ſet- 
tlement of 1712 ſhould take place immediately after 
his death. On the 16th of 2 1724 Sir T. Aſton 
die leaving the defendant Lady Aſton his widow, Sir 
T. Alin (another defendant) his only fon an infant, 
and eight daughters, of whom Catherine the wife of H. 
H. ru and Ann Clutton (two of the plaintiffs) were 
two. 


In Faſter term 1725 the eight daughters then un- 
married, fi d a bill in Chancery for proof of the will 
and execut cn of the truſts, which was decreed, with 
hberty for le partes to apply for further directions &c. 
In Trinity term 1734 Mr. Hervey and his wife and Mr. 
Clutizn a d his une exhibited a bill of revivor. Lady 
Allan, in her anſwer, ſet forth that Mr. Hervey and 
Cath--ine his wife were bath acquainted by 4 
their in termarriage with the terms and conditions upon 

which 
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which Catherine would be entitled to the reſpeCtive ſums 
of 2000/. mentioned in the ſettlement and will, that 
notwithſtanding ſuch notice they intermarried againſt 
her conſent ; and that the reaſon why ſhe refuſed her 
conſent was that Mr. Hervey could not make any fet- 
tlement on his wife ſuitable to her fortune, or on 
their children, that Mr. Hervey made no propoſal for 
making any ſettlement &c ; and that Mrs. Clutton, be- 
ing alſo acquainted with the conditions on which ſhe 
would be entitled to her portion, intermarried without 
her privity or conſent. 

In November 1736 the Maſter of the Rolls decreed 
{a ) that the plaintiffs were entitled to the portions under 
the ſettlement as well as to thoſe under the will, and to 
intereſt from the time of their marriage. 

The defendants a againſt this decree; and the 
caſe was heard before the Lord Chancellor, aſſiſted by 
Lee Lord Ch. J. B. R. Wilkes Ld. Ch. J. B. C., and 
Mr. J. Comyns, who after hearing arguments at the bar 
r eee that the decree ought to 


reported in 1 Ath. 361. The opinion 

is alſo given at length in Com. Rep. 726. 
3 

J. C. B. M WE. has 

ſtated the caſe and the clauſes in deed and will upon 

_ and clearly 


will be neceſſary to remove theſe clouds before it can 
be cleared up. Before I take notice of the arguments 
and authorities that have been offered on the one fide 
and the other, I will put ſome things that have been in- 
ſiſted on quite out of the way, as being in my humble 
opinion plain foreign to the point in queſtion. 

And, firſt, what has been ſaid in reſpect to penalties 
and forfeitures ſeems to me to be quite out of the caſe. 


{a) Vid. Caf. temp. Talb. 312. 
Herg 
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Here no penalty or forfeiture is inſiſted on: but the 


a bill and petition are brought by two of the daughters 
—_ and their huſbands in order to have two ſums raiſed 
apa! 
A3TO0N. 


which are given to them by the ſettlement and will of 


their father ; and the only queſtion is whether the time 
is yet come when the ſame ought to be raifed and paid. 
That the time may come hereafter and that they will 
be entitled to theſe ſums if they ſhould happen hereafter 
to marry again with the conſent of their mother, is ad- 
mitted on all hands; ſo that the remainder-man in the 
ſettlement and the reſiduary deviſee cannot now claim 
theſe ſums as forfeited, nor can they ever be entitled 
to them until after the deaths of the daughters. 


Every thing likewiſe that has been ſaid in reſpect to 
the abſurdity of entruſting ſo great a power in the ex- 
ecutors adminiſtrators or aſſigns of the truſtees may, I 
think, be laid out of the caſe; becauſe this is not the 
caſe at preſent, but the queſtion depends on the conſent 
of the mother, and whether that be or be not neceſſary. 
The reſtriction may be good fo far, though it ſhould 
be againſt law to carry it any farther: not that I admit 
that it is ſo; but ſuppoling that it were, yet the firſt 
reſtriction, on which only the queſtion depends, may 
be very good. As ſuppoſing a man ſhould give an 
eſtate on a condition undoubtedly good, and on this 
further condition that party do not marry without the 
diſpenſation of the Pope, this laſt condition would 
certainly be unlawful, and yet it would not diſcharge 
the 2 from performing the other condition which 
is la 


I ſhall likewiſe lay out of the caſe all that has been 
ſaid in reſpect to paternal authority, becauſe no diſtinc- 
tion is made in any of the caſes between gifts by parents 
to children to which ſuch a conditicn 1s annexed and 
gifts by mere ſtrangers. For the yalidity of the condi- 
tion is not at all founded on the authority of the 
father, but on the conſideration of the gift and this 
known maxim cujus eſt dare ejus eſt diſponere. If a 
parent ſhould by deed or will reſtrain a child from mar- 
rying without the conſent of another without annexing 
it as a condition to a gift, no one could ſay that ſuch 
a reſtraint would be of any effect in law. And if a 
diſtant relation or a ſtranger give an eſtate or a ſum of 
money 
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to another on a condition, that condition will 
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be as obligatory, I mean in point of law, as if it were 


impoſed by a parent. 


Having thus delivered the queſtion from what (I 
think) does not belong to it, what remains is only this, 
whether a man may give a ſum of money to another 
when he or ſhe marries with the conſent of a third per- 
ſon, ſo that it ſhall be not payable to him or her until 
he or the perform this condition. For it it may be done 
by any words whatſoever, my humble opinion is that it 
is done in the preſent caſe, at leaſt in reſpect to the por- 
tions given by the ſettlement. 


The gentleman who ſpoke firſt for the plaintiffs 
in the moſt artful manner for his client, and th 
ſpoke to the will firſt, as being certainly the beſt part 
of his caſe: but that method was not purſued by the reſt, 
who began with the ſettlement. And the latter method 
ſeems to me the moſt natural one, the ſettlement not 
only being firſt in time, but the fum given by that being 
the original portion, the will referring to the ſettlement 
and the ſum given by the will being expreſsly called an 
Two points have been made by the counſel, and I 
think very properly ; 
iſt, Whether it were the intent of Sir T. Aan that 
the daughters ſhould not have their portions until they 
with ſuch conſent as he has preſcribed, or whe- 
ther it were his intent that they ſhould be entitled to 


them barely on their marriage though without ſuch 
conſent. 


2dly, Whether, taking his intent to be that ſuch con- 
ſent ſhould be neceffary, ſuch intent can take place ac- 
cording to the rules of law and equity. And theſe two 
are (I think) the only material queſtions both on the 
ſettlement and the will. I ſhall conſider the firſt queſ- 
tion at the fame time both on the ſettlement and the 
will, the intent of Sir T. Afon being (in my opinion) 
manifeſtly the ſame in both. But on the ſecond queſ- 
tion, I ſhall conſider the ſettlement and the will diſtinctly, 
the rules of equity being ſomething different in reſpect 
to real and perſonal eſtates, 


As 


Henvey 
againſt 
A$STOM. 
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1738. As to the firſt queſtion, concerning the intent of 
\—— Sir T. Afton, though even that has been much contro- 
Hzavzr verted, I cannot help ſaying, as was faid by a very great 
Are man who once preſided in this court, that if this queſ- 
ren, tion were propounded to the beſt natural underſtanding 
unprejudiced by the learning of the law, the only doubt 
would be how this could come to be a queſtion at all. 
For unleſs we lay aſide the natural fignification of the 
words, and make them to ſignify quite otherwiſe than 
they naturally and commonly import, the intent of Sir 
. 12 * the ſettlement and will is, I think, ex- 
preſſed as plainly as poſſible. In the ſettlement he di- 
rects that 20001. a- piece ſhall be raiſed and paid to each 
of his daughters when and as ſoon as = ſhall be married 
with the conſent of Dame Catherine Aſton living, and 
in another place at their reſpective days of marriage with 
ſuch conſent as aforeſaid ; and leſt theſe words ſhould not 
be certain enough, he expreſsly directs that if they die 
before they are married with ſuch conſent the ſums intended 
fer their portions nat be raiſed; and until their mar- 
riage with ſuch conſent he gives them annuities for 
their maintenance. 'Then it was faid that the words 
« with ſuch conſent &c.” ſhould be rejected: but no 
words, if ſenſible, ht to be rejected. If I had been 
to adviſe Sir T. - w to expreſs his intent, unap- 
prized of the diſtinction concerning diſpoſitions over 
which is laid down in ſo many of the Equity caſes, I 
ſhould not have been able to furniſh him with better 
expreſſions for this purpoſe. But he ſeems likewiſe to 
have been aware of this diſtinction, and therefore in 
caſe of his daughters marrying without ſuch confent, he 
has given the portions over in as plain words as poſſible ; 
« if any of the daughters ſhall depart this life before 
{he or they ſhall be married with ſuch conſent as afore- 
faid, then the ſum or ſums intended for the portion or 
1232 of him or them ſo dying ſhall ceaſe, and the 
ſaid premiſes be exonerated therefrom &c.“ 
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The only objection made to this is that he does not 
we them over on their . ng without conſent, 
t in caſe they die befere ſuch marriage with eonſent. 
But theſe words were plainly put in to import tha: though 
the daughters married firſt without conſent, if their 
hutbands died and they married a ſecord or a third time 
with ſuch conſent, hey would then be entitled ta 
their 
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their fortunes (a). And this ſhews plainly (what I have 


3g 
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before obſerved) that the queſtion of a forfeiture is at 
quite out of the caſe. | think therefore that no- Hazver 


thing can be more plain than that Sir 7. Alton intended 
that his daughters thould not have the 2000). provided by 
the ſettlement, unleſs they married with the conſent of 


Lady Afton. 


And his intent likewiſe feems to me be equally plain 
as to the portions given by the will ; for, to ſuppoſe that 
when he ſays that they ſhall ** be paid at the ſame times, 
and ſubject to the ſame conditions proviſoes and limitations 
as their original portions are ſubje& to, he intended that 

| ſhould be paid at different times and be ſubject to dif- 

ferent conditions proviſoes and limitations, is abſurd and 
contrary to common ſenſe. But, as if he foreſaw this 
plain indiſputable point might come hereafter to be diſ- 
puted, to remove all poſſibility of doubt he ſubjoined theſe 
words and in caſe any of my daughters happen to die 
before their original portions become payable, then my 
will is that the faid 2000. ſhall not be paid to the exe- 
cutors or adminiſtrators of ſuch of them fo dying :”* after 
this, it would be treſpaiſing too much upon your Lord- 
ſhip's patience and the common ſenſe of all who hear 
me to fay any more on this head, 

I ſhall therefore take it for granted that the intent of 
Sir T. Afton was that neither of the portions ſhould be paid 
to any of his daughters until they married with the con- 
ſent of Lady A/ton, if living. And if that were his plain 
intent, why ſhould not his intent take place? Nothing I 
think can hinder it, unleſs it be inconſiſtent with the rules 
of law or equity, which is the next thing to be conſidered, 
and which is (I think) the only queſtion that can admit of 
the leaſt doubt. 


And as to this, I ſhall conſider the ſettlement and will 
diſtinctly. 


(a) And upon this ground has the caſe of Randal! v Payne, 1 Bre 
Chan. Caf. 55, been ſince determined. Thos: the aims ae amok. ts 
each of two deviſces, provided they married into the families of Goſling or 
Rivington, otherwiſe the money was given over to the plaintiff ; on the 
two deviſces marrying into different families, the plaintiff filed his bill 
claiming the 8000., as forfeited to him: but the bill was diſmiſſed, the 
Lord Chancellor taying that the contingency of the deviſees marrying into 
the two familics named ſuſpended the veſting of the 80004. during the 
ves of the two devilets. 
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iſt, As to the ſettlement. Where the intent of the 


== party is plain and clear, as it is in the preſent caſe, | think 


Hunvar 


AvTox. 


that the rule of law or equity by which fuch intent is to 
be fruſtrated ought to be very plain too, otherwile the in- 
tent ought to prevail. For, as was ſaid by Lord Ch. J. 
Treby in the caſe of Bertie v. Lord Falkland, ** men's 
deeds and wills by which they ſettle their eſtates are the 
laws th.t private men are allowed to make, and they are 
not to be altered by the King in his courts of law or con- 
ſciences, but we muſt take it as we find it”? (a) ; and Lord 
Nottingham ſaid in the caſe of Parker v. Parker (5) that in 
this caſe every man is his own chancellor. But the rules 
of law and equity are fo far from being contradictory to 
Sir T. Allan's intent that in reſpe& to the ſettlement all 
the caſes are in favor of this conſtruction, and I do not 
know one to the contrary ; I mean, conſidering the por- 
tions given by the ſettlement by the rules which are laid 
down concerning lands, as it is a charge on the real 
eſtate, and I think it cannot be conſidered otherwiſe. 


The gentlemen who argued for the plaintiffs were fo 
conſcious that all the caſes were againſt them if this were 
to be conſidered in this light, that they infiſted that this 
was to be conſidered as a mere perſonal thing, and conſe. 
quently to be governed either by the rules of the civil 
law, or at leaſt by the rules of equity in reſpect to the 
diſpoſition of perſonal things And their arguments were 
priacipally theſe, that this being a ſum of money, though 
charged upon lands, muſt be conſidered as money ; that it 
would go to the executors of the daughters and not to their 
heirs , and that even lands when deviſed to be fold and 
turned into money are always conſideted as money in a 
court of equity. But there is a great tallacy in this way of 
reaſoning ; it muſt, to be ſure, be conſidered as money in 
reſpect to the intereſt of the daughters therein, and con- 
ſequentſy will go to their executors and not to their heirs ; 
aud this is the caſe of every ſum of money that is charged 
upon lands: but in reſpect to the lands on which it is 
charged and the heir who will be affected thereby, it muſt 
be contidered on a different foot and be determined by a 
«'iFerent rule than a portion given out of a perſonal eſtate. 
And the difference has always been if portions be given out 
of p-rional eftates to be paid at ſuch a time certain and the 
par: y dig before the time, the portions {hall be raiſed for the 


(2) Fern. 337, (5) 2 Fm. 58. 
benefit 
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benefit of his repreſentatives : but if they are to be raiſed 1738 
out of the real eſtate and ſo make a charge on the inhe= wg 
ritance of the heir, if the party die before the day of pay- Han 


ment, it ſhall ſink into the inheritance for the benefit of 


the heir, So is the caſe of Tournay v. Tournay (a), Pau- 
lett v. Paꝛulett (b), and many othei caſes (c). 


As this ſum of 2009/1. therefore muſt be conſidered as a 
charge on a real eſtate and be determined by the rules con- 
cerning theſe fort of charges, all the caſes are in favor of 
this conſtruction ; for the marrying with conſent muſt be 
taken to be either a condition precedent or the limitation 
of the cime of payment. If a condition precedent, the 
caſe of Bertie and Falkland (d) is an expreſs authority that 
the Court cannot relieve againſt a condition precedent ; 
nay in the caſe of Fry v. Porter (e), in reſpect to a con- 
dition annexed to lands the Court were clearly of opi- 
nion that they could not relieve againſt a condition ſub- 
ſequent in a eaſe where no compenſation could be made. 
If it be conſidered as the limitation of the time when the 
fortunes were to be paid (as it moſt properly ſeems to me 
to be) the caſes of 7ournay v. Tournay and Pawlett v. 
Pawlett which I have mentioned betore and many ether 
caſes are determinations in point that the portions ſhall 
never be raiſed when the party dies before the time of pays 
ment is come. 


This would have been ſo even if Sir T. Afton had not 
expreſsly declared that it ſhould not be raiſed before : but 
it certainly ſtrengthens the caſe that he himſelf has ex- 
preſsly declared the fame. And taking it as a limitation of 
the time of payment, even the civil law (as my Brother 
Camyns has taken notice, and as I ſhall obſerve mere at 
large on the other part of the caſe,) has determined that 
ſuch gitts do not veſt until the time of payment is come. 


The only caſes cited to the contrary ſtand upon particu- 
lar reaſons, and are plainly diſtinguiſhable from this. 

The caſe of Fleming v. Halagrave i depends on the 
particular woruing of the condition jn cafe the did not 


_ (a) Pre. Chan. 290. 
2 
c) See ube of v. Talbet, 2 P. Wm. 610 &c, 
cafes referred to in Cox's edition, page 612, n. ne to "which A. 
— * v. Lamas, 3 Fe · jun. 135. 
1 Eq. Abr. 110- pl. no» and 2 Y 
ſe} 1 1 . 
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a and on this the Court principally relied, as it is ſaid in the 
Hnuzver caſe of Creagh v. Wilſon (a) : beſides the opinion of the 
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marry contrary to the liking of Sir E. Waldgrave ;" 


Court, as it is reported, is ſcarcely reconcileable with the 
caſe itſelf ; for it is ſaid they were of opinion that it was 
not in the power of Sir E. Waldgrave to diſpoſe of the 
leaſe otherwiſe than for the benefit ot the teme ſole &c, 
which is directly contrary to the power in the deed as 
there ſtated. 

The caſe of Ventris v. Glide (5), as ſtated by the Maſ- 
ter of the Rolls out of the Regiſter, is a caſe that depends 
on particular circumſtances not applicable to the preſent 
caſe ; for there that was done which the Cuurt thought 
was tantamount to a conſent ; otherwiſe there could never 
have been a decree for the portions according to the rule 
admitted in all the caſes, for there was a plain deviſe 
over. 

In the caſe of Saliſbury v. Bennett (c) the truſtees con- 
ſented, and the Court were of opinion that the father 
himſelf had diſpented with the other part of the condi : 
tion of marrying before ſixteen. 

The caſe of King v. Withers, as ſtated in the Abridg+ 
ment of Equity Caſes 112. is a caſe in point for the 
ants in this reſpect, that Lord Harcourt: declared that ir 
being a portion to be raiſed out of lands muſt be confider- 
ed as lands, But it is true that notwithſtanding this, and 
though in that caſe there was a deviſe over, he declared 
that the portion ſhould be raiſed. He therefore muſt have 
done fo upon ſome particular reaſon; and the reaſon was 
plainly this, becauſe the portion was made payable at the 
age of twenty-one or marriage, which ſhould firſt hap- 
pen, and the daughter was twenty-one before ſhe mar- 
ried without conſent ; ſo the portion was abſolutely veſted 
in her before her marriage (4), and could not be de- 
veſted by a ſubſequent at. The caſe of Needham v. 

'ernon (e] is a cafe very particularly circumſtanced ; and 


(a) 2 Fern. 573. 

{5) Cited in 2 Fern- 3473 

ſe 2 Fern 223 Shin. 285. 

(4) According to the report of this caſe in Gilb. E. Caf. 27. The 
Lord Keeper faid, « The plaintiff muſt have her whole portion; for the 
teſtator has appointed two times, marriage or twenty=onc, to entitle her to 
it; ond bere ſbc bas attiined ber age of tw _—— wes ber a 
riyb; to it. Indeed, if ſhe had married > that age, ſhe muſt hav: kad 
her mother's conſent, otherwiſe ſhe was to loſe g. Upon the ſame 
principle Lord Cum en decided in the caſe of Knapp v. Noyes, Amble 662 


( Kep. in Chan. 02. 
Lord 
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Nottingham went upon this ground, that the portions 
— os vs (a) in the daughters before the marriage 
the particular words of the ſettlement ; for in that c 
there was not ſo much as a marriage, but the daughters 
declared they would not marry, which is quite di erent 
from the preſent caſe : but even there he did not think 

r to decree them their portions without making them 


give ſecurity not to marry without 


The caſes, which were cited to ſhew that courts of 
equity will in ſome caſes diſpenſe with the performance of 
conditions, as for the payment of money and ſuch othet 
things, where an adequate compenſation can be made, do 
not extend to theſe ſort of conditions where no ſuch com- 
ion can be made, as was by the Court in the 
caſes of Fry v. Porter and Bertie v. Lord Falkland. 


I am therefore of opinion that the plain intent of Sir 7: 
Afton in reſpe to the 2000/. given by the ſettlement is 
not contrary to the rules of law and equity, but agree- 
able to rules. 


The caſe on the will is ſomething more doubtful, but 
when thoroughly conſidered it will, I think, appear to 
be the ſame. In order to diſtinguiſh it ſome of the coun- 
ſel for the plaintiffs took this method, and it was cer- 
tainly the beſt they could take; they ſaid that the will 
being relative to the ſettlement, it muſt be conſidered as if 
there were the ſame words in the will as the ſettlement, 
and then it would be either a void condition or a condi- 
tion only in terrorem. That this is the caſe, if it is to 
be conſidered in this light, I do by no means admit. But 
for argument's fake, 1 will ſuppoſe there were the ſame 
words in the will as the ſettlement ; and then it is argued 
that by the civil law, which muſt be the rule in reſpeR 
to deviſes out of perſonal eſtates, the condition is abſolutely 
void, and by the rules of equity muſt be conſidered as in- 
ſerted only in terrorem. 


iſt, As to the civil law : I do not know that it is of 
any authority in this kingdom (and I hope it never will) 
any tarther than as it is agreeable to reaſon and to our 


(a) Lord Ch. Thurlow ſeems to have proceeded on the ſame in 
ones v. The Earl of Suffolk, 1 Bre. Ch» Ca,. 129. — 
conſtituticn, 


/ 


— 
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conſtitution, and has been received as our law. But it 
was admitted by all the Doctors that they could cite no 
caſe where it has been determined in our Eccleſiaſtical 
Courts that theſe conditions are void ; ani the determin- 
ation in this Court is expreſsly otherwiſe, for if the con- 
dition be void it could not be made good by a deviſe over. 


2dly, Beſides, it is not plain to me that the civil law 
held theſe conditions to be void. That law is that gene- 
ral reſtraints of marriage are void ; and with this | would 
ee, though our law is otherwiſe, for the deviſe of an 
eſtate durante viduitate is certainly good. But that theſe 
conditions of marrying without conſent are equally void 
depends only on the opinion of the commentators ; and 
the reaſons that they give for it ſeem to be abſurd. The 
commentators, who were cited, put the caſe, it a legacy 
be given to a perſon fi arbitratu Titii nupſerit, and ſay it 
is the fame as a general prohibition. For quid fi Titius 
non conſenſerit ? Why then, to be ſure, it is the faine. 
But put the other alternative, quid fi Titius conſenſerit? 
(which may as well be ſuppoſed) and then there is end 
of the argument. Swinburn and others admit that if a 
legacy be given to a perſon in caſe the does not marry 
a particular perſon &c, this is good; and yet I might as 
well argue that that is a general prohibition ; for what, 
if no one elſe will have — which is the ſame as quid 
$ Titius non conſenſerit? This ſhews the weakneſs of 
thoſe ſort of reaſons. Swinburn (and fo likewiſe did the 
counſel for the plaintiifs) relies very much on the great 
inconvenience that it would be to the public and the 
commonwealth it theſe reſtrictions were to be laid on 
marriage. Whether or no more inconveniences do not 
ariſe from 1mprovident matriages than from theſe reſtric- 
tions it may be very difficult to ſay. But Swinburn has 
put a caſe himſelf that makes all his reaſons of this ſort 
ridiculous. He ſays if there be a deviſe over to ſome 
poor ſcholars at Oxford, ſuch a condition is held to be 
good; ſo that providing for a few poor ſcholars quite 
overbalances all the inconveniences that may ariſe to the 
commonwealth, 


But even the civil law I thiak, if it be taken into the 
caſe, ſeems to agree with the intent of the teſtator. The 


rule of the civil law (mentioned by my Brother Comyns 
as 
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as from Swinhurn) is, that where a ſum is made payable 4738. 


at à certain day, which muſt come one time or another, 

dies legati cedit ſed non venit, that is the legacy is veſted Hzavar 
but the time of payment is not come: but where it is a= 
payable upon a N there they ſay dies legati , 
nec cedit nec venit ; if the party die before it hap- 

pens, there is an end of ſuch legacy. This diſtinction 
was taken notice of by Lord Talbot and relied on in a 
caſe determined by him ; and I have been informed your 
Lordſhip has r of, the ſame opinion; and 
that I think is plainly the preſent caſe. 

It has been ſaid * the civil law makes no diſtine- 
tion between conditions precedent and A „ I will 
not diſpute about words, but it is plain in e that they 
have ſuch a diſtinction; for it has been agreed that the 
legacy in this caſe will not become payable until afier 
marriage, ſo marriage is in effect a condition 


rally I am at a loſs to gueſs. So that the civil law 


to agree with our law in this, and fo far I am for 
receiving it and no farther. 


As to the rules of this court; there is no eaſe of a 
limitation of time as the preſent caſe. The caſes are fo 
obſcure and inconfiſtent that I am almoſt unwilling to 
mention -any of them. But it is a rule generally received 
here that theſe ſort of deviſes are only in terrorem unleſs 
there beadeviſe over (a) The caſe of Creaghv. Hilſon ſeems 
to be the only caſe where this rule is departed from ; and 
there the condition was holden good, though there was no 
deviſe over. But I would endeavour to make this rule 
a reaſonable and intelligible rule if poſſible ; and I think 
it can be made fo in no other way than by conſidering a 


(a) Ruled in Rai v. Martin, 3 Ath. 330, and 1 Wilf. 130, and in 
Wheeler v. Bingham, 1 Wilſ- 135 and 3 At. 364, where 1 p:rſenal legacy. 
was given on condition of marrying with conſent, and was not given 
over, that the condition was merely in terrorem. 

deviſe 


g6 
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1733. deviſe over as an evidence of the intent of the teſtator &, 


wx without determining that this intent cannot be expreſſed 


Hzavnzy 
2 
Ate. N. 


in any other way. When therefore it is ſaid that the 
devi'e is only in terrorem, it is laid down not as a rule of 
equity tha: theſe deviſes can be only in terrorem, but that 
if there be no deviſe over it ſhall be taken that the teſta- 
tor intended it to be only in terrorem, and ſo is only an 
evidence of his intention : but where he expreſſes his in- 
tent to be otherwiſe, it would be abſurd to ſay that he 
intended it to be in terrorem. Suppole there ſhould be 
no deviſe over, but the teſtator thould declare exprefsly 
that he did not intend it to be in terrorem only, or 
ſhould make uſe of other declarations of his intention as 
ſtrong or ſtronger than a deviſe over, ſhall a court of 
equity ſay notwithſtanding that it ſhall be only in terro- 
rem : this would be to make men's wills, and not to carry 
them into execution. The caſe indeed of Haywood v. 
Pagett, determined by the preſent Maſter of the Rolls in 
Nov. 1733, ſeems to contradict this; for he is determined 
that even a deviſe over will not alter the caſe if it be to 
a reſiduary legatee. But this is a ſingle caſe ; and though 
I have the greateſt regard for his authority as he is a very 
maſter of equity, as I cannot ſee the reaſon for 
this diſtintion, I own that this caſe is to me of no 
weight; and it is directly contrary to the caſe of Amos v. 
Horner, Eg. Caf. Abr. 112. Mich. 1699. That was a 
bequeſt of 100. to a daughter if ſhe married with con- 
ſent, if not gol; and a deviſe over of the reſidue of his 
eſtate ; and it was holden that the daughter who married 
without conſent ſhall have but g It was ſaid that this 
decree was not to be found on a ſearch in the Regiſter's 
Book : I have examined into this, and find that on the 
firſt hearing of this cauſe there were not proper parties : 
but it appears from the Regiſter's Minute Book M. 1699 
that the cauſe came on again and that a decree was made, 
though no decree was ever drawn up; the reaſon of which 
might have been, becauſe it was againſt the plaintiff ; 
if it had been for him, he would certainly have drawn 
it up. Upon this I inquired of the author of the book, 
who told me that he had this caſe from a perſon of very 
good credit, who told him that he had it from a perſon 
of indiſputable {kill and veracity who took it himſelf in 
the Court of Chancery ; fo 1 think that this authority 
ſeems to be pretty well eſtabliſhed. 
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I have hitherto argued on a ſuppoſition that the very 1738. 
words of the — were inſerted in the will; and if 
they were, then I think there mult be a limitation over to — 4 
the keirs of Sir T. Alien, and that would put an end to ff. 2. 
the queſtion. But I think this is not the proper way of 
conſidering the caſe; for when the teſtator has given it 
en the ſame conditions Sc, ſuch words muſt be inſerted as 
will ſignify the ſame in a will as the others do in a ſettle- 
ment, and not ſuch as will have a different conſtruction 
though the ſame words. As for example; ſuppoſe a man 
ſhould by will give his eſtate in D. to A. and his heirs male, 
and ſhould direct that his truſtees ſhould convey his eſtate 
in $. to the ſame uſes, muſt the conveyance be drawn in 
the ſame words as the will ? Certainly not, becauſe then 
the uſes would be different: but the conveyance muſt be 
to A. and the heirs male of his (a). And if words are 
to be inſerted in this will, they muſt certainly be ſuch 
words as would make the portions payable at the ſame time 
and ſubject to the fame conditions & as the portions given 
by the will; and if fo, there is an end of the queſtion. 

Beſides there are words in this will, which I juſt hinted 
at before, which I think take away all doubt, and make 
this caſe quite different from any that has happened before. 
For he tays expreſsly that “ if any of his daughters ſhould 
happen to die before her or th-ir original portions become 
payable, then the ſaid 2000. ſhould not be paid to the ex- 
ecutors &c of ſuch of them fo dying.” If therefore one 
of theſe daughters were dead, it is plain that her execu- 
tors could not recover the portion: and why not? Becauſe 
the teſtator declared it ſhould not veſt before ſuch marriage 
for if it did, it would go to the executors, and yet if it be 
determined that the plaintiffs are entitled, it muſt be upon 
this ſuppoſition that ir did veſt before. Suppoſe a daugh- 
ter and the executors of another daughter were to join in 
2 bill of this ſort, the executors could not recover by the - 
expreſs words of the teſtator; and if the daughter ſhould 
have a decree notwithſtanding, it would be the moſt ins 
conſiſtent decree that eyer was made. 


Much has been ſaid to ſhew that courts of equity in caſes of 
tc fortunes of children, who are conſidered as creditors, will 


(2 Vid, 1 P. Wax, 196; T43; 291 : 623» 
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1738. difpenſe with circumſtances and ſupply defect. ve proviſions. 
— But this, I think, is not applicable to the preſent caſe ; for ; 
H «vty the Court will alſiſt children where the intent of the fa. 
|. 4 ther is plain but the deed or will which gives them the | 
iſion is defectively or [mppoperly drawn : but I do not 
that this Court will in any caſe go beyond the intent ( 
of the father and ſay that a child ſhall have a portion where \ 
the father has declared that he ſhall not, or upon other ' 
conditions than the father has given it to him. Lord 
Ch J. Kelyng was of another opinion in the caſe of Fry v. 
Porter; for he ſaid that it is fit to keep theſe bonds which w 
rents impoſe on upon their children ſtrict, and Lord 4 
| faid, „ am glad now that we are delivered from a ag 
common error, and that men may make fuch proviſions as 45 
will bind their children (a). . dr 
There may perhaps be great hardſhips in the preſent caſe, - 
and I am heartily forry that there are; but the hardſhips 2 
of a particular caſe are no foundation for a determination 
either in a court of law or equity. I ſhould be glad indeed 
if I could find out a reaſonable and a legal diſtinction to T 
aſſiſt in a hard caſe, but I can find none in the preſent caſe 
to diſtinguiſh between the fertlement and will, except one 
which I but juſt ſubmit to your Lordſhip ; but I own it 
was not relied on in any of the cafes though it occurs in - 
many of them. The diſtinction is that in the caſe of the 
will Lady Affon, who is to conſent or difſent, is the re- 


fiduary legatee and conſequently the perſon to take advan- nl 
tage of her on diſſent; and whether in fuch a caſe it 10 
may not be reaſonable for a court of equity to inquire whe- D. 
ther ſuch diſſeut were reaſonable (5) or not, I ſubmit; as 

I believe the Court would have done fo in cafe the daugh- w] 
ters had brought a bill before marriage to oblige Lady Alan clo 
to conſent. There is a rule in the civil law, which was gre 


cited by Dr. Strachan from Gothofred's Comment on the Bet 
Digeſt, which icems to favor this opinion; for it is ſaid 
that a legacy cannot be made to depend on the conſent of 
the heir, becauſe it cannot be ſuppoſed that he will con» 
ſent. If your Lordſhip thinks that there is nothing in 
this ditiniiien, 1 am then dembly of opinion for the ane- 


(a) 1 Mad. zt ;. 

(6) Lerd Mun feld ſeems to have entertained the fame opinion in * aan 
Denni, 4 Burr 2056, 7, where he faid, One of the 3 — is — Ahn cla 
one of the deviſe. s over; therefore a cauſe of objeciien ought to be 
ſhewn. See allo MH , v. Mcfyrett, 2 Verne 881. r 

Pu 


ſons 


. 
* 
— 
e 
pt 
It 
re 
er 
d 
. 
h 
d 

a 
13 


7 SSA NS KSS 


7 7 KFS 7 8 7 r 


8 * 


TRINITY TERM, 11 & 12 Geo. II. Chen. 99 


ſons which I have already offered that the plaintiffs are not 1738. 
at preſent entitled to their portions either by the ſettlement 
or the will. 9 4 

I am glad I am fo fortunate as to agree with my Brother . 
Comynt for whoſe judgment I have a great reſpect, but I am 


ſure we ſhall both of us readily ſubmit our opinions to 
your Lordſhip's much better judgment (a)“. 


(a) In Mercer v. Hall, 4 Bro. Ch. C 3:6. a general conſent to marry 
whom the deviſer pleaſed was holden tufficicrt. in Daly v. Clinrickarde, 
4 Bere. wgs, reported in 2 A 261. by the name of Daly v. geri. 
4 cerd tional conſent was ſufficient. In Crourmelin vw Crommetin, 3 Fez. jun. 
2:7, the condition was holden not to extend to a ſ. cond ge, the 
daughter having married between the date of the will and the. tather's 
d-ath, and being 2 widow at the time of his death. ind in Lord Strange v. 
Smith, Anil. 63. it was ruled that the truſtee, having once confentedys 
could not after yards withdraw his conſent. -Sce the calc of Satt v. D . 
2 Bre. Ch. Cf. 431. - Ha 


Tromas CocKERILL againſ® MATTHEW ARM- 1 0. 2 
STRONG and Six Others 


Taz opinion of the Court was thus delivered by 
Millet, Lord Chief Juſtice. « Treſpaſs for taking lead- 


is not a good 
ing away and impounding a gelding of the plaintiff's and der 
ior keeping him in pound for the ſpace of four days &c ; puts ſevera] 


| matters in 
Damage 3e!/. — 


The defendants all pleaded a ſpecial plea, that the place here re- 


where the gelding was taken at the time when &c was 2 plied 4 
plea (to 


cloſe called Weapneſs containing loo acres of paſture 
ground ; of which faid 1000 acres the bailiffs and bur- 2 


geſles of the borough of Scarboraugh were at the time tie) that A. 
when &c feiſed in their demeſne as of fee, and becauſe the Ga + 


ſaid gelding in the declaration mentioned at the time when locus in quo, 
Kc. was iu the faid 1000 acres ſeeding upon and eating fad thatde- 
the graſs there growing, and doing damage there, the hi — 
laid {atthew &c as ſervants of the bailiffs and burgeſſes took the 
ol the laid borough and by their command took the ſaid berte g- 
mage fea- 
£ : | tant. — Nor 
can it be replied where defendant either in his own right, or as ſervant to another, 


claims an intereſt in the land or way &c. 

— Nor where the plaintiff in his declaration makes a title to thing and the defen» 
dant pleads another thing axainit it or in deſtruction of the cauſe of action; there the 
Funk muſt reply ſpecially, Com. Rep. 583. and 7 Mod. 247. & vo. edit. 5. C. | 


H 2 gelling 


TRINITY TERM, 11 & 12 Gro. II. C. P. 


1738. gelding ſo feeding and doing damage there, and impounded 
[the faid gelding in the common and open 
coc A borough aforeſaid, and detained him there for the time men- 
% tioned in the 
roc. Which is the {ame treſpaſs &c. 


pound at Scar. 


declaration, as it was lawful for them to do; 


The plaintiff replies that the defendants took away and 
impounded the faid gelding of their own wrong without 
any ſuch cauſe &c. 


The defendants demur ; and for cauſe of demurrer ſhew 
that the plaintiff in his replication hath traverſed the ſaid 
ſeveral matters contained in the plea, whereas he ſhould 
have traverſed one ſingle matter, whereon a proper iſſue 
might have been joined; and that the ſaid replication is 
uncertain &c. The plaintiff joins in demurrer. 


The fingle queſtion is (a) whether de ivjuria ſua propria 
abſque tali cauſa be a good replication 3 and we are all of 
opinion that it is not a good replication, for two reaſons, 
both expreſsly laid down in Cregate's cafe, 8 Co. 66. 


The firſt of them is the reaſon aſſigned as the cauſe of 
the demurrer, becauſe it puts ſeveral thi-:gs in iſſue where- 
as the iſſue ought to be plain and ſingle. For upon this 
iſſue the defendants mult prove that the bailiffs were ſeiſed 
in fee (or at leaſt that they were pofſeſſed 3) that the de- 
fendants acted by their command (5) that the gelding at 
the time when he was taken was in a cloſe called Weapneſs ; 
and that he was depaſturing the graſs and doing damage 
there (c). * 


(a) This caſe was twice argued, the firſt ne in E rfter 1738 by Fre 
King Scrit for the defendants and eit ><rjt. for the plainift ; and 
again on the 1 1th of J he 1738 by Wine 5echt for the former, and Burnet 
Ser j*. for the latter. 

e diſtinctiom is betwecn treſpa s clauſum fregit and an action of 
treſpaſs for raking cattle or replevin: in the firſt caſe, if the d-fencaet 
juſtify entering by command or as bailiff to in whom he iavs title, the 
pla.utiff cann t traverte the command in his replicati n: but in the two 
other cles if tne detendunt juitiſy ta«ing the cattle as bailiff to A. in 
whom he ſt.rtes the title to be there the command is traverſ.ble. Lev 
—  F Ke. K. p. 46 ; Ful er V. Trinuell, 2 Lon 2155 and Trevi 
lian v. Pyne, Salk, 1c“. - 

(e) ut though the plaintiff can only put one fingle print in iſſue, it u 
not neccflary that that point thould conlitt of a , fact ; tor in Robinſos v. 
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The other rule which is laid down by Lord Coke is that 1738. 
when the defendant in his own right or as fervant to au- 
other, claiming any intereſt in the land or any way or paſ- Cock: 41th 


ſage therein or rent iſſuing thereour, juſtifies the treſpaſs, de 


againſt 


AR Me 


injuria ſua propria abſque tali cauſa is not a good replication r 


(a): and Crogate's caſe is exactly parallel to this, only the 

reſent is a little ſtronger. There the action was only for 
chaſing the plaintiff it cattle, which does not ſo much as im- 
ply any claim of right in the defendant z but here it is for 
taking away and impounding, which ſeems to imply a claim 
of right. And the plea is almoſt the ſame as this; for the 
defendant juſtifies as ſervant to one who claims a right in 
the place where, only it is not faid there that the cattle were 
damage feaſant. So that in that reſpect likewiſe the preſent 
caſe 15 ſtronger than that. And yet though the caſe in 
Cate is not ſo ſtrong as the preſent in theſe two reſpects, de 
injuria ſua propria abſque tali cauſa was holden on a de- 
murrer by the whole Court after a ſolemn argument not to 
be a good replication. 


I do not at all rely on the caſe in Cys. Fac. 599, becauſe 
abſque tali cauſa is there omitted. But the caſe ot Taylor v. 
Markham, Cro. Fac. 224, and Yelv. 157 (6), though cited 
for the plaintiff in this caſe, makes I think rather againſt 
him. The caſe itſelf is plainly diſtinguiſhable from this; 
for the action is an action of affault and battery, where the 
title of the land can never poſſibly come to be material. 
But it is expreſsly there laid down that where the plaintiff 
in his declaration makes a title to any thing and the de- 
fendant pleads another thing againſt it or in deſtruction of 


(4) It has been ſince determined, in Jener v. Kitchin, Be U Pull. 
Rep C. B. 76., that a plea de injurii tua propria abſque tali cauſà to a 
c gnizance for rent in arreur is bad. —5See ailo the obſervatio s of the Lord 
Chief Juitice Eyre on thi: caſe, as it is reported in J. V. P. y3. 

(% t Brownl. 215 8. C. | : 


8 


— 


Raley. t Burr. 316. where to treſpaſs the defendant juſtified under a right 
of coinmon, the plaint ff in his replication traverſed ** that the cattic were 
the defendant's on catrle, and that they ..cre l vant and couchant upon 
the premiſes, and commonable cattle, * the replication was on a ſpecial 
demurrer (affigning for a cau'e that it was muititarious) holden to he good. 
e, accordiug to the tirit refulution in Cregate's Calc, on a juirification 
by force of any procceding in the admiral court, hundred or county or 
ay other which is not a court of rec rd, t.ere de injuria tus propria 
Scucraliy is good, for all is mattcr of fact and all males but one cauſe.” 


the 


4 
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1938. the cauſe of action of the plaintiff, there the plaintiff muit 
tony reply ſpecially, and de injuri3 ſui propria abſque tali cauſz 
Coc«-«iii js not a good replication z which is exactly the preſent caſe. 

2 % And there is a caſe cited in Yelv. out 14 Hen. 4. 32. treſ- 


LSD 


87x0x6. Paſs for taking the plaintiff's ſervant 3 the defendant pleaded 


that the ſather of the perſon taken held of him by knight's 
ſervice and died ſciſed, the perſon taken being under age, 
and that he ſeized him as his ward ; the plaintiff replied de 
injuria ſva propria abſque tali cauſz, and held to be no 
good replication ; which caſe ſeems to be exactly parallel to 
the preſent. I do not rely at all on the cafe of Corper v. 
Monte and others (a), which was determined in this court 
as to this point in Hilary term 1737; becauſe that was 
an action for breaking and entering an houſe, which to be 
ſure is plainly diſtinguiſhable from the preſent caſe. The 
caſe in Cro. Elia. 812. of Whitnell v. Cock ſeems to be a 
caſe in point. Replevin for taking cattle ; the defendant, 
as bailiff to one Payne ſeiſed of the third part of the place 
where, juſtified taking them damage feaſant; the plaintiff 
pleaded that a ſtranger was ſeiſed of the other two parts, and 
that he put the cattle in by his licenſe, de injuria ſua propria 
&c by the defendant; and that held on a demurrer not to 
be good, but judgment for the plaintiff. 


It is ſaid indeed in the caſe of the Archbiſbop of Canter- 
bury v. Kemp, Cre. Eliz. 539, that where the defendant 
himſelf claims an intereſt in lands this is not a good repli- 
cation, but where he juſtifies by command of another 
claiming intereſt, there it is: but this ſeems to be a diſ- 
tinction without a difference, as the title to the land muſt 
equally come in queſtion, and is alike neceſſary to be 
1 in both caſes ; and it is directly cuntrary to Crogate'y 
caſe. 


Whether or no in the preſent caſe it was neceſſary for 
the defendant to ſet forth a title, or whether he might have 
relied only on a poſieſſion, (as this is not a quare clauſum 
fregit, but an action for taking a perſonal thing without 
chiming any right to the place) we need not determine, 


{though I think it was not neceſſary z) becauſe he having 


( Sup. Hil. 1737, page 5% 
inſiſted 
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inſiſted on a ſeiſin in fee, we think it is more than an in- 1738. 
ducement (a), and that it is neceflary to r it, or at leaſt 
2 poſſeſſion which is prima facie a proof „f à ſeiſin in fee, „A= 
and will be exactly the ſame thing iu retpect to the pr-ſent * 
point. And there is a plain difference between the preſent ra. 
caſe and the caſe of an action for an aſſſ ult aud battery z 
becauſe there if the party be poſſefled, even though tie 
plaintiff ſhould have a title to the houſe or place it will \ 
lignify nothing ? for his bare poſſeſſion will juſtify him even 1 

ing the right owner out of the houte ; whereas here if +- 
the plaintiff has a right to the place where &c for right of 4 
common &c, it may quite deſtroy the defendants' plea. 7 
And the preſent caſe is the ſtronger, as the defendants have Py 
ſpecially aſſigned this as a cauſe of demurrer. * 

Ss 


We are therefore all of opinion that judgment muſt be 
for the defendants (5). 


(a) But where a matter of record or title is only alleged as inducement 
to the plea, there a replication de injuria ſua propria generally 16 
Hole v. Gerrard, Latch 2:1; and Taylor v. Markbam, cited ſup 101. 

(6) Vid. Ball v. Wardell, Eaft. 1740, pg. ; 


MiLLISENT SHIPMAN againſ® A. THOMPSON. Trin. 17 & 
N , ig 12 G. 2. 
Monday, 


HIS came before the Court on a caſe reſerved at the rend. 
trial before Mr. Baron Forteſcue. . tar may re- 
cover in his 
— 
The plaintiff's late huſband by his will made the plain- u 
tiff and Dr. Morgan (fince 215 his executors. In his we in is 
life-time he had appointed the defendant his ſteward by \e-ume. 
letter of , who after the teſtator's death received of Ab., ne 
ſeveral tenants ſeveral ſums of due to the teſtator in defendant 
his life-time. The plaintiff brought this action in her own — 
name, not naming herſelf executrix, for the money ſo re- Alen the 
ceived. The defendant gave notice to ſet off ſeveral ſums detendant 
due from the teſtator to him, which the Judge would not . f. 
permut the defendant to ſet off. one Os him 
om the 


teitator. 
Bull. N. P. 180. Sir G. Cook, 151. Prad. Reg. 268. 7 Mod. 246. 8v0. edit, 8. C. 


The 


Txoxra0N 
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The queſtions reſerved were; iſt, Whether the plaintiff 


ſhould not have declared as executrix 5 
24ly, Whether the defendant ought not to have been per- 
mitted to ſet off the money due to him trom the teſtator. 


The Court, after argument, gave 
Judgment for the Plaintiff (a). 


fa) The reaſons given by the Comt of Common Pas do rot appear ig 
Lord Chief Juitic- # lis parers: ut the fame cafe was reterres to the 
niet, of Mr IL. Forteſiue bi) betore v hom the caute was tfied, aud whe: in 


the 4 fer term preceding after heart's, the cafe argue: by Mr. M. e 


for the deferdort and ir T ng tor the plaintiff gave the following 
ju. g ment u favor of fe Fl.intift. f : 

t is inne on tor the defrandont that thes money rec: ive by him is 
ve ed in the cxeciitoin in ute droit, that as e hath no riv. t of her own 
the ati:on mult f lou the right, 2rd t at therefore the ſheuld t ave brought 
the alien cxccutrix ard t in ber wn ight id the caſe of eee, 
cited in 6 V. ed. 4. was ce? Whe:t® 't is 2 if execute bring rover and 
Secure tha tc. pefſ- je enter: 7. S. 1! en eviGence it „reer that they 
were his 6» guods le fl be robluit aid pay © fits; ard it was iuſiſted 
that by « parity of teen v here the ex cut er brings an action it his own 
Name ac it app ars tat they were the gue $4 f ti tetrator, | aylit to 
be nc julie e tet: there is ho ubt but that the p a't riff in ©: 15 caſe 
is entiticd to all the efc&s c: the te nator in wv r droit, and all ex-cutors 
are: but if this were 1 univerſal rule tht therefore the cttion mult o low 
the rignt and be brought @+ executor, te cus could in no Cie bring 
an action in his ov n-me tor any geods or oli ts of the terrator, which 
in tome cafes it is certain that he may As wh-1- the teſt tor's goods are 
taken ut cf the poticiſ..u of the executor, he nay ting trover in his own 
name (2), becaule it is an mamediate tor: to him, though he is poſl-ſſed 
of theſe goods in anter droit. y (his alſo it appears that it is not a neceſ- 
fary cunicquence that, becauie it the action » brought in the plaintiſf's 
Name as ezecutor and the goods a; pear ti» be his 01.1, he muſt be nonſuit, 
therefore he muſt be nontuitce it e bring the action in hs own name 


" TN TON _ „ — 7 — 


t) it ſcems to i ave bern nt us aſual at tis imme t reter the caſe at 
Grit to the Judge who tricd the caule and afterwards to the Court if the 
parties were dati cd with bis opiantc, 

(2) 50 in au action of flun put .ronght oa foreign judgment reco- 
vered by the ex:cuti r. the plaintiff may wceclare in h. o r ght, an not 
as executor; Ci v. HH, H. 13 G. 3. 5. K. Deus! 4 n —50an 
executor may n. ata uf action in his own name avaintt a ſheriff for the 
eſcape of a priſon r who w.s in ext cution on a judgment obtained by him 
as executor 3 Ben fu. v. Walkr 2 Din & E 126. (contrary to 
Glover v. Xen, 1 Latte 893 Revnell v. arge e, Cre. Fac. 545; 
Brooke: v. (coke, 1 Show. 57, and Mate v. B. gs, | 1.d. Kaym. 35.,-*0 
where n executor pays money which he was rot obliged t» pay, and 
afterwards bring an action to re.over !t buck. he may declare in his own 
right; Aunt v. Stokes, 4 1. E. ©61.—\nd if an executer bring 
trover on a converſion in his own time, or Qflumpii tir n cy re- 
erived after the teſtat'r's death, aud fail, he i- liable to pay colts tbhugh 
he name himſelf executor; At vw Heard. Cre. Car. 249; Arnnnvmout 
3 Yortr 109; Hart v. Henna, Ap. temp. Harde 204; Cal ul zu ute v. 
Petric, 8 Darn. E. 234; and BGeullard v. Spencer, 7 D. & E. 55, in 
which laſt cale a contrary determination in Ceckere!d v. Kynaften, 4 D. U 
E. 277., was overruled, 
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— 
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and the goods apprar to be the teſtator's; for in that caſe it 15 manifeſt 
that ue cannet recover his own goods as czecutor, and fails in proving his 
cue of action which was to recover the guods as the gods ui the t. Nator. 

Ut the true diitincti n. | think, is this, that where the the tli ung ſued 
for i, aflcts in the hands of the executor or adminiitrator bet re the reco- 
vers, or where the cauſe of action arite+ in the executor 's own time and 
rever ddt arife to the teltator, there the ex cutor may bring the action 
(it et in his own name or as executor. And this is lat down as law in 
the colc of Venliat and his wite v Plombe, SI 2.7. but better ad more 
fu ly rep rted in 6 ed. yz, 181. hat was an adi en brought by the 
huſb and ane wite as <x-cutrit upon an indebit<rus aflumpſic tor money hed 
ard received by the detendaut tu their uſe as exccntrix : it 15 truc that the 
judemeut of the court was only that upon being nonſuit the plainti#, ought 
to pay Cots: bit the re ſon ot the judgment was becaute rey might 
hive brovght the action in their own name aud nut as x cutrix ; lor wheres 
ver au executor mey have the action id his own name h thatl pay cots, wad 
the cate of Zane; v Aae, $ J. 314. s cited there, and this dillerenc taken, 
that there were ſeveral counts by a plaintiff as an exccutor une whereof 
was an ii:hroul computaſtt and beirg rontuted he paid no coits, becauſe 
there Was 16 vw (24/7 of action, but a new action autertunng th wowt 
taufe, which is Rl a debt of the tarracror's. nud in the call ud Fe dirs Ve 
Flenie, as appears trom Salteld, this diſtinction of infimu. compute! c- 
t> ale taken; an it was faid that it the detendant received this mr ney bY 
tl. appontment of the plaintiff it was aſſets immediately, u without his 
cuntie!:t ye te bringing of the action is ſuch a content that up u juug- 
ment it hall be ailers immediately b fore execution, which oik-rwite it 
it would not be until after execution; and the reaton i- becaufc :t is reco- 
vered agzinſt a perſon who aucver was indebted to the telutor and the 
original debt was dif karged. 

lo apply this to tha preſent caſe; here is money receiv:d by the deſenlant 
ſinc tho t fares death, aud therefore it c ul not Le recerved o tus uſes 
ut the taustors, but mult be received to the uſe oi the ex-cur:r The 
ex-cutor has c utented by bringing th: action, an; the moncy is all. rs 
mme14t. ly upon the judgment. It is quite a new debt created trom the 
detriu a it to the executur fince the dezt i of the tettator, nd 4 new caule 
ot gction whic! was not ſubſiſting before. Ihe defendaut was never in- 
tech to the teſtator for this money, aud the orig nat d-brors, the tenants, 
are diſcllarged. No doubt hid the action been brought: aguin tet c tenants, 
it muit hiv. been brought againſt thein by the plamtiff as cxccutrix, be- 
Carle it was a debt as t' them ſubſiſtiug in the teſtator's lifetime aud no 
new caufe of action arifing to the executrix. 

Ic 15 laid that, as this caic of Jenin v. Plombe is ſtated in 6 Morn, 
Peorell ] ard Gau. J. coubred : but whatever they might h. ve douc on 
the fir-+ «rgument, it is pl in they were fatbticd atterwards; tor in 
F. 132 :t appears that tl. e judgme.t was given per totam <4 22:2, 

it .5 zd tat the def:nd.n” had an wutrority by letter of att) rney to 
re-erve the refaror's rents, that this authority did not deter nine watu the 
ttorcg's Gcath, awd t at therefore as the defendant r ceived i- by the 
aut ority of the teititor it 1+ money had and received to his wit, aud it 
Al nor be preſume! to have ben received by th conictut of the executor. 
Pur ting as this 15 a naked authority and no couples w.th any mc 
it 0914.4 not ſubii t after the teſta ar's death. In Cone c fe, 9 Kep. 70. 6. 
it was F ſo red that where a perſon 1125 authority as a, attorney te un 
act, de miſt do it in the nume of him who gave the author,; fc he 
i IDES the attorney to be in his place aud rc reſent his perion ; and or 
tat re ton h attorney cannet act in his own name, nor Go it as his own 
* bar wm then mc and s tte act of him who” gave the withority. n 
if das be fo, it is i ph to ſay that this defeadan” received this mou 7 
den x tor the teltarur or that e repirteuted his er on, in r gard 
thi: ihe d ator Was dead; it is tine ex catris 03.7 who repre.cnt> the 
Per. cn aÞ Hande in We place of the tellator 
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pe has been likened to the caſe of an aſſignee of a bankrupt, of who 
1738 it is ſaid that though the property of the bankrupt's or debts be 
— veſted in him, yet he muſt tue as aſſignee ; and no doubt he muſt for all 
DHIPMAN debts due to the bankrupt. But if goods be taken from the aflignee, or 
in moncy received from a debtor of the bankrupt after the aſſignment, | dv 

nor not know that it has been any where adjudged that an action brought in 
his name would be ill. But be that as it will, this is the cafe of an execu- 

trix and not of an e of a bankrupt, and it was (I think) plainly and 

clearly 1 7 in the caſe of Jenkins v Plombe that an executor in ſuch 


caſe may bring an actien in his own name; and | do not find that it was 
ever adjudged to the _— a 
With regard to the caſe of C5 v. Darly, Carth. £32., where it was 7 
holden that, where the plaintiff brought aſſumpſit for ſo much money had 
and received to his uſe as adminiſtrator, the promiſe was net ill laid: no for 
doubt it is fo, and fo allowed in Fenrtins v. Plombe that the plaintiff alte 
may bring the action either way; ſo that this caſe of Chapman v. Darby does 
not prove that the adminiſtrator may not bring the action in bis own name, del, 
but only that he may do it as adminiſtrator; and no doubt he may do it either wTl 
way. As to the caſe of Curry v. Stephenſon, Carth. 335, Holt Ch. J. tock the 
exception to the declaration it was not well, becauſe the money was 
received after the death of the inreſtate, and then it was received to the h 
ule of the plaintiff geverally, and not as adminiftratrix; and the point ſcil 
was that though it was received by the defendant aſter the inteſtate's death, to 2 
yet it was before adminiſtration granted; and this is the reaſon on which 
the book ſcems to go why it was diſallou ed. which is not the preſent caſe. fen 
As to the ſet off; we cannot conſider the convenience or the inconvc- ever 
nience on one fide or the cther, but muſt go according to tie act; for the "I 
ſtat. 2 Geo. . c. 22.7. 13.ſaysor /. il er party ſues or 115 ſued as executor or adm. * 
niſrateor where there are mutual debts between the teitator or inteſtate and en 
either party one debt may be ſet againſt the other; fo that it is confined by that 
the ſtatute expreſsly to caſes where the ſuit is as exetcutor or adminiſtrator, mn 
And therefore in the preſent caſe the ſuit not being as executor, | think it aui 
is not v ithit g the ſtatute, aud that the Cebts due from the teſtator to the on 
defendant cannot be fet off againſt this plaintiff in an action brought by her fenc 
in her own name and not as executor. And ſuppoling this to be fo, it was 
urged as one reaſon why the action here ought to have been brought by the mer 
laintiff as exc cutrix : but this ſtatute will not alter the law as to that point the 
rom what it was before; and it the ſtatute has not remedicd all the in- {hou 
ronveniences, we muſt take it as it is and cannot (I think) cxtend it ' 
farther. defe 
do the poſtea muſt be delivered to the piaintiff, and ſhe muſt have her cout 
judgment. — MS, Mr. Juſtice # (then Vr. Baron) Forteſcue. der! 
To the above Mr. B. Fertgſtue afterwards added this note; * N. B The 12 
Court of B. C. on a calc made were of the fame opinion as to both plat 
points (1)“ was 
: i ſaid 
(1) The ſun point, relative to the ſet-off, has been ſiuce determined by * 
the Court of King's Bench in two caſes, Kilvington v Stevenſon, Eaft. 1768 on 8 


cemurrer; and Tegr!meyer v. Lumen, Tr. 25 Geo. 3., on a motion. for a new the 
trial. Vid. pyf.—tut a debt due to the deſendant as ſurviving partner may 


be {ct-off agamſt a demand on him in his own right; Slipper v. Slidftonc, foe as 
Ss Der. © E. 493; & e converſo a debt due from s plaintiff as * 
furviving partner to the defendant may be ſer off againſt a debt due from 8 
the defendaut to the plaintifi in his own right. French v. Andrade, 6 D ce 
E. 582. he 
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1738. 
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CrratsropHER TREVETT c32inſt Mary AcGGas (a). Trin. 1 & 
„ Wednelday 
WE on a bond given by the defendant to the plaintiff June 21. 


for 80l., dated 24th of 7J:ne 1727. 8 
niay a- 


The defendant craved oyer of the condition, which was Dans wo © 


he payment of 41/., on the 25th of December next © another 
* ay And then pleaded that after the ſealing and without ex- 
delivery of the bond and before the ſuing out of the original 


of relation. 
writ, %, on the 12th of March 1729 the defendant paid to —A bond 


ſaintiff all the money then due on the bond, except gol. conditioned 
ard graph by his deed in writing ſealed &c for him Pay 


ment of 
ſeif his heirs executors &c covenanted promited and granted money on 


1 ;th of Dec. 
to and with the defendant her executors &c that if the de _ i 
fendant &c ſhould pay to the plaintiff &c five ſbillings for quant Send 
every twenty ſhillings due from the former to the latter, and between the 


ſo at the ſame rate fot every greater or leſs ſum than —— you 


en er befere the 25th of December next enſuing the dats of which the 


that deed, the plaintiff &c would accept the fame in full 9vlgor co- 


diſcharge and ſatisfaction of all ſuch money as then was as Jon 


on the ſaid 25th of December ſhould be due from the . 
feadant to the plaintiff &c; and that from and after pay- mould pay 


ment of the ſaid ſum of 5s. in the pound & according to 1 


the true intent and meaning of the ſaid deed the ſame decd the poung 
thould be ſufficient releaſe acquittance and diſcharge to the Te. luch 


payment 


defendant &c to be pleaded and given in evidence in any jhould be 
court of law or equity for ſuch ſum as then was cr en the ſaid —4 = in 
25h of December fhould be due from the defendant to the l dif- 


charge and 


plaintiff, That on the faid 12th of March the defendant fication 
was not indebted to the plaintiff in any ſum, ſave only the oi all ſums 


faid ſum of 40%. That on the 24th of December next enſu- — 42 
ing the date of the ſaid deed and before the ſuing out of picaded and 
the original writ the d:endant war ready and offered to pay ® 4. 


the obligur 
(to an action on the bond) pleaded a tender and refuſal of the 55. in the pouid on the 


27th of December ;z and held good ln pleading a t nder of à ſum of moncy accoriling 
w 2 cteazance (which is in à different inſtrument from the original deed) it is not ne- 
ce Try cither to plead that the party has always been and !till i- ready to pay, ur to bring 
tl m Hey into court: it is ſufficiv1t to plead that on the day he reudercd &c. 

— Alter, if the defcazance be in the e decd, 


. This caſe is reported in Cem. by the name of Trevet v. Aut, Com, Rep. £68. 


do 
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to the plaintiff the ſum of 10%, being the ſum of 55. in the 


Lee found due and caving on the ſaid 12th of March 1729 to the 


Tzeve:r plaintiff from the defendant accordin 


ag if 
AGGAS, 


to an. in purſuance 
of the ſaid deed, which faid ſum io/. the plaintiff then 


and there refuſed to accept &c. 


To this plea the plaintiff demurred, and ſhewed for 
cauſes that the defendant had not alleged in her plea that 
ſhe had always been ready from the time of the ſuppoſed 
tender mentioned in the plea to pay the ſaid 10. to the 
plaintiff, or that ſhe had brought the ſaid 10%. into court; 
and that the plea was not iſſuable &c. 


The defendant joined in demurrer. 


This cafe was twice argued; the firſt time on Friday 
February 3d 1737 by Eyre Serjt. for the plaintiff, and by 
Burnett Scrjt. for the defendant 3 and the fecond time on 
Thu. day June 16th 1737 by Wright Serjt. for the plaintiff 
and Prime King's Serjt. for the defendant; and the judy- 


ment of the Court was this day given as follows by 


Willis, Lord Ch. Juſt. “ Four objections were made on 
the part of the plaintiff to this plea 

1it, That the deed of the 12th of March 1729 does 
not amount to a defeazunce, and cannot be pleaded as tuch. 

2dly, That, if it could, it does not appear to relate to 
the bond in queſtion. 

zdly, That, it it did, the defendant has not tendered 53. 
in the pound for what was due ou the 24th of December 1730, 
which he ought to have done by the expreſs words of the 
agreement. 

qthly, Which is the only reaſon that is inſiſted on as 2 
cauſe of demurrer, that ſhe has not pleaded that ſhe has 
always been ready to pay the 10/. according to her tender, 
nor brought the fame into court. 

As to the firit objection : We are of opi jon that this 
deed may be inſiſted on as a defeazance, and that there are 
words in it which ſuiliciently ſhew it to be ſo wichin the 
rules that have been laid down in all the cafes that have 
been cited in reſpect to this part of the caſe. It is ſaid 


that the money, when pai |, ſhall be accepted and taken 
by the plaintiff in full diſcharge and ſatisfaction of all ſums of 
money 


—_ ww *” _ 


WW VF wa rr Ry 


TESTS 
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money that were or ſhould become due to him on the day 
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therein mentioned; and that on the payment thereof the 
ſaid decd ſhould be a ſufficient releaſe acquittance and dif- Havi r 


charge to the ſaid Mary -ggas her executors &c, to be 
pleaded and given in evidence in any court of law or equi- 
ty for all ſuch fums as were then or on the aid 2 5th of 
December ſhould be due or owing to the faid Chriftopher &c. 
from the ſaid Mary &c. We are therefore all of opinion 
that this is more than a covenant, and that it may be in- 
fiited on as a defeazance (a); and wherever it can, we 
think that it ought, to avoid circuity of actions which the 
law always abhors (6). 


As to the ſecond objection, that it does not relate to 
the bond, we think that to a common intent (and pleas 
are good if to a common intent) it mult be conſtrued to 
relate to it. For it does not appear that there were an 
other tranſactions between the plaintiff and the defendant, 
or any other ſum due from the defendant to the plaintiff 
but the money due on the bond. If there had, we think 
that the plaintiff ought to have ſhewn it in his replication. 
And even in the caſe of lands, which is much ſtronger 
than this, and in the caſe of the execution of a power 
which is to be more ſtrictly couſtrued than any other cafe 
whatſoever, it has been holden that words of relation &c. 
are not neceſſary. So in Scroope's caſe 10 Co. 143, 4, and 
in many other caſes, it has been adjudged that a deed may 
be con:trued as the execution of a power, though it does 
not refer at all to or take any notice of the deed in which 
the power is. Beſides in preſent caſe it is expreſoly 


fa) Vid. Hodges v. Smith, Cro. E'iz 623.—'f the obligee covenaut (by 
a ſubſequent deed) not to put the bond in force at any time, the covonant 
may he picauc i bar to a, tion en the bond, as a reicaſe: but if he 
cniy CG ver.21! not to put the bord in torce for @ certain limited time, it cane 
not be pleaded in bar. but the obviger mu reſort to an action on the cove- 
nant A v. S. rimgſbire Carth 64; 1 Show. 46.—But where the bi- 
gor aſſig vwd over his u tereſt in a houſe to the obligee in trult to ſe la d 
Pay tunucit and the reſt &f the creditors, who all coveranred on receipt 
oi the f roduce f rhe ſale iu proportion to then debts to give a g.ncral 
rele ue to the obligor. and nat to ue the 0 liver n the mean tune, it 
Was helden that this cov. nunk operated us a def azauce and might be 
Picz cd in bar to an c on va the bond Caro! v Edwards, Carth 210, 
and 1 Shyw. 350. See the cales on this ſubject colleded in 1ean v. News 
Ball, & Durnfy D t aft. 568. 


„ Vid Faoxell v Feorref 2 Saund. 48. But ſee alſo Clayton v. r *, 


— 


Salk, 5733 aud Lacy v. &eznafion, ib. 575.1 L. Raym. 668; and 12 Ae ;46. 


averred 


again! 
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1733. averred in the plea that the defendant owed the plaintiff 2 
the time of this decd no other ſum than the ſaid ſum of 
14.1: gct.z aud if fo, it mult relate to it. 

4399 

Ti.irdly ; As te the defendant's having only tendered x, 
in the pound for what was due at the time of the date of 
the deed, and not 5s. in the pound for what ſhould be due 
on the 24th of December, the time of the tender, which 
was 75. Cd. more, there being then 30s. more due for three 
quarters of a year's intereſt on the bond, we think that 
the agreement did not oblige her to it. For the agreement 
is that ſhe ihall pay 57. in the pound for every twenty ſhil- 
lings due, which muſt be conſtrued to mean the f:me as 
naw tur, or due at the time of the agreement. The 25th of 
December is only mentioned afterwards as the time given 
for the payment of the money. And though it is ſaid that 
fuch fum ihall be a ditcharge of what thould be due on 
the 25th of December, we think that will not alter the 
caſe ; for the ſum which is to be taken in difcharge is the 
ſum before mentioned, which is only 5s. in the pound for 
what was due at the time of the agreement. 


Tourthly; As to the laſt objection, which is the only 
one that is inſiſted on as a cauſe of demurrer in the plead- 
ings, we are of opinion that the pleading of a tender and 
refuſal in this caſe is ſuſſicient, and that it was not neceſ- 
fary for her either to bring the money into court or to ſay 
that ſhe always was and is (till ready to pay it; it being 
a ſum ccllateral to the ſum in the deieazance, and though 
a lefler ſum than that it is not to be conſidered as part of it. 


There are ſeveral cafes expreſs to this point. In Cs. 
L.it. 207. it is expreſsly laid down in cafe of a mortgage, 
that if the mortgage- money be once tendered and refuted 
the mortgagee is without remedy, becauſe the money is 
collateral to the lands. And it is ſaid alfo that if a man be 
bound by bond or recognizance, and afterwards the obligee 
or conulce ſigns a deicazmuce for the payment of a letler 
ſum at a day, if the obligor or conuſor tender ſuch lefler 
tum ar the time and the obligee or conuſee refuſe to accept 
jt, he is without reme:ly, and the conuſor or obligor is 
not obliged in pleading to fay “ that he is till ready 

iy 
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to pay the ſame,” or to tender it in court, which is ex- 1738. 
actly the ſame caſe as the preſent. In that caſe there was. 
the ſame reaſon to ſay that the leſſer ſum was part of the Tr 
greater ſum as in this caſe. The fame is expreſsly laid } . 
down as law in 9 Ce. 79. 6. in the argument in Peytor's 
caſe, and there ſaid to have been fo determined in 33 Hen. 
6. F. 2. The fame is likewiſe ſo expreſsly determined in 
th- caſe of Cotton v. Sir G. Clifton, Cro. Elia. 755, but 
held there that it would be otherwiſe if the bond and de- 
feazance were in the ſame decd (a). The ſame likewiſe is 
ui! dawn as un:oubted law in Moor 36. pl. 119. AndI 
can find no one caſe to the contrary. So that I take this 
point to be fo clearly ſettled that there is no occaſion to 


cite any more caſes or to fay any more upon it. 


We are therefore all of opinion that there is no weight 
in any of the plaintiff's objections to the defendant's plea, 
and conſequently that judgment muſt be for the defendant.” 


(a) Bro. Abr. “ Tout temps pri. pl. 1 ½ . &. P. 


The Mayor and Burgeſſes of the Town of Nor. M. 12 6.2. 
TINGHAM again/t RICHARD LAMBERT. Ly = 


1— the Court was thus delivered by A preſeri 


Wilks Lord Chief Juſtice. > toll 
before the Court on a ſpecial 


the plain- 
a a has tiff”'s manor 
time out of mind a town corporate, called by ſeveral is badinlaw 


names according to the ſeveral charters in the declaration ſet T. bre. 
forth ; and that by their laſt charter 19th Octaber 4 W. & M. * 


they were incorporated and are ſtill tiled by the name of rough can- 


the Mayor and Burgeſſes of the town of Nottingham, which ***,< ſup- 


rted in 


was made a county of itſelf by the charter 15th September law, unleſs 
28 Hen. 6. That the manor of Nottingham is an ancient *,<onfidera- 
| | +. Wy 


| —Aliter of 1 an 
AAdhnptt for 3 duty in which the Piaiatik claus ab Bert. ed 


manor, 
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1738. manor, and that time out of mind till the 15th of September 
Wo 28 H.,. 6. it was parcel of the county of Nottingham, and 
TheMoyor, from that time and {till is within the county or the town of 
— 0 Nettirgham. That the river Trent in and throughout the 
rin) ſaid manor is and time out of mind hath been an ancient 


Lanszzir navig able river; and that the mayor and burgeſſes of Not- 


tingham and ali their predeceſſors by their ſeveral names have 


time out of mind had and received and uſed and ought of 
right to have and receive by their miniſters and fervants 
a certain duty or toll of every maſter or navigator of 
every boat barge or other veſſel laden with goods wares and 
merchandizcs navigated on the ſaid river Trent through the 
manor aforctaid (the ſaid maſter or navigator being a fo- 


reigner and not a burgeſs or a freeman of the ſaid town) 


vis. zd. a ron for every ton of goods loaden and being upon 
any veſſel to navigated as aforeſaid. 

'They then fer forth that the defendant at the time 
when &c was not a freeman or burgeſs but a foreigner, 
and that he on the qth of September 1735 was mater or 
navigator of a veſſel in which four tons of goods were load- 
ed, and which velit] on the fame day was navigated by 
him on the aid river Trezt through the ſaid manor of Net- 
tinghim, whereby he became indebted to the plaintiffs in 
8/., being 2d. for every ton fo navigated, and that being 
fo indebted he promiſed to pay the fame to the plaintiffs, 
but that he hath not paid the ſame. | 

The plaintitfs likewiſe further declare for a toll for paſſing 
through 2 bridge. "There is likewife a general count for the 
duty demanded in the firſt. But upon theſe two laſt counts 
there is a general verjict for the defendant, on the general 
iſſuc pizaded ; fo thit they are now quite out of the caſe. 

And the queſtion only ariſes on the firſt count, to 
which the deſcendant likewiſe pleaded the general ifſue that 
he made no ſfuch promiſe 3 and upon that the jury found 3 
ſpecial verdict. | 

And they find that the town of Natiugbam was an an- 
cient tum, and that it was wcorp rated by the ſeveral 
names and by ſuch chart-rs as ore ſet F5rth in the declara- 
tion, and thut it was erected into a county of itfelf by the 


charter 
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charter 28 H. 6. They find likewiſe that the manor of 1738. 
N:ttingham is an ancient manor, and that time out of mind. 
till the 15th September 28 H. 6. it was parcel of the coun- 2 
ty of Nottingham, and from that time till now was rr 
is within the county of the town of Nottingham. They 1, 
further find that the river Trent in and throughout the ſaid Lane: 
manor is and hath been time out of mind an ancient navi- 

e river, and did anciently run and doth now run 
through the ſaid manor of Nottingham; and that the mayor 
nd burgeſſes of Nottingham and their predeceſſors by their 
ſeveral names of incorporation have time out of mind had 
and received and have uſed to have and receive by their miniſ- 
ters and ſervants a certain duty or toll of every maſter or 
navigator of every boat barge or other veſſel laden with 
goods navigated on the ſaid river Trent through the ſaid 
manor (the faid maſter or navigator being a foreign= 
er and not a burgeſs or freeman,) viz. 2d. a ton for eve 
ton of goods loaden and being upon every ſuch veſſel na- 
vigating and paſſing on the ſaid river through the ſaid manor. 
And they further find that there was not any conſideration - 
proved to them at the trial for the payment of the ſaid du- 

or toll. 
" They further find that that part of the faid river which 
runs through the ſaid manor and on which the defendant 
navigated his faid veſſel is beween a certain town or place 
called or known by the name of Gainſborough in the county 
of Lincoln and a certain place called Wilden Ferry in the 
county of Derby, both mentioned in a certain act of par- 
lament thereinafter found. And they find that there was 
an act of parliament made at a ſeſſions holden on the 6th 
of December 1698, intitled, „ An act for making and keep- 
mg the river Trent in the counties of Leiceſter, Derby, and 
Stafford, navigable,” and that the ſame is yet in full force and 
unrepealed (though there was no occaſion for finding this, 
it being a public act). 

They allo find the fact that the defendant on the 4th of 

mber 1735 was maſter or navigator of a veſſel on which 
four tons of goods were loaded, and that the ſame was 
navigated by the defendant on that day on the ſaid river 
Trent through the ſaid manor of Ne1tinzham ; and that the 
defendant hath not paid to the plaintiff 2d. a ton for ſo do- 
ing. They likewiſe find that the defendant is not nor was 
on the ſaid Ath of September nor at any other time beſore 
or ſince a burgeſs or freeman of the ſaid town of Netting- 


I 2, 
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1738. ham, but is and was a foreigner. And they conclude, 28 
LAY uſual, and ſubmit the matters of law to the judgment of 


Tuc \,.:yvr the Court. 
&c Nor- 


TINCHAM . . . 

ancia Upon the ing (a) of this ſpecial verdict three quef. 

1 . te ok —_ Sri though the plaintiffs — 
moſt properly come by way of objections on the part of 
the defendant. 

Firſt, it was objected that an action on the caſe would 
not lie for a duty, in which the plaintiffs claimed an in- 
heritance. 

Secondly, That the preſcription itſelf, as declared upon 
and found in this ſpecial verdict, 1s not a legal preſcription, | 
but void in law. 

Thirdly, That though the preſcription be taken to be 

„and that the plaintiffs might have been entitled to this 
duty before the making of the ſtatute 10 & 11 V. 3., yet 
that they are not now entitled to it, it being by that ſtatute 
enacted that all his Majeſty's ſubjects ſhould have a free 
paſſage for navigating on the faid river without any ob- 
ſtruction whatſoever, and there being no ſaving therein 
for the mayor and burgeſſes of Nottingham. 


T ſhall begin with the ſecond objection, becauſe if that 
il there will be no occaſion to ſay any thing upon 
either of the two others. And we are all of opinion that 
this is a good objeCtion, and that the preſcription as laid 
and found is not a good and legal preſcription. 
It is ſaid that the river Trent in and throughout the ſaid _ 
manor hath been time out of mind a navigable river, and 
conſequently every ſubject of England hath always had a 
right to navigate on this river as much as he has to travel 
on the common highway. And as the toll is demanded for 
nothing elſe but navigating on the river Trent, it muſt be 
confidered as toll thorough ; and a difference has always been 
taken between tell thorough and toll traverſe. It has been 
holden ſeveral times, and by the beſt authorities, that toll | 


thorough cannot be ſupported without a conſideration, but 
toll traverſe may, becauſe it in itſelf implies a conſidera- 
tion. In the book of aſſize 22 Ed. 3. 58. it is expreſsly | 

hid down as a rule that toll thorough is againſt common (. 


(a) It appears that this verdict was twice argued; once on the $th of 
2 1738 by Eyre King's Serjt. for the plaintiffs, and Parker King's Serj Foods « 
or the defendant, and again on Saturday, Nov. Iith by Belfield Lax. L. wy lie 
the former and Sinner King's Serjt. for the latter. 
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is ſo likewiſe holden in Keilw. 148, 9. that ſuch toll is not 
allowable without ſom: particular conſideration. It is faid | he auer 


in 1 Len. 232. that the King cannot grant toll thorough: 
for paſſing through a highway, for that it is an oppreſſion 
to the people, for that every highway ſhall be common to 
every one. In 1 Vent. 71., in the caſe of the city of Nor- 
arich, ſuch cuſtom was holden to be illegal and unreaſona- 
ble unleſs for ſuch veſſels as unloaded at the quay there. 
In ſeveral books it is called malum tolnetum, or an outra- 
geous toll, and an oppreſſion on all the ſubjects of England, 
which ſorts of tolls are condemned in Magna Charta, c. 3o., 
and by ſtatute Hm. 1. (a), c. 31., where it is faid that 


&c Nor- 


TINGHAM 


ag uinf 


Zr. 


if any one take outrageous tolls contrary to the common 


law of the realm, if it be in a vill of the King's, the King 
ſhall take away the franchiſe. 


And this diſtinction is ſupported by reaſon as well as 
authority. For how can a duty be impoſed on all the ſub- 
jects of England only for enjoying that privilege which is 
their inherent birthright, and which every ſubject had a 
right to before ? If indeed they receive any -particular be- 
nefit, as go a bridge, coming into a quay, wharf, 
port (5), or the like, this indeed may alter the caſe; but 
then this muſt be particularly ſhewn. 


Some caſes have been cited to the contrary ; but when 


looked into they either ſtand on ſome particular reaſon 
which plainly diſtinguiſhes them from the common caſe; or 
it is only ſaid obiter that ſuch tolls may be ſupported by 
preſcription without any conſideration : but the reaſons 
given for it are ſuch as make ſuch dicta of no weight or 
authority. In the caſe of 21 Hen. 7. fo. 16., the firſt caſe 
that was cited to this purpoſe, this point was not at all con- 
ſidered, but other objections were taken to the declaration 
without taking any notice of this ; ſo that it is no authority 
at all. The caſe of Smith and Shepheard, which was prin- 
cipally relied on on the part of the plaintiffs, as it is report- 
cd in Cre. Eliz. 711., is very imperfectedly ftated : but if 


(a) 3 Exp. I, . 31. 
, In the Mayor of Tarmonth v. Eaton, 3 Burr. 1402. where the plain- 
tiſi claimed a preſcriptive right to a duty or toll, called meaſurage, for 


goods cxperted from the port of Yarmouth, the Court ſaid that the claim 
urplied a coui:deration, 


I 2 that 
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1738. that report deſerve any credit, the Judges there were very 
nach divided, and they did not give any final judgment 
The Mayor on this point. And as the caſe is reported in Moor 574., 
c—— much better than in Croke, it is an expreſs authori 

eint againſt this toll. For it is there faid that this toll which 
LamBerT. was inſiſted on by the defendant in his plea was adjudged 

to be bad, for that a man cannot preſcribe to have toll for 
paſſing in the King's highway (a), for that it is the inheri- 
tance for every man to paſs on the King's highway, which 
is prior to all preſcriptions; and that therefore if a man 
will plead ſuch a preſcription he mult ſhew a reaſonable 
cauſe for its commencement which is not to be preſumed. 

It is faid indeed in ſome books, and particularly in the 
caſe of James and Johnſon, 1 Mod. 23 ., that if the pre- 
ſcription be found (as it is in the preſent cafe,) it mult be 
preſumed to have a reaſonable commencement: but this is 
laid down generally without conſideration and without diſ- 
tinguiſhing the nature of the caſe. For though this may 
be true ſometimes in the caſe of a private right, it is plain- 
ly otherwiſe in the caſe of a public right, to which all the 
ſubjects of England are entitled For if a reaſonable com- 
mencement be preſumed, it muſt be that it began by agree- 
ment, and that ſuch agreement being ſo long ago cannot 
now be proved; which may be well enough in the caſe of 
a private right. But who could agree for all the ſubjects 
in England? They cannot conſent to part with their rights, 
nor can they be deprived of their rights, any otherwiſe than 
by act of parliament, in which the conſent of every one 
is implied. This diſtinction is obvious and founded on 
good tenſe. | 


In ſeveral of the cafes cited there is a particular benefit 
to the ſubject, as coming into a wharf, coming into a port, 
or landing on the plaintiff's manor or quay, which diſtin- 
guiſhes it from toll thorough. So are the caſes 1 Med. 


(a) Accordingly it has fince been ruled that a preſcription to take toll 
for paſſing throueh the ſtreets of Gairpborvugh, in conſideration of repairing 
* divers and many ſtreets in the town of G.“, is bad, becauſe that was no 
conſideration for taking toll in the ſtrerts nat ſo repaired. Truzan v. 
Walgham ; 2 Wilf. 296.—Fut where the plaintiff, claiming a toll fur paſſ- 
ing over an - ſhewed that the libc t of paſliug over the ſoil and 
takin the toll for ſuch paſſige were bath inimemorial, and that the foil 
and the toll were beior: tie timeof legal memory in ihe ſame hands though 


ſexered fince, it was preſumed that the foil was originally granted tot 


Public in conſi deration of the toll, and heli that ſuch riginal grant was 


z ti.ficient confideration to ſupport the ciaim to the toll, Lord Pelham v. 
Pi uiid, 1 Dur. E. 660, 


477 85 
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47, 83 3 Lev. 37, and 424 (a), and ſeveral other caſes 1738. 
which were cited. And there is a further reaſon to be given 
for the determination in 3 Lev. 37. that the duty there The Mayor 
was claimed by the city of London, whoſe cuſtoms and nan 
franchiſes are all confirmed by act of parliament. In the ai 
caſe of Wilkes v. Kirby (6), P. 12 V. 3 the duty wasgLanxarnr. 
expreſsly laid to be paid erga reparationem pontus. n 
belt therefore to adhere to the old rule, which is founded 
upon the beſt reaſon, that toll thorough cannot be maintain - 
ed without a particular conſideration ſhewn. 

It was ſaid indeed in the preſent cafe that it is not found 
that there was no conſideration, but only that there was 
no conſideration proved : but de non apparentibus et de non 
exiſtentibus eadem eſt ratio. Beſides this negative need 
not have been found (c) at all; for though of late years 
ſuch negatives have been ſometimes found, no ſuch nega- 
tives were ever found in old ſpecial verdicts, except where 
it was neceſſary to ſhew that the perſon or thing did not 
come within a particular exception ; as in the preſent caſe 
it was proper to find that the defendant was not a burgeſs 
or freeman; otherwiſe what was not found was always 
taken not to be proved. However this finding, that no 
conſideration was proved, makes the cafe ſtill ſtronger, and 
excludes any preſumption of a conſideration. Beſides the 
preſent caſe is ſtronger againſt the plaintiffs than any that 
has been before; for it is not either laid or found that the 
plaintiffs are lords of the manor or owners of the ſoil or the 
water; ſo that for any thing that appears on the record be- 
fore us, another may be lord of the manor and 
owner of the ſoil and water. So that there is not only no 
room to imply any conſideration for this toll, but the conſe- 
quence might be, if it ſhould be eſtabliſhed, that the lord 
of the manor or the owner of the ſoil or water (if not a bur- 
gels or freeman of Nottingham) might be obliged to be 

, » 


toll to mere ſtrangers for navigating in his own manor 

or water, which would be molt unreaſonable and abſurd. 
For theſe reaſons we are all clearly of opinion that this 

preleription cannot be ſupported. 


{z) The ſame queſtion has ſince received a fimilar deter nination un this \ 
chum. Colton v. Smith, Corp 47. 
(5) 2 Lu. 1819. 


„ Sce Marten v. Fenkin, A Str. 1144; and I Will. 57. 
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1738. It is therefore unneceſſary to ſay any thing on the two 
Way other odbjections. The laſt on the act of parliament may 
The Mayor be a queſtion of great conſequence and extent, as there are 
*cof ner ſo many acts of parliament drawn in the like manner for 

ren making rivers navigable ; and it will be time enough to give 
Lu EAT. our opinions on it when it becomes a neceſſary queſtion. 

Nor need we fay any thing on the firſt objection, that 
an action on the caſe will not lie for a duty, in which the 
plaintiffs claim an inheritance. I will only fay thus much 
upon it, that though this might have been a doubt former. 
ly, yet ſo many of theſe actions have been brought, and 
ſo many like actions in caſes of the like nature, where it 
was formerly holden that an aſſize only lay or an action of 
debt, that it ſeems to be now too late to inſiſt on this ob- 
jection (0). 

But there is no occaſion for entering more minutely into 
it, we being all of opinion that, for the ſecond objection, 
judgment muſt be for the defendant.” 


(a) A general indebitatus aſſumpſit will lie for tolls; the Mayor &c. of 
Exeter v. Trimlet. 2 Ni. gs; and Serrard v. Baker; 1 D. & E. 616 ;—or 
for fines due to the lord on the admiſſion of a copyholder; the Duke of 
Devanſtire v. Cradock, H. 27 Geo. 2 C. B.; Evelyn v. Chickefter ; 3 Burr, 
1717; Grant v. Aſlle, —__ 7 and Whitfel4 v. Hunt; ib. in note 727; 
or for the profits of an 3 Boyter v. Dedfworth ; 6 D. & E. 681. 


M. 12G.z. THOMAS KETTLE againſt THOMAS BROMSALL-« 


Nor. 25th. 

* IT. 11 & 12 Geo. 2. Rol. 1697. 
Trover and V ILLES Lord Chief Juſtice gave the opinion of the 
— Court as follows; E 8 


ed in the 

— « Detinue. The plaintiff declares in the firſt count that 
a inc. he was poſſeſſed of a handle of a knife with an old Engliſh in- 
tinue ſhould ſcription purporting it to be a deed of gift to the monaſtery 
— an che of St. Albans, a ring with an antique ſtone with one of the 
fendant Cæſur“ heads upon it in baſſo relievo, and of ſeveral other 
by the things of the like nature, particularly ſpecified in the decla- 


plaintiff to ration, and laid together to be of the value of 500l. as of 


deliver &c. 
—Detinue 
will he for $ loſt and found as well as for goods delivered &c. 
i goods be delivered by A. to B. to keep ſafely, B. is anſwerable for them to A., 
=D he be robbed of them Secùs if they be delivered to B. to keep os bis own 


his 


— 


S — ͤ— 4 + ti. > ms 
x 
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de fendant. 


the he declares that he delivered to the 
defendant the ſame things, ſpecifying them again, of the 
value together of 500. to be ſafely kept and to be delivered 
to the plaintiff when required ; that nevertheleſs the defen- 
dant, though often requeſted, has not delivered the ſame or 
any part thereof to the plaintiff, but refuſed and till doth 


refuſe to deliver the ſame and unjuſtly detains them ; to the 
plaintiff's damage 1000!/, | 


The defendant .pleads that the plaintiff delivered to him 


the ſaid goods and chattels in his pocket 
as were likely to tell him the value of the ſame, 
and chattels were feloniouſly taken from him 
unknown to him without his wilful default 
this he is ready to verify, therefore he prays 


judgment whether &c. 


The plaintiff replies that he did not deliver to the defen- 
dant the faid chattels in the declaration mentioned to take 
care of them as his own proper chattels, or to ſhew them to 
any perſon or to know the value of them, as the de- 
fendant by his ſaid plea hath alledged; and concludes to the 
country. | 


The defendant demurs ; and for cauſes of demurrer ſhews 
that the plaintiff doth not by his replication fully anſwer to 
the matter in bar above pleaded, and that the ſaid replication 
concludes to ifſue when it ought to have concluded with an 
averment, and thereby have given the defendant an oppor- 
tunity to rejoin, and to have put the whole matter in iſſue 
in a direct athrmative and negative. | 

The plaintiff joins in demurrer. 


Serjt. Comyns for the defendant took three objections (a); 
two to the declaration, and one to the replication. 


(a) The caſe was argued November 8th, 1738, as Serjt. in 
port of the demurrer, and by Agar Serit. contra. wy Rage v4 
I 


by reaſon Kerris 
action accrued to the plaintiff to demand the , #3 


Pans ALL. 
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1ſt, That the writ is for 1000/. and the goods are laid in 


Was the declaration to be but of the value 5oo/. But there is 
Kir not the leaſt colour for this objection ; for there are two 


counts, and the goods in each are laid to be of the value of 
gool. and the damage at 1coo/. 

2dly, That the firſt count is in trover, and the ſecond in 
detinue; and that trover and detinue cannot be joined. 
That if the firſt be taken to be in trover, there is no conver- 
fion ; and if in detinue, there is no demand; and conſe- 
quently that it cannot be good in either. To ſhew that 
trover and detinue cannot be joined he cited 8 Co. 87. . 
Buckmere's cate ; becauſe they require differ-nt pleas (a). 


But we are all of opinion that this objection will not 
hold ; fur that both counts are in detinue. Detinve will lie 
for things loſt and found as well as for things delivered; {6 
it is expreſsly laid down in Fitz. N. B. tit. Detinue” (E), 
a book of the greateſt authority (5). It was fo alſo held as 
long ago as the 27 (c) and 34 Hen. 8. and there are ſeveral 
caſes to the ſame purport in Ci hn and Gulffon. tit. Deri- 
nue; a book of good credit. There are likewiſe ſeveral 
precedents of this fort in Townſend's Tables, tit. Deti- 
nue ; a book of very good authority. And it would be 
very abſurd if it were otherwiſe ; for if ſo, a perſon might 
be greatly injured, and have no adequate remedy. For in 
trover only damages can be recovered ; but the things loſt 
may be ot that fort, as medals, pictures, or other pieces 
of antiquity, (and this ſeems to be the preſent caſe,) that 
no damages can be an adequate ſatisfaction, but the party 
may defire to recover the things themſelves, which can only 
be done in detinue. 

So that taking it for granted (which I believe is ſo) that 
trover and detinue cannot be joined, yet this objection will 
be of no weight in the preſent caſe ; and this likewiſe will 
anſwer the other part of the objection; for though there be 
no requeſt or converſion laid in the firſt count, yet there is 


(a) Not only the pleas, but the judements alſo, are different; in trovet 
only damages can be recovered, but in detinue the things themſelves, or 
their value, may be recovered. And two counts cannot be joined in the 
lame declaration, unleſs the fame judgment may be given on both. 
Brown v. Dixon, 1 Durnf. & E. 276. See alto Gilb. Hiſt. C. B. 6, 7. 

(5) Fitz. N B. ca. Vid. Co. Lit. 286. J. accord. 

(c) 27 Hen. 8413. 


a requeſt 


| 


| 


N 
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a requeſt laid in the laſt count, and if one of the counts be 
good, the general demurrer to both will not hold. 


Thirdly, The laſt objection is to the replication, which as 
aſſigned as a cauſe of demurrer is ſcarcely intelligible ; and 
we are of opinion alſo that this is of no weight. When a 
fact is pleaded, the plaintiff may certainly deny it and join 
iſſue upon it. He muſt indeed — fue on a material part 
of the plea ; and ſo he has done for he has joined iflue 
on the only part of it that is material. For according to 
Szuthcote's cafe, 4 Co. 83, 84., the caſe of Coggs v. Barnard 


(a), and ſeveral other cafes, if the goods were delivered to 


be kept fafely, though the defendant had been robbed of 
them, detinue will lie againſt him; for he muſt take his 
remedy againſt the thief or the hundred as he can. But if 
the goods were delivered to the defendant to take care of 
them as his own proper goods (6; &c., if he be robbed of 
them, that is a good plea. The only material part therefore 
of this plea is whether the goods in the declaration were 
delivered to the defendant only to take care of them as 
his own &c; and this fact the plaintiff hath traverſed. 


As therefore we are of opinion that the objections would 
not hold either to the declaration or the replication, judg · 
ment was given for the plaintiff.” 


(au) 2 L Raym. gog; Com. Rep. 133; Salk. 26; in which of the 
doctrire in Southcete's caſe was — to be law. j mu 

(4) Though even in ſuch caſc the defendant is anſwerable for 
or loſſes ariſing from his groſs negligeace Mytton v. Cock, 2. Str. 1099. 


tzt 


t738. 
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1738. | 
Wu Ricyard Morst againſt Grorct Janes, WILLIAu 


Mo” SyMoONDs, PHILIP ELLY and CHRISTOPHER Car. 


An officer Tur opinion of the Court was thus delivered by 


of an inte- 

— Willes, Lord Chief Juſtice. « Treſpaſs. The plaintiff 
acting un- declares that the defendants took drove and led away fix oxen 
e and four mares of the plaintiff's and detained the fame for 
Iy »vidabic, the ſpace of two days, and until the plaintiff paid to the de- 
but not un- fendants 19/. 107. for the redemption of the ſaid cattle, 


ſs —Er- damage 40/. 

— The defendants, as to all the treſpaſs, except the taki 
cls in infe- qriving and leading away the fix oxen and four mares 
cannot be detaining thera two days, plead not guilty ; and as to this 
amended three of them George Philip and Chri/l plead a ſpecial 
under ſtat. - aſtification 3 that in and for the Foreſt of Dean in the 
c. 12, and county of Glouceſter there is, and time out of mind hath 
15 been, à court of record of our lord the King and his pre- 


c 
. deceſſors Kings and Queens of England, commonly called 
der 72 the Mine Law Court, for the trial and determination 
cept Hate. 1 : 1 ' 
Sr dee of all perſonal actions and pleas perſonal ariſing accruing 
a th Febru- 
ary iſſuing out of a court held 24th February; held that the proceſs was void, and the 
juſtification bad. 
_—_ ſzcriff, who juſtifies under a returnable writ, muſt ſhew it returned, though his 
bailifls necd not. 

— Whether it be not neceſſary for the officer of an inferior court, to whom its precepts 
are directed, to ſhew a precept, under which he juſtifies, returned? 

— If in fuch caſe he do not, but rely merely on the precept itſelf, whether it be neceſ 
fary for him to conclude the plea prout patet per recordum ? Qu. 

But it he do ſhew the return as well as the precept, the plea muſt ſo conclude. 

— When an officer of an inferior court juſtifics under a precept to take the goods of 
A. B. in ex cution, the precept and return are not merely inducement but of the fub» 
Kance of the juſtification. 

— | houygh an officer is juſtificd in acting under erroneous preceſs, it muſt be in a caſe 
where the court, out of which it is iſſued, had juriſdiction. 

— Defendant juſtified as an officer of an inferior court for trying & cauſes touching 
mines and miners within «4 certain diftrict ; the plea was holden. bad becauſe it did not 
alleg © that the de fendant below was a miner © at the commencement of the ſuit below” 
but only“ when the cxecution iſſued.” 

—lt the plaintiff in an action in an inferior court, or a mere ſtranger, juſtify under 
prec-ts. he muit ict forth the procecdings at length, otherwiſe the plea is bad not only 
as it :clpects him but the ofticers of the court allo who join with him in the plea. 

— Whethr 4 perſon, who acts at the requeſt of the officers and in their aid, in exe» 
euting #444 procels of an inferior court, be tuch a ſtranger ? Qu. 

— Plea of juttiiication under the proceſs of an inferior court holden *© at the foreſt of 
PV v hich contains many thouſand acres, without ſtating in what particular part of the 
torelt good; ſenib. 

(a) e, 247. oR. ed. S. C.—This is faid, in the Prothonotary's 
Docyuer Roll, to be entered Hit. 11 Geo. 2. Roll 318, and 319; but on 


ſcarching it appears that the Roll was never carried in. The tranſcript of 
the record is however in Ty. 13 & 14 C28. 2. RY. 34. B. K. 4 


ESRI BREGRS £782 S 
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ha ing within the faid foreſt and juriſdiction of the 1738. 
- = 2 touching the mines and miners thereof there gray 


held and to be held in the ſaid foreſt on Tueſday in every 
fortnight- That the court is and time out of mind hath 
been held before the conſtable of the caſtle of St. Bri- 
avelPs in the ſaid county or his deputy or deputies ; and that 
before the time when &c. at a court of record of our faid 
lord the King held at the ſaid Foreft of Dean in the county 
aforeſaid within the juriſdiction of the faid court according 
to the cuſtom of the ſaid _ gr of mind "_ — 

ved on Tueſday the 24th of February 1735, ore 
— Pyrke Ears deputy to Earl Berkeley conſtable of 
the ſaid caſtle and then ſteward of the faid court, there 
iſſued out of the ſaid court a certain precept under the feal 
of the ſaid court bearing date 26th of February in the fame 
year, directed to the deputy gaveller of the mines of his 
Majeſty's ſaid Fore/t of Dean and alſo to the ſaid Philip (he 
the ſaid George then and there and until the return of the 
faid proceſs being duty jour of the ſaid mines and an offi- 
cer of the ſaid court for that purpoſe, and the faid Philip 
being alſo then and there and until the return of the ſaid 
proceſs an officer of the faid court for this purpoſe,) by which 
precept the faid George and Philip were commanded to levy 
of the goods of the plaintiff then one of the ſaid miners, if 
the goods ſhould be found within the liberties of the ſaid 
mines and juriſdiction of the ſaid court, the ſum of 25/. for 
a debt which the ſaid William Symonds then one of the ſaid 
miners recovered againſt him by judgment of the ſame court 
in a plea of debt, being for a cauſe of action arifing within 
the juriſdiction of the fame court, and that they ſhould have 
the laid 25/. at the then next court to ſatisfy the ſaid debt; 
which taid precept before the return, namely, on the 24 
March 1735, was by the ſaid William Symonds delivered to 
the ſaid George and Philip to be by them executed in due form 
of law ; by virtue of which precept the faid George and Phi- 
lip as officers of the ſaid court, and the ſaid Chriſtopher us 
their ſervant, and at their requeſt and in their aid and aſſiſtance, 
afterwards and before the return thereof, viz. on the ſaid 
2d of March 1735 at Yorkly within the juriſdiction of the 
fad court took drove and led away the faid fix oxen and 
four mares there in execution for the debt aforeſaid, and 
detained them for two days and until they had levied the 


of | faid 251. ſo recovered; as it was lawful &c. and the faid 


George 
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1738. Gerge and Philip at the return of the ſaid precept viz. at a 
La court held before the ſaid Thomas Pyrke on Tueſday 
Mons: Afarch 1735 returned the ſaid precept in all things duly 


againf{ 
Janez:. 


ſerved and executed; which is the fame taking &c; and 
this they are ready to verify ; wherefore they pray judgment 
if Kc. 

The defendant Symonds likewiſe pleads a ſpecial juſtifica- 
tion under the ſame proceſs, and ſets forth the plaint and all 
the proceedings particularly, only he does not ſet forth the 
return of the precept, and concludes as the others. 

The plaintiff imparls, and before the day given, namely, 
the 7th of December 1736, the defendant William Symonds 
died, which is ſuggeſted on the record and admitted by the 
plaintiff ; ſo the proceedings againft him are ordered to ſtay, 
and his plca is quite out of the caſe. - 

After ſeveral other imparlances the plaintiff demurs to the 
plea of the three other defendants, and for cauſes of de- 
murrer ſhews that the ſaid plea is repugnant and inconſiſtent 
in alleging that the precept therein ſet forth iſſued out of the 
court therein mentioned on a different day from that on 
which it bears date; and for that the ſaid George Philip and 
Chriſtopher have not ſet forth or alleged in their taid plea that 
the precept mentioned to iſſue out of the ſaid court, or the 
return thereof was or is recorded in the ſaid court, or that it 
appears by any record of the faid court that ſuch precept did 


iſſue thereout or that ſuch return was made thereto, and for 


that the ſaid defendants have not by their faid plea referred 


to the record of the precept and return, or verifed the faid | 


plea by ſuch record, and that the faid plea is uncertain &c. 
The ſaid three defendants join in demurrer. 


And upon the arguing (a) of this demurrer there were 
ſeveral objections taken to this plea by the plaintiff. 

iſt, that the precept is alleged to bear teſtẽ on the 26th of 
February and to be iſſuing out of a eourt held the 24th, and 
no court could be holden on the 26th ; that it was therefore 2 


(a) This caſe was twice 1 the firſt time in E term 1738 by 
Parker King's Serjt. for the plaintiff, and Draper derjt. for the defendants, 
and the ſecond time by Eyre King's Serjt. for the former and Wright Serſt. 
for the latter on a prior day in this term, 


1 
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yoid precept, and conſequently even the officers gf the court 
could not juſtify under it. 

2dly, That they ought to have concluded their plea prout 

atet per recordum, That this is neceſſary as to the precept 
itſelf; but if not, certainly ſo as to the return. 

3dly, That it does not appear that this precept iſſued in a 
cauſe wherein the court had a juriſdiction. 

Athly, That Chriſtopher Carter being a ſtranger, and not 
an officer of the court, ought to have ſet forth the proceec- 
ings at large; and that if the plea is bad as to him, the other 
two defendants having joined in the plea along with 
him their plea like wiſe mult be bad. 

zthly, That it ought to have been ſhewn at what place in 
particuiar the court was held ; and that faying it was held in 
the foreſt, which contains at leaſt 30,000 acres, is not ſuf- 
ficient. 


As to the firſt objeQtion ; it depends entirely on this, whe- 
ther the precept were void or only voidable ; if voidable, the 
officers might juſtify under it; if void, they could not. It 
was certainly void, if it be not amendable The queſtion 
therefore is, Whether amendable or not ? If it be amenda- 
ble, it muſt be fo by the ſtat. 8 H. 6. c. 12 and 15. And 
for this purpoſe the counſel for the defendants cited ſeveral 
caſes; but the words of theſe ſtatutes plainly do not extend 
to inferior courts. For they only ſay the King's Fudges, and 
the King's Fuftices, may amend ; which words have always 
been conſtrued not to include the Judges of theſe inferior 
courts. The cafes cited out of Cro. Fac. (a), Cre. Car. (6), 
Sir T. Jones (c), and ſeveral other books, are all of amend- 
ments by the courts of We/fminfter-FHall, and there was no 
caſe cited, nor can [I find any, of ſuch amendments made 
by inferior courts (d). We are therefore of opinion that this 
is a fatal objection. 

As 


(2) Vid. Delp/in v. Clerk, Cro. Fac. 64; and Comyn v. K;neto, ib. 162. 

(5) Vid Alert Cladævell, Cre. Car. 38 

() Vic. Smith, v. Harward Sir T. "on. 41. 
There feems to be ome confuſio in the books reſpecting the opera- 
tion of thele two ſtatutes and the other ft tutes of amendment and jevfais» 
There is evidently a diſtinction in the penning of the different ſtatutes en 
thi, lubj-& ; wwe ſpeaking of the ſup-rior courts, others extending to in- 
teria courts of record. The ſtatutes 8 Hen 6 c. 12. and c. 15, peak of 

The Kung's Judges“ © The King's Ju!tices”, and “ The ſaid Courts (1) 
of the King.” The ſtat. 16. and 1 7 Car. 2. 4. 8. is expreſsly cor.tined 


rr 


a wo. RP w_—_ -* a - _— 


(1) Which mean the ſuperior courts at Weſtminfler. Dyer 236, 4 Meor 
599; and Styles 349, 


* 
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As to the ſecond objection, that the defendants do not 


c conclude their plea prout patet per recordum. Conſidering 


Nionssz 


@- i-fl 


J. urs. 


that this is particularly aſſigned as one of the cauſes of de- 
murrer, we think this is a good objection, though it might 
be otherwiſe, upon a general demurrer (a) as being only 
matter of form. We give no opinion whether it was ne- 
ceſſary for the oſſicers in this caſe to ſhew that the precept 
was returned (5), nor whether or no if ww Ae not 
iet forth the return but had relied only on precept 
it would have been neceſſary for them to have concluded 
prout patet per recordum (c). But we are all of opinion that, 
they having taken upon them to ſet forth that the precept 
was returned, they ought to have concluded prout patet &c. 

In none of the caſes or entries (d) that were cited to ſhew 
that the plcas did not conclude in this manner was there any 
return alleged, and therefore thoſe caſes and entries do not 
come up to the preſent caſe. It is certain that if a ſheriff 
jultify under a returnable writ, he ought to ſhew that the 


to actions © in the courts of record at W:fminfler, the county palatine of 
Cheflcr or Durlam, and the great felons in 4 was And by ſtat. 5 Geo. 1. 
Iz, where a verdict hos been given in any action © in any of his AN 
caurts of record” certain defects may be amended after a writ of error 
brought. Whereas the language uſed in the ſtat. 32 Hen. 8. c. 30, 
18 Cs. . 14; 21 Fac. 1. c. 13, and 4 & 5 Ax. c. 16. is * in court of 
record.” But notwithſtandicg this apparent diſtinction in theſe different 
ſtatutes, it is obſervable that Lord Ch. B. Gilbert ( Hift. C. B. 112, &c) 
claſſes them chronologically, aud ſays that thoſe made prior tu the 21 Fac. 1. 
c. I3- are confined to the courts above, and that that ſtatute and all the ſub» 
(quent oncs extend to ail cuurts of record. With regard to the principal 
cale, this determination ſeems perfectly correct, that the Mine Law 
Court could not amend under the ſtat. 8 H. 6: but the lan uſed by the 
Court © that the words of theſe ſtatutes do not extend to inferior courts,” 
thould (it is pretumed) be underſtood with this qualification, Mat the inferior 
court itſelf could not amend, For if a writ of error be ht in B K. from 
trom an inferior court from an error amendable by the ſtat 8. Hen. 6. 
there ſcems to be no reafun why the ſuperier court ſhould not amend that 
error; the words of the ſtat. 8. H. C. c. 12. are not © in any action brought 
in any of the ſuperior courts,” bur © for error aſſigned in any recorder &c no 
judgment ſhall be reverſed &c. but the King's Fudocs &c may amend &c. 
See ale as to the error in this caſe, Sherly v. Right, 7 Mod. 30. where Lord 
Flult ſaid, © If a writ be teſted out of term, yet he (the ſheriff} may 
execute it. but th plaintiff that ſues it out cannot take advantage of fi 
writ.” Salk 700. 8 C. 

(a) Vid. 4 & 5 A. . 16, 

„% This being a writ of execr!ier, it ſeems that it was not neceſſary to 
Mey it returned, see Mount nen v. Ardrews, Cre. Elis. 237; Hes cale, 
5 Ce. you; and Reowwland v. Feale, C:rep. 20; though there is a contrary dictum 
in Freu v. Blowwett in Salk. 410., which is uot indeed mentioned in the 
report of the fame cafe in Lord N. 634. 

(c) Semb. not; Vid. Alu v. Butler, 1 Lev. 21. 

155 vid Zeve Entr. 176,75 197; 182; 106; and Thompf. Entr: 3123 3333 
8. 
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writ was returned, but his bailiff or officer need not: and fo 


127 


1738. 


it is expreſsly laid down in the caſe of Briton v. Cole, Salb. 


408,9. But whether or no theſe officers muſt be conſidered 
on the toot of the ſheriff, as being the immediate officers to 
whom the Court directs the precept (a), (as was inſiſted on 
by my Brother Eyre) we need not determine at preſent, be- 
cauſe the detendants have actually taken upon them to ſet 
forth the return in this caſe. 


It was ſaid that the precept and return in this caſe are only 
an inducement to the juſtification ; and where a matter of re- 
cord is inſiſted on only by way of inducement, the plaintiff or 
defendant who infiſts upon it need not conclude prout patet 
per recordum. And ſeveral cafes were cited to this purpoſe, 
particularly the caſe of Waites v. Briggs reported in 2 Salt. 
565. and 5 Med. 8 (b). We admit the rule, but we think 
that in the preſent caſe there is no colour to fay that the pre- 
cept and return are only matter of inducement; they are the 
very ſubſtance of the plea, and the only matter that is in- 
ſiſted on by the defendants for their juſtification. In the caſe 
of Waites v. Briggs, which was an action of debt on an 
eſcape, the judgment and execution might with ſome pro- 
priety be ſaid to be only inducement, the eſcape being the 
giſt of the action: but it is impoſhble to think that my 
Lord Ch. Juſt. Holt ſhould fay what he is reported to have 
ſaid obiter in that caſe; © In an action of debt on a judg- 
ment the judgment is only inducement, and therefore the plaintitf 
need not conclude prout patet per recordum. If the judg- 
ment indeed be only matter of inducement in an action of 
debt on the judgment, then the precept in this caſe may be 
only inducement ; nay it will be impoſſible that a record can 
be inſiſted on in any caſe whatſoever but it muſt be by way 


of inducement. But this muſt be the miſtake of re- 


porter (c), for Lord Holt could not ſay fo abſurd a thing. 


(a) If this had been only a writ on meſne proceſs, it ſeems that theſe offi- 
cers ſhould have ſhewn that it was returned, Kirke v. Atkins, Tr. 14 Cor., 
2 Kal. Abr. 563. pl. 18; and Freeman v. Blewett, 1 £4. Raym. 634; in the 
former of which this reaſon is given, Que il meſme eſt Votficer que 
duiſſoit ceo returner, et eſt come viſcount deins ceſt juriſdiction.” 

(6) 1 Ld. Raym. 36, S. C. 


at an this is not mentioned in the report of the caſe in Sa/te/d or Lord 


As 


12 
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1738. As to the third objection; We are of opinion alſo that it is 


WH 2 good objection ; for though an officer need not ſet forth the Co 
Mox+: proceedings at length, and though he may juſtify under an off 
«mf erroneous proceſs, yet he cannot unleſs it appear that it was a ma 
— a cauſe in which the Court had a juriſdiction. As for exam- the 

ple, it has always been holden that a conſtable may juſlify bet 
under a juſtice's warrant in a matter wherein the juſticc had oth 
a juriſdiction (7), though the warrant be never fo faulty: ere 
but that if a juſtice of peace make a warrant to a conſtable 1 
to arreſt a man in an action of debt, ſuch warrant will not _ g 
juilify the conſtable, becauſe he was not obliged to obey it, 1 
and mult take notice at his peril that it was in a matter but 
concerning which the juſtice had no juriſdiction (5). * 
| the 

The juriſdiction of the Court out of which the precept I 
iſſued, under which the defendants juſtified, is ſet forth m opi; 


the plea to be only for the trial of all ations perſonal tzuching 
the mines and miners £4 the ſaid fereſt. Now it is not ſet | 
ſorth in the plea that the ſuit any ways related to the mines, 
nor is it ſaid that the defendant was a miner at the time of 

the action commenced, but only ſaid that he was a miner at Al 
the time when the precept iſſued, which he might be though 
he were not a miner at the commencement of the ſuit : but 
unleſs he was ſo then, the Court had no juriſdiction of the 
plaint; and nothing is to be preſumed in favor of an in- 
ferior limited juriidiction but what is particularly ſet 
forth. 


As to the fourth objection; We, being clear as to the 
three firſt, need not give any opinion upon it. That the 
plaintiff or a mere itranger muſt ſet forth the proceedings at 
length, if he will juſtify under them, and that if he do not 
the plea of the officers who join with him is alſo bad, was 
thoroughly eſtabliſhed in the caſe of Maravia v. Shper (c), 
and the authorities which were there cited. But the only 


* „ ä „ 


a 


doubt here is whether Chriſiopher is to be conſidered as 2 T. 
mere ſtranger, it being ſaid that the ſaid Chriftopher acted as virtu 
ſervant to the other two and at their requeſt aud in their aid miſe: 
and alliſtance. conti 
f 1735 

(z) Vid. 1:43 v. Botcheleur, x V ntr. 273. | be O1 


(6) Vid. Sher v. Holloway, 2 Str. 1302; and 2 SJ. Caf. No. 100. 
(< } Sup. Ad. 11 Ges. 2. %. 30. 


” FT 


QA FA ” ow wo TY 


2 


———̃ 


MICHAELMAS TERM. 12 Gro. II. C. P. 129 


It is ſaid in the caſe of Briton v. Cole before cited that the 1738. 
Court ſeemed to hold « that if one come in the aid of the Gyn 
officer and at his requeſt he may juſtify as the officer himſelf M 48 
may do.” But if this be underſtood generally, I doubt whe- XR. 
ther this be law; for a diſtinction (I think) ought to be made | 
b-tween an officer who executes a civil proceſs and a peace 
officer who may command any one to alhit him. But how- 
ever, as there is no occaſion, we give no opinion at preſent 
on this point. 

Nor nced we give any opinion on the fifth objection, that 
it is not particularly alleged where the court was holden &c : 
but we are rather inclined to be of opinion that it is well 
enough as it is, and that there was no occaſion to ſet forth 
the particular place in the foreſt where the court was holden. 

But, by reaſon of the three firſt objections, we are all of 
opinion that judgment ought to be for the plaintiſf.“ 


LeTitTia HopcsKkin, THomas HopdskIx, and Ricy-M. 1G. 2. 


x | Thurſd 
ARD PICKWwORTH, again/# JoHN QUEENBOROUGH. Nov. — 


60 | $a vantage The plaintiffs ſet forth an indenture if, to cove- 
between the plaintiffs and one Priſcilla Brown de- naut for not 
ceaſed and the defendant, dated the 1ſt of May 1721, where- — So 
by the plaintiffs and the ſaid Priſcilla demiſed to the defen- miſes de- 
dant ſeveral barns out-hwuſes ſtables and other buildings, and Os. 
amongſt the reſt a kiln, and ſeveral parcels of land with plead that 
their appurtenances, to hold from the 25th of March then the plaintiff 
lait pait for the term of fifteen years un er the rent of 13/. Jared al 
a year payable at Michaelmar and Lady-day ; and the de- tion acerued 
fendant covenanted to keep all and fingular the premiſes in #74 ««4 


Med 
good repair and to leave them fo at the end or ſooner deter- — 


W : the premiſes 
mination ot the term. aud expelled 
him, rhe 
: ines 1 plaintiff 
The plaintiffs ten ſet forth that the defendant entered by may reply 


virtuc of the ſaid indenture and was poſſeſſed of the pre- that he % 


miſes, and that whilſt he was ſo poſſefſed and during the 9 A y 


continuance of the {aid demiſe, vz., on the 1it of February forms &c. 
1735 he permitted and ſuffered the cowhouſe and barn to But toan 
be out of repair and ſeveral other parts of the buildings and — 


venant fur 
3 : not repairs 
mg ieyeral premiſes the deſendant cannot plæad an expu. ſiun by the plaintiff from part. 


K the 
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1738. the kiln in particular, (particularly ſpecifying the buildingy 
Lu and the repairs that were wanting,) and that he permitted 
Hoc and ſuffered all the ſaid buildings before ſpecified to remain 


and continue fo out of repair to the end and expiration of 
the ſaid term, and left the ſame ſo out of repair; contrary 
to his covenant &c: 


The defendant pleaded to the whole declaration that be. 
fore the ſuffering any of the ſaid premiſes to be ſo out of re. 
pair as in the declaration mentioned and before the faid 1ſt 
of [ebruary 1735, viz. on the iſt of May 1730 the plain. 
tiff Letitia entered into the faid kiln parcel of the ſaid pre- 
miſes ſo demiſed and a great part thereof, to wit, one half 
part thereof pulled down and him the faid defendant from 
the ſaid kiln and from the uſe occupation and poſſeſſion 
thereof expelled and amoved and the faid defendant ſo ex. 
pelled and amoved from thence to the end and expiration of 
the ſaid term held out & c; and this he is ready to verify &c. 


The plaintiffs replied that the faid Letitia did not 
amove and hold out the ſaid defendant from the ſaid kiln and 
from the uſe occupation and poſſeſſion thereof in manner 
and form as the faid defendant hath above alleged; con- 


chuding to the country. 


The defendant demurred, and ſhewed for cauſe of de- 
murrer that the plaintiffs by their replication put in iſſue 
matters not iſſuable or triable by a jury, and that the repli- 
cation was inſufficient &c (a). 


Judgment (5) for the plaintif” 


(a) The caſe was argued by Beatle Serjt. for the defendant, and 
Serjt for the plaintiffs. | he former contended that the entry And pulling 
down were the material parts of the plea, aud ſhould therefore have been 
traverſed; and that th. matter denied, the expu'ſion, was only a conclu- 
ſion ot law from the entry &. And he cited 1 Rol. Abr. 940. . pl. 1. 
Cherburnew Rye, Cro Eliz. 341; Cibell v. Hill, 1 Leon. 110; 11 Rep. 10.; 
Allen v. Reeve, cited in Hardr. 70. Raſt. 178. 6. Robinf. Entr. 354 
Brownl Entry. 60. fl. 115 and Carith v. Read. Moor 4” 4. For the plain- 
tiff were cited Reynolds v. Buckle, Heb. 326 ; Roper v. Llogd Sir T. For. 
148 and Barker v. Fletsvell. Godb 70. 

6%, | he reaſons given by the Court do not appear in Lord Ch. J. 
Willis note book; the following note is taken from Nr. Juſt. . Fotis: 


_ * Willes, Id Ch. Juſt. — This is ar action of covenant on a deed. 
in which the deferdant covenants to keep certain premiſes, of which the 
kiln is one, in repair; the breach is for not repairing a great many parts 


a3 well as the kiln, The defendant pleads one plea to the whole, viz. on 
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* tered into the kiln and lled the defendant from the 1728. 
2 2 — 2 he — reply that the defendunt did 6 73 , 
— | him in manner and form. Now this is certainly a matter — 
on oo | if every entry ard pulling down be an expulſion, the expulſion 792 G5FIN 
verſav "(ble - modo & forma put the whele in iſſuc. A man is only ob- againſt 
15 ———— 2 material part uf the plea; the expulſion here is the only Queen- 
1 8 material; neither the er try or pulling down is an expulſion (1) If BOROUGH. 
11 had been for not repairing the kiin only, it might have been an excuſe : 
bur as it is pl aded, the plea is no anſwer to the declaration ; and the re- 
plicati u is good. 
The other Judges were alſo of the ſame opinion. 

\ lor v. Cle. Dur n Eat. 232, (the judgment in which caſe 
* 8 AA in the 2 on error, H. Bl. Rep. $55.) it 
was hoiden that in treſpaſs for breaking and entering the plsintiff 's houſe 
and expelling him there from the breaking and entering are the piſt of the 
a&ion, and the expulſion only matter of aggravation ; that therefore a 
: ſtification as to the breaking and entering covered the whole declara- 
— - and that, if the plaintiff meant to mit on the expulſion as making 
the defendant a ea mar” ab initio, he ſhould inſiſt on that by a replication 
er a new aſſignment, 


» 


WiLL1am EATON againſt ROBERT SOUTHBY. 


Hil. 12 G. a. 
Saturday, 
CT. 10 & 11 Geo 2. Rol. 2301, 2.] Feb. rcth. 
"Þ m3 eotine of oe Once was ve chore be ay 
Wiles Ld. Ch. Juſt. © Replevin for ſeventy cocks or — 
ſhocks of wheat taken 31ſt July 1736. — 
The defendant avows taking them becauſe the locus in g R. v 


quo contains ten acres of land, and that before the taking, to tufficient 
wit, 2oth April 1736 the defendant was ſeiſed of a meſſuage 8 
and one hundred and one acres of land, of which the ſaid ten dr 


nart at 


acres were parcel, ya fee; and that being ſo ſeiſed before the will &c.— 
time when &c, to wit, the fame day and year he demiſed the — 

which had 
been cut was left on the ground until it was fit in a courſe of huſhandry to be carried is 
ſufficiert, without ſaying how long it remained there; the reaſonableneſs of the time 
being a quettion of fact for the jury, and not a quelit.ion of law for the Court. 

—(:0c6> are bound by the delivery of the fieri facias to the ſheriff; and therefore h- 
may anon tle writ notwithſtanding the death of the party aft-rwards and before the 
return ot it. 

A the eſtate of a tenant at will be determined either by his death or by the act of 
the landlord, he or his executors may reap the corn town by him. 

And therefore the corn ſown by a tenant at will (who died before harveſt) and pur- 
chaſed by another perſon cannot be diſtrained by the landlord for rent due to him from 
a /ublequent tenant. 

-M kether gods taken in execution can be diftraine? for rent? 

Whether an action be real or perſonal depends on the thing to be recyvered by it, 
and not on the nature of the defence; and therefurs « replevin is a pertenal action, 
tin the title to land be brought iu queſtion. | 

——7 Mc. 251. 8vo. edit. 5. C. 
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1738,9. ſaid tenements to Thomas Dunſby to hold from thence for one 
Won year at the rent of 125/. a-year payable quarterly, the firſt 


yment to be made on the 21ſt of July next; that by vigtue 
of the ſaid demiſe the faid T. Dun/by entered and was poſſeſſ- 
ed ; and becauſe 31/. 5s. of the faid rent for one quarter due 
on the ſaid 21ſt of July was in arrear he diſtrained the ſaid 70 
cocks or ſhocks, being on the premiſes, for the ſaid rent. 


The plaintiff pleads in bar to the avowry that before the 
time when &c, to wit, H. g Ge. 2. one Henry Laſher re- 
covered a judgment in B. C. againſt one G. Sanders for a 
debt of 200. and 5os. damages; and that afterwards, to wit, 
on the 12th of February 9 Ges. 2. a hieri facias iſſued out of 
the ſaid court directed to the ſheriff of Oxfordſhire to levy the 
ſaid debt and damages on the goods of the faid G. Sanders, 
which writ was returnable craftino Aſcenſeonis. And the plain- 
tiff further pleads that afterwards, to wit, 22d March then 
following the ſaid writ was delivered to the ſheriff of Oxford- 
Hire to be executed, and afterwards the ſaid G. Sanders died; 
and afterwards and before the ſaid time when & c. viz. 15th 
of April then following ſeven acres of the premiſes having 
been ſown with wheat by the ſaid G. Sanders in his lifetime 
and the faid G. Sanders at the time of the faid ſowing having 
been lawfully poſſeſſed of the ſaid plice &c. as tenant at will 
to the faid Robert (the defendant) and alſo at the time of his 
death, the ſaid ſheriff before the taking &c. to wit on the 
i5th of April then next ſeiſed and took in execution by vir- 
tue of the ſaid writ the ſaid wheat fo growing, and afterwards 
and before the time Sc. wiz. 23d of April fold the faid 
wheat to the plaintiff in further exccution of the ſaid writ, 
whereof the defendant then and before the time when &c 
had notice; and that the plaintiff being ſo poſſeſſed and en- 
titled did ſuffer the ſaid wheat to gro on the place where &c 
until it was ripe and fit to be cut; and afterwards and be- 
fore the time when &c. viz. 2gth of July next the plaintiff 
entered into the premiſes in order to cut the wheat being 
then ripe and fit to be cut, and did cut the ſame, and made 
it into cocks or ſhocks, whereof the faid ſeventy cocks were 
parcel z and the faid cocks or ſhocks being fo cut, the plain- 
tiff ſuffered the ſame to lie on he ſtid ſeven acres until the 
ſame in a courſe of huſbandry was fit to 2 


. 
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and the ſaid wheat being ſo cut and lying on the premiſes 1738, 9. 
until it was fit to be carried away according to the courſe of Cory 
huſbandry, the defendant of his own wrong took and diſ- Earox 


trained the ſame under pretence of a diſtreſs, the ſaid wheat 
at the time of ſuch diſtreſs not being fit to be carried away 
according to the courſe of huſbandry. And the plaintiff 
further faith, that at the time of the ſaid diſtreſs there were 
other goods on the premiſes ſuſſicient to anſwer the value of 
the ſaid rentz and avers the identity of the wheat, and 


prays judgment. 


To this plea the defendant demurs generally; and the 
plaintiff joins in der.urrer. 


And ſeveral objections (a) were taken by the defendant 
to this plea. 

, That it is not ſufficiently ſet forth that G. Sanders was 
tenant at will to the defendant. 

24ly, That it ought to have been particularly ſhewn how 
long the wheat remained on the land after the cutting, that 
the Court might judge whether it were a reaſonable time 
or not. 

34l;, That, G. Sanders dying before the goods were taken 
by virtue of the fieri facias, the execution was not well ex- 
ecuted, for that it could not'be executed after the death of 
the . 

%, That though the corn had been legally taken in exe- 
cution, yet that it being ſuffered to remain on the lang was 
liable to be diſtrained for rent. 


As to the firſt objection; we are of opinion that it is 
ſufficiently ſet forth in the plea that G. Sanders was tenant 
at will at the time of ſowing the corn and alſo at the time 
of his death. If this indeed were otherwiſe, it would be 
an objection in ſubſtance and not form only, and conſe- 
quently might be weil taken advantage of on a general de- 
murrer. For the whole merits of the plea depend on G. 
Sanders's being tenant at will &c; if he were not fo, the 
whole plea is at an end. But pleas muſt be conſtrued ac- 
cording to a common intent; and a man muſt ſtrain indeed 


(a) This caſe was twice argued ; the time on the 1ſt of May 1738 

. A inten Serjt 75 the defendant, — Ser: t. for Aug — : 

on ne 29th ot June 1738 by Skinner King's jt. for former and 
Eyre King's Serjt. for the — 0 | 


to 


134 
1738;9. to ſay that this plea does not plainly intend that G. Sander: 
uss tenant at will. The word as tenant at will affords ng 

Earon objection ; it being the conſtant method of pleading that a 


ay int 
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books, we think that it is a 
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man was ſeiſed in his demeſne as of fee. The other words 
« having been“ we think hkewiſe well enough. The word 
& being (a)“ would have been the more common expreſſion: 
but as this part of the plea relates to the time paſt, we are 
of opinion that the words “having been” are more proper 
than the word being.“ 


As the diſt inction between real and perſonal actions, and 
that a replevin is to be conſidered either as a real or perſonal 
action according as the defendant ſhall happen to avow, ag 
is laid down in Finch's Law, P- 316. (6), and in ſome other 

iltmction that will appear on 
examination to be without fuundatiun. For an action ig 
Either real vr pertonal according as the thing to be recovered 
by that action is cither real or perſonal 3; and as nothing that 
is real can be recovered by this action, be the recovery 
what it wi:l, it cannot be conſidered as a real action. If 
the nature of the defence would make a difference, actions 
of treipais wherein the title of land is brought in queſtion 
by the plea, and actions of debt for rent wherein the title 
of the land may come in qucition, nay even actions of 
debt on a bond againſt, an heir where riens per diſcent is 
2 muſt be couſidered as real actions; which yet would 
e moſt abſurd. | 


As to the ſecond objection, that it ought to have been 
particularly ſet forth how long the corn lay on the land after 
it was Tut, that the Court might judge whether it were 2 
reaſonable time or not; we think alſo that this objection 
will not hold. For though it is ſaid in Co Lit. 56. b. that 
in ſome cates the Court muſt judge whether a thing be rea- 


(a) © Being” has been holden to be an averment even in criminal pro- 
ceedings; K. v. Meer, 2 Mod. 1:8; K. v. Boyall, 2 Burg. 632; and &. v. 
Bootie, 2 Burr. 864. See Mead v. Robinſon, M. 17 C. 2. Ii. 

(5) It is obſervable of the two authorities, referred ro by Finch in ſup» 

of his opinion, that © a r:plevin for goods diſtrained which according 

to the nature of the plea miniſtered by the parties groweth to be cither a 

real or perſonal plea,” that the firit F. N. B. 155. to 160. is entirely filent 

3 the uber, = the other 4 H. 6. zo is only an argument of counſel j 

otte/more who uſed it not being appointed a Judge until 1 which was 
five years after the 4 Hen. 6. 4 Judge ä — 


ſonable 


i 
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ft notice, and the like, it is abſurd to ſay that in the 

p | caſe the Court (a) mult judge of the reaſonabieneſs ; for if Karon 

y —— 

4 

2 

E 

r 

d 

} 

2 Thirdly ; As to what we ſaid that, the party" before 

« the actual execution of the fieri facias by the ſheriff, the 

4 ſheriff could not take the corn after the death of G. Sanders, , 

9 ., we are of opinion that the law is otherwiſe. As to what 

was ſaid in anſwer by my Brother Eyre that it has been hol- 

n den — if the puny dic after the teſte ore 

J the return of the writ, the writ not ithſtanding may be 

a executed, we give no opinion for if C. Sanders had died 

aa before the writ had come to the hands of the ſheriff (5), it 

4 might have admitted of ſome But we think that 

le there is no doubt here, it being expreſs| the 

4 fieri facias was delivered to the ſheriff before t 

d » Tr. 11 G. : 
leton v. Sweetapple, T. 3- and 


(a) In Metcalf. v. Hall, and 
M. and H. 23 G. 3. J. R. where was what was a 
time wit..in which a banker's check ſhould be preſented for payment in 
Land ſo ue of the Judges laid that what was a reaſonable time was a 
7 queſtion of law; and they wiſhed the jury to confider a check preſentod 
8 within a reaſon..ble time, if preſented on the day next after that on which 

it was ru: after four trials however the verdict of the jury 1 

by which it was decided that the plaiatiffs had made the check their own, 
by not preſenting it n the day when it was given, the bankers topping 
payment the next day. ö 2 

But in a ſubſequent caſe, Tindal v Browns, 1 D. & 1. 168. Lord Mans 
feld faid * What is reaſonable notice (by the holder of a bill of to 
the drawer or indorſet that it is diſhonoured by the acceptor) is y 2 
queſtion of fact and partly queſtion of law.” So in Beit v. Wardell, E. 
1740. B. C.. where a cuſtom was pleaded that the inhabitants of a ton 
might walk or ride over certain c:oles of arable land at all ſeaſonable times 
of the year, it was ruled that what was @ ſeaſenable time was partly a q eſtion 
of ſact and pertly of law. | 

(5) it appears from the caſe af Bragner v. Langmead, 7 Durnf. E 29. 
and the caſcs there referred to, that che ſheriff might have proceeded to 
Execute the writ not withſtanding the death of the party before it came to 
the ſher'ff's hands; tor the goods ot u defendant were at common law 
bound from the teſts of the writ, and the ſtatute of frauds, 29 Car. 2. c. 3, 
Lis. ich eats that thy ſha. ] only be bound from the delivery of the 
himſelt the ſheriff, only relates to purchaſers, and not to the defendant 
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of G. Sanders ; and conſequently by the ſtat. 20 Car. 2. 6. 
* 16. it bound the property of the goods from that time, 
and therefore the ſheritf might fell them afterwards when. 
ever he pleaſed. The cafe (a) which was cited of a Mar- 
rant to levy a poor's rate is in no wite like this; for the war 


rant is no lien on the goods of the party until it is actually 


executed; 


Fourthly; but the principal objection was whether the 

s being taken in execution could afterwards be diſtrain- 

et; and it the goods had becn the goods of the new tenant 
T. Dany and had been taken by virtue of an execution 
againſt him (which would have brought this point in queſ- 
tion) it might have required very good conſideration, it be- 
ing a point of great confequence. That goods taken in 
execution, or even goods diſtrained damage teafant, are in 
the ci ſtody and under the protection of the law and there- 
fore cannot be diſtrained for rent, is expreſsly holden in C-. 
Lit. 47. a., and ſeveral other books (6). And we are in- 
clined to be of this opinion. But if it were neceſſary for us to 
give any poũtive reſolution on this point, it would be very 
proper to conſider whether the ſtatute 2 V. & AI. c. 5., 
and the ſtat. 8 An. c. 14., have made any alteration in this 
reſpect. But we think we have no occaſion to enter any 
further into this matter, berauſe we are clearly of opinion 
that if there had been no execution in the preſent caſe yet 
the corn could not be diftrained. ; 
The law is that, if the eſtate of a tenant at will be de- 
termined either by his death or the act of his landlord, he 
in the one caſe and his executors or adminiſtrators in the 
other ſhall reap what he has ſown ; and that the tenant at 
will or his repreſentatives ſhall have free liberty of ingreſs 
egreſs and regreſs to come upon the land and to cut and 
carry away the corn. Theſe are the expreſs words of Lit. 
ſect. 68.4 and it has been undoubted law ever fince. And 
yet there will be an end of this law if the preſent diſtreſs 
can be maintained. For a landlord will have nothing to do 
but to determine the eftate of his tenant at will as ſoon as 
he has ſown all his corn, and then to let his land to ano- 


(a) Welli: adminiſtrator v. Huett, Hil. 5 C. 2. C. B. 
(65) Vid. Part. Rep. 120, et icq, 
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ther reſerring rent upon a day before harveſt; and then, as 1738, 9. 
in the pretent cafe, he may diſtrain the cord as ſoon as it is Gy 


cut; tince the ſtat. 2 V. AI. c. F. he may now dilſtrain 
coru loofe or in ſheaves: but this is fo abſurd ard contrary 
to common ſenſe that but ſtating the caſe is ſuthcient to an- 
(wer it. And it was rightly obterved by the countel for the 
plaintiff that a landlord in this cate has no power to let the 
land but ſubject to the fame condition as he himielf held it. 
And yet this, when it is conſidered, is the whole of the 
preſent caſe. ; 


We are therefore all clearly of opinion that judgment muſt 
be given for the plaintitf (a).” 


% A writ of error was aſterwards brought in B. R. to reverſe this judy- 
mat and in e, 14 Ceo. 2. two obichtions were taken by the countel for 
the plaiutuf in error; Lt, that though an cltate in ſce may be picauct ge- 
neraliy, yet that the commencement ot all particular eſtates ought to he 
(k-wn in pleading, becauſc it is traverſable; 1 Ii. 3 3. 6.; and tat there- 
lure a the plaintiff below claimed title under $.mders, he ſhould have hewn 
how $anl-r;'s title commenced. zdly, [hat the curn was nct privi.eged 
tou dittreis at the time, becauſe the ſheriff had not only ſold the corn but 
had returned the writ, and that the law had had its effect. 

To this it was anſwered ; iſt, that Sanlers's title was immaterial; for 
that the plaintiff below did not derive title under Sanders, but merely 
th-wed that Saunders had ſuch a pofleſſion in the pr: miles both at the time 
of ſe ing the corn and at the time of his death as mae the corn ſiahſe to the 
execution; and that the plaimt.ff was 2 ſtranger to this eſtate, and therefore 
could not ſet it out in pleading. Tucker v. Hodges, C:rth. 2 ;—and idly, 
that the corn was not dittraimable, becauſe when the cortinuance of an 
cite is uncertain and determined by the act of God the leſſee or his repre- 
ſeutatives arc entitled to the emblements, ter which purpote the law gave 
them ingrefs evrefs and regreſs; that the vet, ce of the leflee muſt have 
the ſanie privilege ; but that this privilege would be detiroyed if as ſoon as the 
cen is cut and before it is ready to be carried away it were liable to a du- 
sent Que from a ftranger; and that therefore the law gave the party 
a :calunable time to take away the corn. 

Ie Chact Juſtice thought there was no foundation for the firſt vbjeRior. : 
but goubtiag on the tecond, a further argument was award d.—Ms. Coll. 
Ai Chart Jaitice. 

—ihe platutiff in error died before any judgment was given in B. K.; 
«rd 1 ſeems probabie from a note in Barnes 206. that the plaintiff below bud 
the tiuits of the judgment given in his favor in E. C. 
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1738.9. 
1 RopexrT Moor on the Demiſe of Joszen Facce 
M..nuay, arainſt CHRISTIANA HEASEMAN. 

Feb. 12th. O 


Deriſe of a T 

farm calic HE following opinion of the Court was delivered by 
— = . | 

minder t» Iillie Lord Chief Juſtice. * Ejectment of lands in Cæu- 
— n Feld and Shermanbury in Suffex not guilty pleaded; and a 
pavins wa ſpecial verdict iound, on which it now comes on. 

cack oft her 


2 It was four:4 that the wliole farm, of which the leſſor of 
& +; if «i. the plaintiff only cluuns a moicty, is 1104. a-year; and that 


therofthem ge S fur nar Alarſey bing fcifed ot the whole in fee made 
Ge the 1ur- het will 3 March 10%, and thereby deviſed the tame in 


wviver'o 


hace the le. theſe words; As for my lands in Corefeld called Gratwick 
gary; of and Londen or by whatſoever name or names that farm is 


—— — called or known, I give to my hiter Dame Mary 7 agge dur- 
ed b tua ing her natural life, and after her deccaſe to her daughter 
the fen vi- Sifu Fogge, paying to each of her ſiſters Elizabeth and 
vors: na!! . . 

exſeallthree Har) Tagge 5 col. a-piece ot good and lawful money of 
die b.fore England; and if either of them die, the ſurvivor of them 


— —_ to have ihe legacy; and if the fait Suſannah Fagyge die, I 
A. for W:il that the farm be divided between the ſurvivors, and in 


_ ever;— Cale all three daughters dic before their mother, I will it 


—— ada deſcend to the right heirs of Dame Mary Fagge my filter 
each entit- for ever.” 

led to a That Suſurnah Aforley died without iſſue 11th March 1676; 
moicty of | 2 — A -_q 

the lam in and that Dame Alary Tagge, then wife of Sir hn Fugge, 


fee on the Was her only filter an heir, who had three daughters, Eliaa- 
contmeen- pp, Mary, and Suſannah, and ſeven ſons, Robert, Titus, 


ns Fames, George, Chailes, Themas, and Foſeph. That after 


ſurvivin 

their me, the death of Suſannah Morley, Sir John Fagge in the right 
ne AY of his wife entered and was ſeiſed in the right of his wife 
fiſter (B.) for and during her natural life. That Suſannah Fagge died 
N in the lifetime of her mother without iſſue, v 2. on the 7th 
— 3 of Auguſt 1678. That Mary married one Fohn Spence and 
— had iſſue John, and died in the lifetime of her mother, viz. 
o if theon the $th of Oclaber 1683. That Dame Mary Fagge the 
_ * mother died on the 22d of November 1687. That after her 
viſe * in death Jehn Spence fon and heir of Mary Spence entered into 


ca e all "I _— 
exe a. à moiety of the premiſes; and Elizabeth Fagge entered upon 
before &. 

then to A.'< heirs &c" had not been added. -A deviſe to A., he paying debts or a legacy, 


will carry tue fee, 


ch: 
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the other moiety, and was ſeiſed thereof, and being ſo ſeiſed 1738, 9. 
afterwards married one Philip Gell, who afterwards entered gra 
and was ſeiſed thereof in the right of his wife Elizabeth; Moone 


and being ſo ſcited he and his wife by indenture iſt Sten f. 


ber 1713 covenanted with Jahn Curſon and Will;am Fiutzher+ 


dem. 
688 


aguinſt 


bert to levy a fine of their motety the next Aichae/mas term HRA4- 


to the uſe of them and the ſurvivor of them tor their lives 
and the life of the ſurvivor, and after their deceaſes to the 
uſe of Charles Fugge, the fifth fon of Dame Mary Fagge, 
for his life; then to truſtees to preſerve contingent remain- 
ders; then to the uſe of James Fagge eldeſt fon of the ſaid 
Charles and the heirs male of his bo ly, and for default of 
ſuch iſſue to the uſe of the ſecond fon of the faid Charles 
and the heirs male of his body, and for default of ſuch iflue 
to other uſes mentioned in the faid indenture. That a fine 
was levied accordingly in the Micbaelmas term following. 


That after the levying of the faid fine Charles Fagge had 


a ſecond fon born, by name Joſeph. That Charles Fagge 
died 12th of March 1714. at Elizabeth Gell died with- 
out iſſue 11th of June 1716; and Philip Cell 17th of June 
1719; after whoſe death Nobert Fagge, elded fon of Dame 
Alury, entered into the premiſes in queſtion and was ſeiſed; 
and being fo ſeiſed 2gth of September 1719 he made a leaſe 
to Chriſtiana Heaſeman for twenty-one (a) years, by virtue 
of which the entered and was poſſeſſed. That James Fagge, 
the eldeſt ſon of Charles, afterwards viz. 15th of Ofeber 1730 
died without iſſue z after whoſe death and before the time 
when &c Joſeph his next brother entered upon the ſaid 
Chriſtiana Heaſeman before her term was expired; and 
on the 2d of October 5 Geo. 2. demiſed to the plaintiff to 
hold for five years from the firit of October before; by virtue 
of which demiſe he entered and was poſſeſſed until the de- 
fendant Chriſtiana entered upon him and ejected him. 


And the queſtion (5) upon this ſpecial verdict depend: 
wholly upon this, whether Elizabeth Fagge (afterwards Gel!) 
took a fee-fimple in a moiety by the deviſe of Suſunnal 
Marley, or only an eſtate for lite ? | 


(4) By conſent the term was enlarged for five years by rule of court. 
(6) This caſe was twice argued, by Parker King's Serjz. and Draper Serit- 


for the plaintiff, and by Belfield wad N ynie Serjeants for the defendunt. 


ff 


MAN. 


\ 
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1738,00. If ſhe took a fee-fimple, judgment ought to be for the 

— plaintis; 
Mooxz If only an eſtate for life, for the defendant; for then up- 
— on her death the citate deſcended to her eldeſt brother R-bert 
e (under whom the defendant claims) as heir to Dame 


Heat Jfary Fagge. And we are all of opinion that A/rzabeth took 
zn ellate in fce. 


The Grſt queſtion that was made (und to be ſure a very ma- 
terial one) was what eitate Sπ¾ZH n Fugge took by the de- 
vile to her; becauſe it would be hard to maintain that her 
two liſters could hare larger cft.ates than the took. 


It was agreed that many words would paſs a fee - ſimple 
in a will which would not be fo in deeds, if the intent of the 
te{tator plainly appears. But it was inſiſted that the words 
maile ulc of here were not ſuihcient for that purpoſe ; for 
it was ſaid that it is here found that Dame Mary Fagge was 
heir to the teſtator, and conicquently her eldeſt fon Rzbert, 
under whom the defendant claims, was heir after the death 
of his mother; and the rule is, as it is expreſsly laid down in 
the caſe of Gardzer v. Sheidon, Vangh. 262, 3. that an heir 
iball never be diſinherited except by expreſs words or ſuch 
as have a neceſſary implication. But, if this rule were to be 
taken ſtrictlv, it would overturn a t many reſolutions. 0 

* Crea Y 
I might mention a multitude of cafes to this purpoſe : but 


I choote rather to confine myſelf to thoſe which are exactly OO 

parallel to the preſent. If a man deviſe an eſtate to another * 

| fejing his debts or paying a certain ſum in groſs, the deviſee . 
\ takes a fec- ſimple. It was indeed formerly a doubt whether E 
or no he took a fee- ſimple unleſs the ſum deviſed exceeded — 

ine annual value of the eſtate. But it has been long ſet- Fy 

tled that ſuch deviſe gives a man a fee- ſimple without any * 

regard to the quantum of the debts or of the ſum deviſed to * 

be paid and the value of the lands. n 

And ſo it is expreſsiy held in Cz. Lit. g. b; 3 Co. 21. az th 

Beruſtan's caſe; 6 Co. 16. az Callier's caſe; * Eliza. 378. er 

5. C. Ben * 373 Cre. Eliz. 205; Mellict and Hamand; Ju: 

1 Rel. Ar. 834. pl. 55 C-9. Fac. 527 $ the caſe of Spicer V. Mc. 

S/\icer, Cre. Jac. 5993 Greeve v. Dewell; 2 Med. 25. _ 
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Reed v. Hutten; and in many other caſes (a). And the rea- 1738, 9. 
ſon which is given for it in 6 Cz. and in ſeveral other books i222 


that every deviſe mutt be taken to be intended by the devitor 
to be for the benelit of the deviſce; whereas if he (6) be 
obliged to pay the debts of the deviſor or a certain ſum in 
groſs, if the deviſee ſhould happen to die before he can raiſe 
the money out of the prolits of the eſtate, it he were only 
to take an eſtate for life he would be damnied and not be- 
nefited by this devife. But if Yaughan's rule were to hold, 
there would be an end of this way of reaſoning, and all thote 
caſes muſt be overturne:!. For though this expreſſion of 
paying the debts &c makes it highly probable (c) that it was 
the devitor's intention that the devifee thould have an eſtate 
in fee, yet it is very far from being a neceſſary (d] iuip icution. 
For in many of the cafes the money deviſed to be paid was 
not near the value of an eſlate for life in the premiſes, and 
thereſore it was poſſible that the teſtator might intend that 
he thould only have an eſtate for life, becauſe he might fell 
that eſtate immediately, and then he would be ſure to be a 
gainer by the bargain. But as this is a forcign and not a na- 
tural conſtruction, it has been always rejected. However 
theſe caſes ſhew that my Lord Yaughar's rule is not right. 


But the rule is that the intent of the teſtator ought to ap- 
pear plainly in the will itſelf, otherwiſe the heir thall not be 


(a) See the caſes collected in 8 Fin. Abr. 222. Kc. Deviſe” S. a.—Sce 
alſo a} ley v. Leppingwell, 3 Burr. 1532; Fingmarton v. Holylay, 1 Bl. Reps 
$37, an 3 Burr. 10136; Goudright v. Allin, 2. l Rep. 141; Loveacres v. 
Blis't, Cre 3e, Die d. Palmer v. Richard;, 3 Durnf. Z 356; Dee d. 
Brecley v. RU. 4 D. E E. By; Cocarigòt d. Bur v. Stocker, 5 D. & 
E 13; Ader v. ene, ib. 294; Dae d. Wil'y v. Hilmes, 8 D. C. E. 1; 
and Jeulint v. Jenin, Adich. 26 Geo. 2. C. B pl. But this rules does rot 
apply to ee cates where an Hai is given to the deviſce; Doe d Hanſon v. 
Fyldes, Cor. Bag ind Deus d. Slater w Slater, 5 D. & E. 336. 

(bj But this Govifſee docs net tare a Fre where the charge is net on the 
eſtate in 1s 1-145, as where the deviſe was to A. * after pryment of my 
Juit dehts and ſuncral expences.” Ded d. Mar v. Meller 5 D.& E 545; 
and 6 D. 2 E. te. 

fc) . Hut, 2 A. 26. the Ce urt ſaid „If there he a deviſe tu 
one up : Com it n to pay alum of mene, if there be lilits ei à lots, 
tough rot very provutie that the deviſes may he damnificd. it ſua / be cou 
ſtrucd a ice; and uch conitruction hath been always allowed in vis. 

{ ce ſo Guadrielt v. Allia, 2 Bl. Rep. 41. where” De Grey Chit 
Juiice Labs the deferdane mult tak - a Fre * by implication, not ind @ 
ige, frifily and mithematically 12 king, but far necei- 
ry, as !t Corriy ariles from the reafuuble conſtruction of the will 
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1733.9. diſinherĩted. Upon the ſtrength of theſe caſes it is plain that 
WR S:ſunnah, if the had outlived her mother, would have taken 
Atoxz a fee-fimple by this deviſe ; the money which ſhe is directed 


d-m. 
Fear 


to pay being (as it is found by the ſpecial verdict) near ten 
times the annual value of the eſtate. 


As to the objection drawn from the ſubſequent words 


% be die die farm to go to her filters,” we think it is of no 
weigutz for theſe words mult be intended to mean * it the 
die before ſhe has paid the legacies.” Theſe words are twice 
mide ute of in this clauſe; and in the ſirſt part of it they 
will not bear any other conſtruction, where it is faid ei- 
ther of them die the ſurvivor of them to have the legacy” 
for it coulil never be intended that after the legacy paid nei- 
ther of them lhould make uſe of the money until it was 
ſcen which of them was entitled to ic by ſurvivorſhip. And 
in this place it would be abſurd to ſay that if the lived to 
pay her titers their legacies and thereby became a purchaſer 
of the eſtate, yet that the ſhould have it only for life. We 
think therefore that theſe words afford no reaſonable objec. 


tion. 


Taking it therefore for granted that Suſannah took an ef. 
tate in fee, the next queſtion is what eſtate her ſiſters Eliaa- 
beth nd Maury took on her dying before the payment of their 
leg mes. And if the words of the will had gone no farther 
th. that in that caſe the farm ſhould be divided between 
the;::, yer we ſhould have thought that they would have 
taken tee. For it is plain that the teſtatrix intended that 
they (hou:d have the ſame intereſt in it as Suſannah; and it 
is givea to them in licu cf their legacies which they might 
have iſpoſcd of as they pleaſed; and therefore it is higi ly 
— that they thould have the fame power over the 
eltate. . 


Du: if there were any doubt on theſe words, we think 
that the ſubſc.quent words © in caſe all three daughters die 
bei: re their mether that it ſhall deſcend to the heirs of the 
mae her“ have put it beyond all diſpute, and plainly ſhew the 
intcut of the teſtatrix. For if ſhe intended that the daugh- 
tc.s ſhould be only tenants for life, and conſequently that it 
!t.ould go to the heirs of the mother whether the daughters 
Ciel betore their mother or not, it would have been moſt 
abſurd in her to ſay that it ſhould go to the heirs of the 

mother 
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mother in caſe the danghters die before her. Unleſs therefore 1738, 9. 
theſe words are rejected (which to be ſure they cannot) they Wer 


plainly exclude any ſuch conſtruction that the teſtatrix i- 
tended them only an eſtate for life, even though they out- 
brei their mother. 


And this is exaQly agreeable to what is ſaid by Saunders nf 


zt the end of the caſe of Pure v. Rogers, 2 Saund. 388. 
It is not indeed the point as adjudged there : but Saunders 
was a very great man, and his reaſ-ning in that cafe is I 
think unanſwerable. The words there were, a man gives 
the inheritances of his lands to his wife for life and then to 
her ſon after his mother's life, and if he die before he comes 
to the age of twenty-one years, then he gave the inheri- 
tances of his lands after his wife's life to his own heirs for 
ever. The words are exactly parallel to the preſent ; and 
Saunders argued that by the words * if he die before twen- 
ty-one, then the eſtate ſhould go to his own heirs,” he muſt 
mean that «© if he lived to be twenty-one, it ſhould not 

to his own heirs,” but that the fon thould have an eſtate in 
fee. It was ſaid indeed in the preſent caſe that the word 
« inheritance” was in that deviſe, which vi termini carries 
a fee; but Saunders did not take notice of this; and it is 
plain no argument could be drawn from ie, becauſe the teſ- 
tator uſed the very ſame word when he gave the eſtate to his 
wife only for her life. | 


The ſtrongeſt authority that was cited againſt this con- 
ſtruction in the argument of the preſent caſe was the caſe of 
Fettywaad v. Cooke, Cro. Eliz. 52 (a), where a man gave 
three meſſuages to his wife for life, and then the remaind-r 
of one of them to his ſon and his heirs, of another to her 
daughter and her heirs, and of the third to another daugh- 
ter and her heirs, and if any of them died without iſſue, 
then the ſurvivors ſhould enjoy totam illam partem equally 
to be divided between them ; where it was held that theſe 
words gave only an eſtate for life to the ſurvivors. If I 
had been to give my opinion on that cafe, I own, (as I am 
at preſent adviſed) I ſhould have thought otherwiſe. But 
taking it to be law, there are no ſuch words there as are in 
the preſent caſe « if all three die before ſuch a time,” that 

| then 


(% 3 Leon. 180. hy the name of Putnam and Coat”; caſe. 
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then it ihould deſcend to the right heirs of the deviſor, which 


Way arc the words on which we principaily rely in the preſent 
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caſe. There was an argument made uſe of on both fides 
from the penning of this clauſe in the will; on tlic one fide 
it was ſaid that when the teſtatrix intended to give only an 
eſt:te for life the has given it by expreſs words, for the de- 
viſes the eſtate expreſsly to Dame Mary Fagge tor her lite; 
and on the other fde it was ſaid that when the intended a 
fee fimple the has done it by proper words; for the has giren 
ir cxpreſsly to the right heirs of Dame Mary Fagge. But 
az this argument is equally ſtrong both ways, it proves no- 
thing at all. 


But for the other reaſons which I have already given we 
are all of opinion that Hier und Mary took eitates in 
fee upon the contingencies of their ſurviving their mother 
an ok their ſiſter's dying before ſhe paid their legacies, 
both which contingencies happened; and therefore we are 
of opinion that judgment myit be given for the pluintiff (a).. 


(u) The following private note was added in Lord Chief Juſtice 777K, 
book: 

« ſris ſaid in Cro. C:r. 369. and agreed by the whole Court in the cafe 

of Spirit » Bane that the words in a will which diſinherit an heir ought 
to have an apparent intent an nut to be ambigugus and doubtful, and t 
the intent ought to be collectct wut of the words of the will, and not from 
any foreign wtcudment or averment. And there is the fame declaration 
by vie Court in the cale f Hi V. Merryland, Cro. Car. 450; Which 
18 exactly agreeabic to the rule which | have laid down in this cale, and 
!hews that the rule lald down by Vu gen in the caſe of Gardazr v. Sheldon 
is a new notion of his, and not the right ru e.“ 
The judgment (above given) was affirmed in error, M. 1g 
Ge. 2. B. R. aſter three arguments at ta. bar. n addition to the points 
diſcuſſed in the Common Pleas. another obje tion was taken in F. K. by 
the p.aintift in error, that the judgment was erroneous becauſe it was a 
judy ment for à divided moicty, whereas the two futers Elizaberh and Mary 
were tenants in comm em, and therefore the judgment ought to have been 
tor an undivided moiety. 

But che Curt aniwer:d this by faxing that it did not avpear that they 
were tenants in comma at the time of bringing th ejectwn t, but that 
on the contrary it appented that the heir of Mary entered int one moiety, 
an the leſſor of tus plai gif imto the „ther for which the cje ment was 
brought. But ever: airing that tne left r of the piaintiſf was a tenart 
in common, they zaid there wa, no wripht in the objection, for that one 
renant in coramon could ror create a Kwerance by action and thit a judge 
ment to hold in jeveralty woult ike no diziſien.— AIs. C. II. . , Chick 
Ju dice. — And vid. 7 37... 42 3. oct. cd. 
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May 22 


66 ASE. The firſt count is on a promiſory note for Tis plain- 
-l. 10. dated the 12th of July 1736, figned by the. — 


on a promi - 
defendant, payable to the plaintiff or order on demand, ſor ſory CS 
value received. The ſecond count is the ſame z but it goes FR”. 
on and ſays that before the ſigning of the note laſt-mentioned 412 
it was then and there agreed by and between the plaintiff and alleged 


and the defendant that in cafe the ſaid Nulier (the defendant) that before 


the note 


ſhould buy the malt expended in his dwelling-houie for the un, given 
three — next ning of the plaintiff, then the rote laſt-ir — 
mentioned was to be void; and the faid plaintiff was ——— — 
ſerve the detendant in the ſame manner as the reſt of the that if the 
cuſtomers of the plaintiff; and the plaintiff avers that ſince — 42 
the making of the ſaid note the defendant hath expended ehe 17 
at quantities to wit 100 quarters of malt in his dwelling- uf ail the 


houſe, and that the ſid defendant did not buy the ſuid malt malt ex- 


lo expended or any part thereof of the ſaid plaintiff, but his — 

neglected ſo to do. 222 
There were likewiſe two other counts, which were not — 

material to the point in queſtion. i — 2 


8 . 6 that the d 
The defendant to the firſt third and fourth counts pleaded endant had 


the general iſſue that he made no fuch promiſe, and ifſue expended « 


is joined thereupon ; and demurs to the ſecond, and aſſigns, 
tor cauſe of demurrer that the plaintiff hath not ſhewn in malt &c but 
his declaration that he from the time of making the laid nad _ 

agreement cid uſe and excrciſc the trade and buſineſs of a, — 


maltiter, and was ready aud willing to fell and deliver to tiff: 


the ſaid Multer tuch malt as he the faid Malter expended — — 


his dwelling-houſe from the time of making the ſaid agree- d emurrer; 
meat until the day of obtaining the origwal writ. becaule the 
The plaintiff joins in demurrer, —— 
ment, or at 


Hufſ.y Serjt. for the defendant agreed that in the caſe of = 
mutual promiſes-there is no occaſion for an averment of mu agreement 


22 8 - mult be 
tual pertormances, as is held in 1 Saund. 320; 1 Lev. 274 ers * wil 
only as a defeazance, and then if the defendant would take ad vantage of it he ſhould 
ac w the performances en his part, 


and 
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1739. and the caſe of Blackwell v. Naſh (a) M. 9 Geo. 1. B. R., 

doc he infiſted that this was part of the agreement and the 

Conxi5u only conſideration that appeired for the note; and that there. 

a=X ,. fore the plaintiff ought to have averred that he was ready and 

willing to have performed fo much of the agreement as was 

to be done on his part, and that the defendant re. 

fuſed to perform his part of the agreement; and for this 

purpoſe he cited Lamb's cafe, 5 Co. 23. b.; 3 Lev. 319, 

Keech v. Knight; and 1 Lutw. 490. He likewiſe inſiſted 

that the plaintiff ought to have averred that it was the ſame 

dwelling-houſe that the defendant lived in at the time of the 
agreement; and for this he cited Cro. Fac. 235. 


Draper Serjt. contri admitted all the cafes, but ſaid that 
they were all diſtinguiſhable from this; for that here the 
agreement is no part of the note, and the action is founded 
merely on the note; the reſt therefore ought to be rejected 
as ſurpluſage, or at moſt the nt can be conſidered 
only as a defeazance, and therefore if the defendant will take 
any advantage of it he muſt ſhew the performance on his 
part 3 and . 

Of this opinion were The whole Court; and to the other 

jection, to which no anſwer was given by Draper, I an- 
ſwered that the averment is as certain as the agreement, for 
it does not mention any particular dwelling-houſe. 


So judgment was given for the plaintiff.” 


(a) Vid. 8 Med. 106; and 1 Str. 535. 


221 Huch MuckLitsToNE again CaTHERINE THOMAS 
Executrix of JohN THomas. 


4 tf OVENANT. The plaintiff ſets forth an indenture 
to put a dated iſt of February 1720 between the plaintiff and 
houſe in re- Jon T homas, whereby the plaintiff let unto John Thomas his 
pair before executors adminiſtrators and aſſign sa meſſuage or dwelling- 
une, 
2 oo flates being found allowed and delivered by the leſſor towards the repair”, and 
afterwards to keep it in repair during the term. 
The leſſor _ 4 a breach for not keeping in repair after the 1ſt of June: held no 
—_———— leſſor had not after making the leaſe found allowed and delivered the 
houſe 


The leſſee © 


In oy „„ 


EASTER TERM, 12 Geo. Il. C. P. 145 


diouſe fituate lying an | being in Mweſfry, together with all 1739. 
bo0uthouſes buildings &c thereto belonging from the firſt 0) Wye 


", 
. 


then next for twenty one years un ler the yearly rent f. kr 
| IT able half-ye.riy, he firit payment to begin at Mich- 1 
elmas then next. And the ſaid John Thomas covenanted for Tapxas, 
himſelf his heirs executors and ad nimitrators with the plain - 
tif his heirs exe utors adminiſtrators and aſſi us that he the 
ſaid John Thomas his executo s and adminiſtrators and 
of them ſhould on or before the firit day of June next en- 
ſuing the date of the ſaid indenture, or ſooner if poſſible, 
at his and their own proper colts and charges repair amend 
and put the ſaid meſſuage or dwelling-houſe and all other the 
buildings thereby granted in ſufficient tenantable repair, 
g ooo ſlates being found allawed and delivered on the ſaid pre- 
mnſes 1 the ſaid Hugh Muckleſtoue his heirs and affigns for 
and towards the repairing there; and all and ſingular the 
ud premiſes being ſo well and ſuſſiciently repaired and 
' amended ſhould and would from time to time and at all times 
during the contt1wance of the ſaid indenture of demiſe main- 
tain ſuſtain and keep at his and their like coſts and charges, 
and at the end of the ſaid term or ſooner expiration thereof 
ſhould ſo leave and yield up the ſame to the faid Hugh Muc- 
Heſtone his heirs and aſſigns (fire excepted). That the faid 
| John Thomas on the ſaid firſt of May entered by virtue of 
the ſaid demiſe and was poſſeſſed until his death; and on the 
firſt of April 1734 made his will in writing and appointed 
| the defendant ſole executrix ; and afterwards to wit on the 
1 7th of April 1734 died poſſeſſed of the faid meſſuage &c 
And the defendant as executrix to him entered into the taid 
meſſuage & and was and till is poſſeſſed thereof, the plain- 
tiff being ſeiſed of the reverſion. And he the plaintiff avers 
that no part of the premiſes was or is conſumed or impair- 
| ed by fire; and though the plaintiff hath well and ſufficiently 
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performed & c all the covenaats and agreements in the ſaid 
udenture, the plaintiff in fact ſays that the defendant being 
poſſeſſed of the premiſes as aforeſaid after the death of John 
Themas, to wit, on the firſt of May 1737 and from thence 
until the ſuing out of the original writ ſuffered the faid 
meſſuage &c to be very ruinous and not in ſutfcient tenant- 
able repair for want of neceſſary amendments and repairs ; 
againſt the form of the indenture &c; and that therefore 
the defendant hath not performed the covenant &c. hut hath 
broken the ſame. Damage 100/. 
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The defendant pleads that the plaintiff hath not at any 


wo time fince the making of the ſaid indenture Intherto found 21. 


STONE. 


againſt 
THOMAS. 


Mocx::- lowed and delivered on the ſuid demiſed premiſes or any part 


thereof 5000 flates for and towards the repairing thereof ; 


and this he is ready to verity &c. 


The plaintiff demurs generally; and the defendant joins 
in demurrer. 


Draper Serjt. for the plaintiff. Bzz/e Serjt. for the de- 
ſendant. 


It was ſaid for the plaintiff that the word « being” im- 
plied that the plaintiff had provided at the time of che in- 
denture 5000 ſlates, otherwiſe the expreſſion would have 
been „being to be found”. That if the words would not 
admit of this conſtruction, yet that finding the flates could 
not be conſidered as a condition precedent, but as a mutual 
covenant; and if fo, the nonperfurmance of that would 
not excuſe a nonperformance on the part of the defendant. 
That there is no difference between ſaying © the landlord 
finding” and „being found by the landlord” ; and the for- 
mer will certainly amount to a covenant in the fame manner 
as « yielding and paying”. That beſides the action is not 
brought againſt the perſon himſelf for nonperformance of 


that part of the covenant, but againſt the atlignee not on a 


breach by her teſtator but upon a breach by herſelf of another 
part of the covenant, to which this has no relation; and 
the defendant has only pleaded that he (the plaintiff) did 
not deliver any flates after the making of the indenture. 


It was ſaid for the defendant that this muſt be conſidered 
as a condition precedent, or at leaſt as a reſtriction or qua- 
lification of the covenant on the part of ahn Thomas; that 
it was the ſame as if he had faid provided“; and that the 
plaintiff ought to have averred that he had provided and de- 
livered theſe 5000 ſlates, otherwiſe he could not maintain 
this action. 

For the plaintiff were cited 1 Lev. 155 Clapham v. Meyle: 


1 Rel. Abr. 416. pl. 15. Godbolt 70 Barker v. Fletwell.— 
For the defendant 1 Rol. Abr. 518, C. pl. 2 & 3; 1 Lutw. 394- 
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Brown and Walker, Hob. 42 ; and Cro. Fac. 645, Slator v. 1739. 


Steue. 


We are all of opinion that the word « being” did noe ne- 
ceſſarily imply that the plaintiff had provided the ſlates: if he 4 
had, the words having been” would have been more pro- 
per. But © being” is a middle word, which might admit of 
boch ſignihcations. 


We were of opinion that this ought rather to be conſider- 
ed 25 a covenant than a condition precedent (a). But that 
however in this caſe the plea of the defendant was not good 


for ſevera! reaſons 3 


iſt, Becauſe it only ſaid that the plaintiff had not found and 
delirered any lates after the making of the indenture, whereas 
he might have tound and delivered them before. 


2dly, Becauſe this is an action againſt the defendant as 
aſſignee on another part of the coveuant for not keeping the 
premiſes in repair, and not on a breach by the teſtator in his 
lifetime, (who, as appears by the pleadings lived until long 
aſter the 1ſt of June 1721, for not putting the premiſes in re- 
pair before that time, to which only this finding of flates 
relates. For ſuppoſing the teſtator put the premiſes in repai 
before the firſt ot June without requiring the ſlates, (and we 
ought rather to preſume that he did at this diſtance of time,) 
his executrix was certainly obliged to keep them in repair; 
and if that were not the cafe, the defendant ought to have 
picaded ſpecially that her teſtator did not put them in repair 
by reaſon that the plaintiff did not find the ſlates, and that 
therefore ſhe was not obliged to keep them in repair. As 
to the objeCtion to the declaration, we were of opinion that 
if an averment were neceflary, which we doubted, yet that 
this being an affirmative covenant on the part of the plain- 


tiff, a general averment of the performance of all covenants 
was ſufficient. 


90, per Curiam, Judgment for the plaintiff (ö).“ 


fa) Vid. Acherly v. Vernon, poſt. and the caſes there referred to in the 
7 


notes, 
(% Thomas v. Cadwallader, poſt, Mich. 18 Ges. 3. 
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E nA A. Daxsy Aſſignee of Mary Dawson, Deviſee 


22 of MarrhEw] Dawson, ogainſs CHRISTOPHER 
n. Grecs (a). 


[Hil. 12 Geo. 2. Rol. . 844,5 


Covenant to © FYOVENANT. The plaintiff ſets forth an indenture 
levy a fire dated gth of March 1705 between the defenlant and 


n Margaret his wife and Mctthew Dauſen; whereby the de- 


townſhip of fendant in conſideration of 1551. in hand Ju enfeoffed 
A.in the Matthew of the tenements by the name of ſeveral cloſes, 
pariſh ot B. (4efcribing them, ) all which ſaid clotes lar ds grounds and 


on the re- a e ; TRY . 
queitand at Premiſes were ſituate lying and being within the townſhip 


the ci its of fields and territories of [ton in the county of York, to hold 
bre at. the ſame to Aiatther Daten his beirs and aſſigns for ever, 


breach 21 


figned hat to the uſt of him his heirs ard aſſigus for ever. And Cbriſ 


— * tepher Cg covenants for himſelf his heirs executors and ad- 
— — min ſtrators with A atiberv Dan ſon his heirs and aſſigns that 


legea une he the f.id Chr. her Gregg and Margaret his wife, their 
(tendered heirs and afliyn>, aud every other perſon &c, ſhould at any 


—— - time after that time upon reaſonable requeſt and at the charge 


2 of in the law of the faid Matthew Dawſon his heirs or aſſigns 
Pic that Make ſuffer and execute or cauſe to be made fuffered and ex- 
the nocc of ecuted all and every ſuch turther and lawful act and affur- 


the fire ten- ance in the law for the further aſſuring cf the premiſes and 
der — — 4 every part thereof, be it by matter of fact or record or other- 


ds in P. Wiſe, as by the faid Matthew Dawſon his heirs or afligns or 
— their counſel learned in the law inall be required, fo as ſuch 
> en Bh perſons to make ſuch further . ſſurance ſhall not be obliged to 


nant, of travel farther than the caſtle of York for the doing thereof; 
which the which fine or fincs &c ſhould be and enure to the uies of the 


nt rvas 


i. d; and 


eld a good plea. 3 Mod. 292.5. C. 


(a) This cafe is reported in g Fir. Abr. 140. pl. 55. but there are two 
miſt. kes in the facts iu. that report; it. hat th. quiftion aroſe on a covc- 
Nal.t of the wife bejrre marriage; ard zdly, | hat the deſendant was feilec of 
other lands in 4% in right of bis wife: according t'» the Paper Book 
it appears that the caſe aroſe n the covenunt made by the huſb.nd that the 
huſband an wife w: uld make ary fi rther afſuranc. &c. and that the buſ- 
baud vas ſeiſed of the lands compriſe d in the covenaut as well as thoſe men- 
toned in the plea in his demeſuc as of fee, uot in right of his wiſe, 


ſaid 


ſai 
th 
* 
D 
tu 
an 
an 
of 
m 
an 
ſa 
of 
fu 
AC 
Ca 
be 
pr 
ſe 
of 
Ih 
fo 
al 
P! 
di 
fa 
ſu 
de 
re 


. 4 aaa e en 2 2 


EASTER TERM, 12 Geo. II C. P. 
(aid indenture. That Matthew I uin entered by virtue of 
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the ſaid feoffment and was ſeiſcd; and on the 12ih of No- 2 


vember 1717 made his will, and deviſed the premiſes to Mary 
Dawſon and her heirs, and lied ſeiſed the fame day; by vir- 
tue of which deviſe the faid Mary entered-into the 
and was ſciſed; and being fo ſeiſed by indentures of eaſe 
and releaſe bearing date the 24th of March 1737 and 25h 
of March 1738 in conſideration of g62/. conveyed the pre- 
miſes to the plaintiff and his heirs, by virtue whereof he was 
and {till is ſeiſed in fee; and afterwards after the making of the 
ſaid indentures of leaſe and releaſe and before the ſuing out 
of the original writ, viz. on the 26th of April 1738, for the 
further afluring of the premiſes to the plaintiff aud his heirs 
according Os faid covenant he at his own charges di 

cauſe to be written and engroſſed a note of a certain fine 
be acknowledged by the faid defendant and his wife of 
premiſes, which note is ſet forth in the declaration and is 
ſeveral Is of land in the pariſh of Maſham in the coun 
of York; and that he did then and there cauſe the ſame to 
ſhewn and tendered to the faid defendant and his wife 
fore two commiſhoners (naming them) duly and 
authoriſed to take ſuch acknow &c then 
preſent and ready to take the ſame, and in their 
did requeſt the defendant and his wife to acknow 
ſame, ſuch acknowledgment being a reaſonable 
ſuring &c. And the plaintiff aſſigns as a 
defendant and his wife did not 
refuſed fo to do. Damage 4oo/. 


The defendant faith that he was always 
to make any further and lawful afſurance according to 
covenant, but pleads that at the time of tendering the fai 
note of a fine he was and is ſeiſed in fee of divers other | 
&c. in the faid pariſh of Maſbam, viz. of twenty-five 
of land fifty acres of meadow and twenty acres of 
no part whereof is contained in the faid indenture of 


1 
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ledge the ſaid note of the ſaid fine; and this the defen- 
dant is ready to verify. 


IF 
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The plaintiff demurs generally, and the detendant jcins 


in demurrer. 


Daxsy 


againſt 
Gro. 


Serjt. Beo:tl: for the plaintiſt cited Aar 8183 1 Buhr. 903 
Cro. Fac. 251; Beulney v. Curteys; 7 J. 1., where the note 
of the fine tendered was of three meſſuages, and the deien- 
dant pleaved that two more me ſſuages were compriſed than 
he covenanted to be aſſured, and the plea was overruled by 
the whole Court. | 


Serjt. Draper for the defendant eited the cafe of 1/":{fon v. 
Mall, 2 Bul r. 317, and 1 Rel. Rep. 103, 117, 12 J. 1.; 
in which he ſaid the contrary was determined, and the cafe 
in Crs. Fac. 251, held not to be law. He alſo cited TindalPs 
caſe, Latch 186, to ſhew that the defendant was not obliged 
to acknowledge a tine before commithoners. 


We were all of opinion that the plea was good ; for though 
thcre are generaily more acres of land put in a fine than are 
intended to pafs, that the fine may be ſure to comprehend 
enough, and therefore this alone would not be a ſulhicient 
objection, yet the plaintiff ought not to have added a new 
place, ſince there could be no neceſſity for that. For the 
covenant only extends to lands in the to4unſhip of Ilan, and 
and the fine is of lands in the pariſh of Mafbam, in which 
the defendant expreſsly avers that he has other lan.'s And 
in the caſe in Cro. Fac. 251, the defendant did not aver that 
he was ſeiſed of any other metiuages. Beſides this is 
ſtronger, being in the cafe of a wife, who may be barred of 
her dower by this means. 


As to the objection that they were not obliged to go be- 
fore commiſſioners to acknowledge the fine, we did not rely 
on that. But my Brothers Denton and Forteſcue A. ſeemed 
to be of that opinion: But I and my brother Vm. I orteſcue 
thought otherwiſe. 


Judgment for the defendant niſi; the laſt day of the term 
adjourned until the firit day of Trinity term at the deſire of 
Serjt. Wright, who admitting then that he had no cauſe to 
new judgment, was made abſclute.” 


| 
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] . . E. Geo. 3 
Rocarr ACHERLEY againſt BowATER VERNON.(@) — — 


June 4th. 
A by will 


I HE opinion of the Court was thus delivercd by oo 
his iiber, 


l Lord Chief Juſtice. “ Debt. The cauſe was tri- pazable 
el before Lord Chief Juſtice Eyre in London 24th Februay yg lier 15 
8 Gee. 2. Verdict for the phaintiff for 1900 ſubject to the give it to 
opinion of the Court of BB. C. on the point of law ariling her in lieu 


= , - _, «ndfatisac- 
on the will and codicil of Th mut Fernon Kiq.z and therefore h Ai 


to much of the will and codicil as related to the pomt in queſ- cvim ſhe 


rec ut have 
tion was directed to be inſerted in the cafe. — — 


Ihe action was brought by the plaintiff as adminiſtrator of or perfonal 
his wife Elizabeth Acherley deceaſed, and was founded upon eftate an 


R : conti 
the ſtatute 32 Hen. 8. c. 37. entitled an act for recovery of 7” — 


arrcarages of rent by the grantees of tenants in fee-fampie, AHtght aud 
which extends to the adminiſtrators of tenants for life oi — — 
12010 


rents, and was brought by the plaintiff ſor the arrears of an ers and 
annuity of 200/. due to his ſaid wife, which was devited truttees; 
to her by the will and codicil of T Vernon. _— FA 
The caſe ſets forth that the ſaid Thomas Vernon by his — 
will, bearing date the 17th of June 1711, gave unto his ſiſ- out exccut- 
ter El:zabeth Acherley, then the wite of Roger cherley, one an- E any re- 


g leaſe; held 
nuity or rent charge of 200/. a-year to be paid to her half- t the 


yearly out of the rents and profits of his real eſtate to her huſband of 


own hands for her ſcparate ute, excluſive of her preſent or — 


any atter-taken huſband, and in cafe ſhe thall happen to ſur- titled to the 
vive my wife, my will is that the 200/. per annum be from arrears of 


the time of my wife's deceaſe made up the ſum of 4oo!/. — * 


per annum during the life of my ſaid ſiſter for her fole and leaſe was a 
icpacate uſe. And he by his will gave to his niece Letitia<ondition 
Acheriey the ſum of 1000. at her age of 18 or marriage 13 


ici thould firſt happen, provided the married with the were only a 


content of her father and mother and his widow or of ſuch 2 ditiou 
lubſequent, 


ot them as ſhould be then living: but if the married without it oucht to 
ſuch couſent, he gave her but 100/. and the gool. was to have 
ccale and fall into his perſonal eſtate &c. And after ſeveral erſormed 


in a reaſons 
able time; 


within fix months, or at all events during her lite. 


Ce. Rep. $13; ard Fort. 188, S. C.—8ce alſo Com. Rep. 381; 1 P. 
lms. 7833 yg AT- 1. 68 ; 1 Ae. 5183 > Equ. Cafe Abr. 209 pl. 8 Hare 
mort. 212,16; a d 3 rr, Pal, Caf: 1:57. for other points in diſic rent caſes 
between the ſame partics, 
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1739. other deviſes and legacies, which are immaterial to the point 
WAY in quzition, he gave and bequeathed all the reſt and reſidue 
Ae r of his real and perſonal eſtate, all his debts legacies and fu- 


neral expences being firit paid and fatisfied, unto his brother 
Reger Acherley and four other truitees their heirs exccutors 
and adminiſtrators upon ſpecial truſt and confidence in them 

ſed that (the annuity and annual rents before deviſed to 
his wife and ſiſter and other perſons therein for that purpoſe 
before named being firſt duly paid out of the rents ifſucs and 
profits of his real eſtate whereof he ſhould die poſſeſſed whe. 
ther frechold or icaſchold, and after payment of all his debts 
and legacies that he had or ſhould by his faid will or by any 
codicil or codicils give or deviſe, his funeral charges and the 
charges of the probate of his ſaid will and adminiſtration 
being paid and ſatisfied,) the faid truſtees and the furvivor 
and all ſurvivors of them and the heirs and aſſigns of ſuch ſur- 
vivor thould lay out the reſt and reſidue of his perſonal ef- 
tate in lands in ſuch manner as therein directed, and that the 
ſame when purchaſed ſhould be ſettled to ſuch uſes as is 
therein alſo directed, but ſhould be ſubject to ſuch of the annuties 
given by the ſaud will as ſhould not be then determined. 

And the faid Thomas Vernon by his codicil, dated 2d of 
February 1720, ratified and confirmed his faid will (except 
in the alterations therein mentioned), and in the farſt 
directed that the proportion or legacy thereby given to his 
mece Letitia Acherley be made up in the whole Gol. and 
payable to her at her age of 21 or marriage, which ſhould 
firit happen; and he recommended it to her to take her own 
mother's and his wife's conſent to the marriage, if they 
ſhould be then living. Then follow theſe words on 
which the queſtion depends; * But my mind and will is 
that what I have fo given to my filter and niece be by them 
accepted and taken in lieu and fatisfaCtion of all they or 
either of them might claim out of my real or perſonal eſ- 
tate, and upon condition that they releaſe all right and title 
thercunto unto the executors and truſtees in my will named. 
Aud having thus provided for my ſiſter and niece, I deviſe 
all the lands by me purchaſed ſince the publiſhing of my 
will (and he had in fact purchaſed ſeveral eltates afterwards) 
to the fame uſes as I have given my manor of Hanbury and 
the bulk of my eſlate by my will.” 


Mr. 
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Mr. Fernan died th of February 1720; after whoſe 1739. 
death the ſaid Roger Acherley and Elizabeth his wife in right 
of the laid + //2:.4cth were ſeiſed of the ſaid yearly rent de- ACHERLLY 


viſed to the fail Ee as afurctaid in ther demeſne as of 
frechold by virtue of the 1aid gift and deviſe, and the defen- 
dant entered on the n. auer and other the lands chargeable, 
and was and ever ſince has been tenant of the demeſne 
thereof. The action is brought fur 1900. for nine years and 
an half of arrears of the ſaid annuity of 200/. due on the 
gth of February 1731 in the lifetime of the faid Elizcbeth 
Acherley anti a in the lifetime of the ſaid Mary the wife of 
Themas Vernon. Elizabeth died 3d of May 1732, and ſhe 
never made any releaſe unto the truſtees or executors in 
teitator's will named. 


The queſtion which ariſes upon this caſe (a), and which 
was reicrved for the opiiiion of the Court, is whether the 
plaintiff, as admiaiitrator of his wife Eliaaberb, is entitled 
to recover the arrears of this annuity or any part thereof, 
his wife Elizabeth never having executed any releaſe either 
of the real or perſonal eſtate of the teſtator to the executors 
and truſtees according to the condition in the codicil. And 
this will depend upon theſe two queſtions ; 


iſt, Whether it be a condition precedent or ſubſequent ; 
if it be a co. dition precedent, the plaintiff is certainly en- 
titled to nothing, becauſe nothing ever veſted in Elizabeth, 
the not having performed the condition. 

2dly, But ſuppoſing it to be a condition ſubſequent, the 
next queſtion will be whether it ought not to have been per- 
formed in a reaſonable time, or at leaſt ſome time in the life 
of Elizaveth. | 


In reſpect to both theſe queſtions, I ſhall in the firſt place 
conſider what was the intent of the teſtator, and in the next 
place what conſtruction may be put on the words of the 
codicil according to the rules of law and grammar. 


And we are of opinion that the intent of the teſtator is 
plain and clear; that his ſiſter and her daughter ſhould have 
no part of his real or perſonal eſtate but what he has given 


(2) This eaſe was argued four ſeveral times; twice in the time of Lord 
Cluct Justice Reeve, and twice after Lord Chief Juſlice Millet prefided in 


this Court, 
them 
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1739. them by his will and codicil ; that they ſhould accept of that 
WR as a full provition for them and in full tieu and tattstaction af 
Acuaurtty all their claims and demands whatiovever either Cut oi his 


againf 
VeEaxuN. 


real or perional eſtate, and that the perion to whom he had 
iven his cltate with an intent to preterve his name and fa. 
mily ſhould enjoy it in peace and quiernets, without wy di- 


turbance from his female heirs. Having thus (tays lle, pro- 


vided for my ſiſter and niece, I deviic all ry cltate &c. 
Aud this being his plaiu intent, he could never intend that 
his heirs, for whom he had fo provided, ſhould be at liberty 
to diſpute the deviſce's right tor teveral years together and 
yet all the while to mtilt on the payment of their annuity, 
He therefore certainly intended an immediate releate, or at 
leaſt that his Giter thuuld receive no part of the annuity un- 
til ſhe had executed a relcaſe. 


This being his plain intent, I will in the next place conſe 
der whether or not ſuch a conitruction can be put upon the 
words of the codicil according to the rules of law and gram- 
mar as is agreeable to the intent of the devitor. I muit own 
that whenever I am fully ſatisfied of the meaning and inten- 
tion of the teſtator, I thail always endeavour, if poilivle, to 
put fuch a conitruction upon the words of a will chat his in- 
tent may not be fruſtrated. And with that inclination I ſhall 
conſider the words of this codicil, which plainiy create a 
condition; + But my mind and will is that what I have fo 
given to my fitter and nicce be by them accepted and taken in 
lieu and ſatisfaction of all they or either of them might 
claim out of my real or perſonal eſtate, and upon condition 
that they releaſe all right and title thereunta unto the executors 
and truſtees in my will named &c.” My Brothers are of 
opinion that the words of this codicil are tuthcient to create 
a condition precedent. And though I doubted of this at 
firit, I am inclined to be of the ſame opinion, though I am 
not ſo clear as to this point as I am in reſpect to the tecond; 
and if I agree with them in either point, the couſequence is 
that the plaintiff cannot recover. 


I know of no words that either in a will or deed neceſſarily 
make a condition precedent, but the ſame words will either 
make à condition precedent or ſubſequent according to the 

nature 


put) 
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nature of the thing and the intent of the parties (a). If 1739. 
thereſore a man deviſe one thing in lieu and conſideration of word 


„ $0 Aſeburſt J, in delivering the opinion of the Court in the caſe of 
„ „„ Tie *aft India Company, 1 Durnf. & EN 645, ful © There are 
wo ; recie te hmcal words required in a deen to make a ſtipulation a condi- 
tion precedent or luhſequent; neither dotn it ( depen on tac circum tance 
w.. ter the clauſe is placed prior or poltertr in the d-ed, fo that it operates 
bro io or covenauit. For the fame worse have been conttrued to ope- 
5 4» either the one or the other according tu the nature of tne tranſaction,” 
1: quinn has more frequently arilen on the conttruction of contracts 
thin of wills And all the determinations arc founded on the fume ground, 
tue iprention of the parties as it is to he cnlleQted from the whole intrue 
mn, wit“ ont confidernig the or. r iu winch the reſpective covenants 
me laced; or, as more accurately exprefiod by 1 ord Mun, in 
Kr tn vw. , . D. 64%, * The dependence or independence 
of coven nts is to be collected from the evidlent ſenle and mrauing of 
the porties; and however tranſpoſed they may be in the deed, their 
pro ance mut depend on the order of time in which the intent ol tlie 
trans u requires their pertormance *' 

T: calcs on this ſubject may be arranged in three claſſes; 

Iit, Fneſe of independent cuvenants, where one party may maintain an 
2:1 on the covenant to be periorme.'t by the other, without averring per- 
ane of the covenants on his own part, and to which action the J. En- 
aint .:nnot plcad nonperformance of the plaintiff's covenants in bar. 

zily, Thole of dependent and concurrent covenants, where the at of cach 
ert; is to be done at the ſ mie time. 

zdly, L hoſe of dependent covenant: or conditions preced:nt, where the 
formance of one ac depends on the prior performance of another by the 
er party, and where until the prior act i» done no right is veſted in the 
party wio ought to perform it, nor is the other party liable to an action 
on his covenant. Andi in both the laſt caſes the party ſuing muſt aver that 
he has performed, or was ready to perform, or was prevented by the other 
paty performing, the covenants on his part, and the defendant may plead 
nonperfurmance by the plaintiff in bar of th action. 

Ct the firit kind are the following modern caſes; Blackwell v. Naſt, 1 Str. 
£3; Mil v Stapleton, ib. 615; Ares v. Rane, ib. 4/0; Dawſon v. Myer, 
2 Sir. 712; Marinade v. F ber, 1 Wilſ. 88; Boone v. Eyre, 2 Bl. Rep. 1312 
Bu v. Owen, 5 Durnf. & Eaſt 409; Campbeil v. Jones, 6 D. E. 570; 
2 v. Eure, 2 H. Bl. Rep. C. B. 273. tn. a. and Terry v. Duntze Bart. 2 H. 

. Rep. 389. 

The following fall within the ſecond claſs; Zock v. Wright, 1 Str. 569 ; 
Ines v. Barkley, Dougl. 684; King flon v. Preſton, cited in Dougl. 688; 
Greatiſon v Nuan, 4 Dernf. & Eaft 761; Lord 4ilberough v. Lord Newhaven 
there cited 763; Merten v. Lamb, 7 D. & E. 125; and The Duke of St. 
Ant v. Shore, 1 H. Bl. Rep. C. B. 270. 

And theſe calcs are of the laſt deſcription; H.ſteth v. Gray, Soy. 185; 
Cl'ins v. Gille, 2 Burr. 899; Hatham v. The Eft India Company, 1 D. & E. 
638; Davis v. Mure and White v. Middleton cited in 1 D. & E. 642; Pole v. 
Farribin, there cited 644; Campbeil v. French, in error, 6 D. E. 200, (re- 
verfing the judgment in C. B. 2 H. BI. 163 j) Porter v. Shephard, in error, 
6. J. Z E 665, (affirming the judgment in C. B.:) Weorfley v. Mund and 
0tr;, in error, ib 710, (reverſing the judgment in C. J. 2 H. Bl. 374; 
Ol. unn v. Bewicke, 6 B CE. 714, and 2 H. Bl. 577. u. a.; and Routledge v. 
Bures. 1 H. Bl. 254 — The more ancient caſes are not here cullected, be- 
caul.- they are to be found in the different abridgments If there be any 
«pparcnt contradiction in any of theſe determinations, it has ariſcn not from 
a denial, but a miſapplicatiou, of the principle in the particular initance, 


lince the Courts have in all the calſcs proleſſed to decide on the ſame 


ground. 
another, 


Acura 
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another, or agree to do any thing or pay a ſum of money in 


Ls conſideration of a thing to be done, in theſe caſes that 
Acurn'.+r which is the conſideration is looked upon as a condition pre- 


aw: 
— # 
Y.icx xox. 


cedent. So is the caſe of Peters v. Opie, 1 Ventr. 177. and 
1 Sand. 350. If a man agree to pay a ſum of money to 


another pro labore ſuo in pulling don a houſc, the pulling 


down of the houſe is a condition precedent. 50 is the cafe 


of Thorpe and T horpe, 1 Salk. 171, where a man agreed to 


pay a ſum of money to another he releaſing the equity of re- 
dembtion in certain lan s. And fo is the caſt of Turner v. 
Caadiuin,, adjudged by Lord Muc ff dd and the reſt of the 
Judges of B. R. upon great confid« ration, P. 13 Anne, in 
which caſe God2y:in (g) was to pay Turner 15000. be u- 
ing a judgment. In all w ich caſcs it was holden that the 
party who wis to receive the money was not entitled to de- 
mand it until he had perforinc ii that which was the con- 
fi:leration of the payment, and which was confidered in all 
theſe cafes to be in the nature of a condition precedent. It 
was faid indeed in the caſe of Thorpe and Thorpe that if a 
articular day be appointed for payment and the day will 
— before the thing can be performed, an action may be 
brought for the money before the thing is done, and in that 
caſe it muſt not be conſiclered as a condition precedent : but 
if the thing can be done before, it muſt. It is likewiſe 
held in Hab. 41. and ſeveral other books that if a man has no 
other remedy for the thing which is to be done in confi- 
deration of the payment but the ſtoppage of the money, in 
that calc he is not obliged to pay it until the thing is done. 
And for this rcaſon it has been always holden that if an an- 
nuity be granted pro con ſilio impendendo, if the grantee re- 
fuſe countel the annuity ceaſes. So likewiſe if it plainly ap- 
ar to be the intent of the teſtator that the deviſee ſhall not 
ve the benefit oi the deviſe unleſs he perform a certain act 
enjoined him by the deviſor, this is a condition precedent ; 
and the deviſce ſhall have no benefit of the devite until he 
orm it, even though the condition be never ſo unreaſon- 
able if it be not illegal or impoſſible; for cujus eſt dare ejus 
eſt diſponere. A inan may diſpoſe of his eſtate at his own 
will and pleaſure and upon what terms he thinks fit; and 
men's wills (as Lord Hale ſays) are the laws that private 


() Vid. Fert. 145. 10 N 154: 150; and 222. Gil. Caf. in Law and 
7. 40. 


men 
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men are allowed to make concerning their eſtates, and courts 
of juſtice are bound to carry them into execution. It is up- 


159 


1739. 
— A 


on this foundation that the great caſe of Bertie v. Falkland Aculmtuax 


(a) was adjudged, which was ſo well conſidered and fo ſo- 
|:mnly determined, where a deviſe to an infant of but ten 
years of age in caſe ſhe married Lord Guildford within three 
years became void on nonperformance of the condition, 
though ſhe was an infant, and though the performance of it 
was not in her power; and the reaſon given for it was be- 
cauſe it was a condition 1 And it was ſaid in that 
caſe that even à court of equity can give no relief in caſe of 
a condition precedent, though it becomes impoſſible by the 
act of God. The cafe of Fry and Porter (b) is founded on 
the ſame reaſon. 


Now I will try the preſent caſe by the reaſons of theſe 
ſeveral caſes. And, firſt, this annuity is plainly granted in 
conſideration of the releafe ; ſo are the expreſs worcls of the 
codicil. Nor has the deviſee of Mr. Vernon any remedy to 
obtain ſuch releaſe but by ſtopping the payment of the an- 
nuity. And it is as plam, I think, or rather plainer than in 
the caſe of Bertie and Falkland, that Mrs. -cherley ſhould 
not have the annuity unleſs ſhe perform the condition. The 
words in the one are «© in caſe ſhe marries”; in this * wpor 
conditicn that ſhe releaſe”, which is certainly at leaſt as 
ſtrong if not a ſtronger expreſſion than the other. And there 
is no pretence to ſay in this caſe that ſhe could not perform 
the condition before the time of the payment of the annuity, 
for the firſt payment was not to be until fix months after the 
teltator's death, and ſhe might as well releaſe her right in 
fix months as at any future time. Beſides the particular 
manner of penning this clauſe affords another very ſtrong ar- 

t that this was intended to be a condition ent; 

all the words are in the preſent tenſe. He wills that the 
annuity be accepted in lieu and ſatisfaction and upon condi- 
tion rang wht which is juſt the ſame as if he had ſaid 
I give her the annuity foe releaſing,” which expreſſion has 
always been holden to make a condition precedent, as ap- 
pears from the caſes which I have already mentioned, and 
trom the caſe of Large and Cheſbire. 1 Vent. 147, which is 


4 Vid. 2 JA. . — | © 2 
85 — 333; Salk. 231; 12 Med. 182; and 2 Freem. 220. 


a caſe 


again? 
Vzsaxox, 
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1739. a cafe in point to this purpoſe. A man agreed to Pay 50“ 
— to F. 8. he making him a good eflate in certain lands : it way 
Acuzniry holden to be a condition precedent, and that J. S. cenki 

9 / not demand the money until he had made hin a gun eltate 


YEeanux., 
ds in theſe lands. 


I will in the next place conſider the 9 that hare 


been made againſt this conitructon. 


STE 


iſt, It was ſaid that the deviſe of the annuity is by 8 
will, and the condition is only in the codicil | Thick Was 
made nine years afterwar:!s, and therefore it mult be a con- 
dition ſubſcquent. But there is no weight in this objection; 
for the will and codicit which confirms the will and is de- 
clared to be part of it muſt be confidered as one and the fame 
inſtrument ; and there is no priority or poſteriority in a will 
as there is in a deed, but every part of a will muſt be a 


and conſidered together, 


: zdly, It was ſaid that if this be faid to be a condition pre- 
p eedent, it was an impothble condition and therefore void, 
becauſe the wife could not make an effectual rcicate unleis 
her huſband joined with her in a fine, and he might re fuſe ta 
do fo. But the foundation of this argument is falſe ; for 
admitting that the could not make an etfectual re leaſe units 
her huſband joined with her, it is not therefore. an impoilible 
condition but only a condition which it was not entirely in 
her power to perform. And there are a multitude of condi- 
tions in the books which are held to be good, though it was 
not in the power of the party to perform them without the 
conſent or aſſiſtance of another. If this were an 9 
what would become of all the conditions to marry ? for it 
is in no one's power to marry whom he pleaſes. Beſides it is 


EFF. EEA, 8123822582222. 


1 


not very clear that it was out of Mrs. Acherley's pwer dur- riage 
ing her coverture to perform this condition. For a feme twen 
covert may levy a fine without her huſband, and it will bund woul, 
her and her heirs if the huiband do not enter and avoid it; objec 
as is expreſsly held in 7 Hen. 4. 23; 11 Hen. 4.25.6; in but [ 
AZ rry Partington's caſe 10 Co. 4 3- 4., and ſeveral other caſes twent 
(2'. And it in the preſent caſe Mrs. Acherley had levicd a his ir 
nue and her huſband bad endeavoured to — it by * 2 Co. 


( Bo. Ar. Fur, . 33; Kb. 225; the Earl of Bedford” caie, 


\ 


F ws :© — dee Arr. THT 's calc, 2 J.. Rp 1205. 
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after his wife had accepted of the annuity, I have no doubt 1749. 


but that a court of equity would have granted an injunction 
againſt him. 


3dly, The next objection was that the eſtate itſelf is not 
given to the truſtees until after the annuities are paid and ſa- 
tisfied, and therefore they wete not capable of accepting a 
releaſe from Mrs. 1cherley until after the annuity was at an 
end. But this is to put ſuch a conſtruction on the will as 
would make the whole inconſiſtent, and would make Mr. 
Vernon (who was a very great and learned man) ſpeak the 
| nonſenſe imaginable ; but this objection ariſes only 
the inaccurate penning of one clauſe in che will. But 

the words the annuities paid and ſatisfied plainly mean 
only that eſtate ſhall be ſubject to the payment of the 
annuities 3 for he ſays afterwards that the eſtate ſhall be en- 
joyed by thoſe to whom he has given it ſubject and liable 
to theſe annuities, which it could not be if the eſtate itſelf 
were not to commence until all the annuities were diſcharged. 


Athly, The next objection is ſtill of leſs weight, that he 
could not intend that Mrs. ſhould releaſe all her 
right immediately, becauſe if ſhe did ſhe would releaſe the 
annuity itſelf : there is ſome conceit but very little 
in this; for to be ſure ſhe would only be obliged to releaſe 
all her other claim on the eſt ate, and not this charge of the 
annuity, which is the conGderation of her giving the releaſe. 


5thly, The laſt objeQion was that the ſame condition in 
the ſame ſentence and by the ſame words is annexed to Letitia 
the daughter's legacy, and that that muſt be a condition 
ſubſequent, and therefore this mutt be fo too; becauſe the 
legacy of Gooc!. is given to her payable at her day of mar- 
rage or age of twenty-one, and as ſhe might marry before 
twenty-one ſhe would then be entitled to her legacy and yet 
would be incapable of giving a releaſe. And this wag the 
objection (I own) that ſtuck with me and created my doubt; 
but I think it will receive an anſwer. For an infant before 
twenty-one may levy a fine, and if he do not avoid it during 
his infancy, it will bind him for ever; ſo it was held in 
2 Co. 58. a. Backwit); _ and in ſeveral other caſes, 
' mas 


Acu: aier 
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1739. and is undoubted law (a). Now if Letitia had accepted 
UU the money at her day of marriage before twenty-one and le- 
AcuznLiYyied a fine and had afterwards endeavoured to avoid it dur. 


velucn. 


ing her nonage, the Court of Chancery would certainly hare 
hindered her by injunction, which Mr. Vernon well knew and 
therefore might very well intend this to be a condition pre- 
cedent. And I am the more inclined to think that he did fo 
by the alteration that he made in his codicil ; for he has given 
her the 1000. by his will, to which he did not annex this 
condition payable at the age of eighteen : but when he gave 
her 6000l. by his codicil to which he annexed this condition, 
he made it payable at twenty-one. Though therefore 1 
doubted at firſt, upon conſideration I am inclined to be of 
the ſame opinion with my Brothers that the condition an- 
nexed to Mrs. Acherley's annuity was a condition precedent. 


Secondly.—But ſuppoſing it to be a'condition ſubſequent, 


Tam ſtill of opinion that the plaintiff cannot recover, for 


that it ought to be performed in a reaſonable time. And 
I am rather inclined to think that it ought to have been per- 
formed at the end of fix months when the firſt payment of 
the annuity became due. But I am clearly of opinion that 
it ought to have been before it became impoſ- 
ſible ; for to fay that it is now become impoſſible by the act 
of God, and that it is therefore void if a condition 
quent, is a mere fallacy. If indeed it had been directed 
to be done on a particular day, and ſhe had died before that 
day, the a t would have had great weight. But ſhe 


F 


might and ought to have performed it immediately, if the 


inſiſted upon having her annuity 


own laches that it was not done before, of which the ſhall 


not take advantage. To fay that the had her whole lifetime | 
to perform it in is, I think, moſt abſurd; for then ſhe 


might contrary to the expreſs directions of the teſtator diſ- 
pute the deviſce's right to the eſtate for many years and yet 
all along enjoy the benefit of her annuity. I I were at li- 
derty to take notice of any thing that is not in the caſe, ſhe 


(% Parker v. Primat', 3 Keb. 8c. Herbert Perret'; cafe, 2 Fb. 3 


Meer 22; Sir . Jen. 390; Winch 103 4 12 Co, 122; 124. S. P.— Ste allo 
2 vol. Parl. Roll. 30 Za 3 p- 342. y cs ay 


and 


: 
: 
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3 and therefore it was her | 
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and her huſband did in fact controvert the deviſee's right 1739. 
to part of the eſtate for many years together. WY 
ACKERLEY 

It was ſaid that there ought to have been a requeſt on the viz. 

other part before Mrs. Acherley was obliged to execute a re- g 

leaſe : but I think not; for until ſhe demanded the annuity 

they might not think it worth their while to demand a re- 

late: but it was her buſineſs to do the firſt act in order to 

entitle herſelf to the annuity. 


| Another ment was made uſe of a little inconſiſtent 

with this; for it was ſaid that as Mr. Vernan had given away 

all the reſt of his real and perſonal eſtate, and had unloubt- 
| edly a right to do fo, Mrs. Acherley had no right to rele iſe, 
and as her releaſe would have ſigniſied nothing the condition 
tnzrefore was entirely immaterial. But it is plain that the 
teſtator thought it material, and it is as plain | what has 
happened that he judged right. However if ſhe had had 
no pretence of right, as the teſtator gave her her annuity 
upon theſe terms, ſhe was equally obliged to perform the 
condition, as was expreſsly holden in the caſe of Doughty v. 
Neal, 1 Saund. 215, where the party who was directed to 
releaſe had no pretence of right. 


T Lo” TT TWP rFTWVT ww TY 


Upon the whole we are all of opinion that the condition 
of the deviſe of this annuity not having been performed by 
Mrs. Acherl-y, and it being now become impoſſible that it 
ever ſhould, the conſequence is that the plaintiff as repre- 
ſentative of Mrs. Acherley cannot recover any part of the 
arrears of this annuity. | 
According therefore to the rule entered into at the trial 
the verdict given for the plaintiff muſt be ſet aſide, and the 
plaintiff muſt pay the coſts of a nonſuit : but I hope as the 


ſuit is between near relations the defendant will not inf 
on any coſts.” 
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T. 12 &13 JogxpH PRESTON on the Demiſe of PrrEA Eacte 
WY againſt Mary FUNNELL. 


28 | HE following opinion of the Court was delivered by 


— 6M Willes, Lord Chief Juſtice. cc Ejectment. This comes 
—＋ beſore the Court on a caſe which was made by my Brother 
to the near- Denton in a cauſe tried before him at Norwich aſſizes, which 
eſt of my cafe is as follows. 


relations, 


fl. to B. t . . 
def Thi. Francis Eagle, being ſeiſed in fee of the eſtate in queſti- 


2 1 on, being a copyhold eſtate held of the manor of Miulbarton 
— Norfolk, ſurrendered the fame on the 18th of January 


, and in 
aſter their 1689 to the uſe of his will, and then deviſed it in theſe 
—— words; © I give unto my brother Thomas Eagle all my 
of kindre goods chattels houſehold ſtuff plate rings eſtates 


to me, firſt houſes lands and tenements, and all that I have in the world 
mow 2 whatſoever both within doors and without, for and _ 
male; the his life, my debts funeral and legacies being 

houſe &c to ſatisfied and diſcharged, and then the houſes and lands to 


deſcend to the neareſt of my relations (that is to fay) to Thomas Eagle 


the name of 


Eagle, to be my brother's ſon to him and hit heirs for ever, and after their 


lope 2. de deceaſes to the neareſt of kindred to me, firſt male and then 


world ſhall 


urſuant to the will, and died. After his death at a Court 
held onthe 24th of Ofcber 1709 Thomas the deviſor's brother's 
ſon was admitted in fee to him and his heirs by virtue of the 
faid will, and afterwards at a Court held on the 28th of March 
1715 for a valuable conſideration he ſurrendered and ſold 
the premiſes to James Charles and his heirs, who was ad- 
mitted at a court held on the 14th of May 1716 and died 
ſeiſed; and Richard Charles his fon and heir, who is now 
Hving, was admitted on the 28th of Ofober 1723, and has 
ever ſince been in quiet poſſeſſion, and the defendant Funnell 
is 
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is tenant to this Richard. Thomas Eagle the ſon died in 1739. 
June 1732, without ſuffering a recovery of the premiſes Cow 
in the court of the manor, though ſuch recoverics are cuſ- Pazsrox 
tomary chere to bar the iſſue in tail or thoſe in remainder, n Ka- 
c 
UNNELL, 
The queſtion is whether Thomas Eagle, the teſtator's bro- 
ther's ſun, took an eſtate in tee or in tail by the deviſe; if 
an <ftare in fee, then it is for the defendant, if an eitate in 


tau, then for the plaintiff (a). 


The rule of law is plain and clear; and though the words 
of the deviſe ſeem a little intricate at firſt view, yet when 
they come to be conſidered, they will not, I think, admit 
of much doubt. 


If the diſpute were between the heir at law and the re- 
mainder-man, I ſhould think it a very doubtful caſe, and 
ſhould think that a court of law ought to be very cautious 
how they carried ſuch an abſurd devile into execution, eſ- 
pecually 
queſtion 


Now the rule of law is that if the firſt deviſee cannot die 
without heirs ſo long as there are any of thoſe perſons in 
being to whom the eſtate is deviſed over, in that cafe the 
firit devi:ee ſhall only have an eſtate- tail, for it is plain that 
by the word * heirs” he muſt mean „ heirs of his body”, 
otherwiſe the deviſe over would be vain and nonſenſical. 
But if the deviſe over be to a, ſtranger, in that caſe the firſt 
deviſet takes an eſtate in fee; becauic in that caſe the mean- 
ing of the teſtator is doubtful, tor he might be miſtaken 
in the law and might think that he could limit a fee upon 
a fee which he could not by the rules of law, and conſe- 


(a) This caſe was firſt argued in Hilary term 1738 by Urls Serjt. 
the plaintiff and Wright King's Serjt. for the res «od. and again on — 
ah of July in this term by Eyre King's derjt. for the former and Bell fd 
S&rjt. for tuc latter. 
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1739. quently ſuch remainder is void. This is now the ſettled 
rule of conſtruction of wills of this fort, and was never 
Passton doubted in any cafe that I can meet with, except the cafe of 
3 Hearn v. Allen in Cre. Car. 57; in which cafe, though the 


judgment of the Court was againit this rule, yet Telverteg 


againſt SG 
FunNELL. J. and Croke J. both very great Judges a:thered to it. And 


this rule is adhered to in all the other caſes that I can find 
as well precedent as ſubſequent (a). So is the judgment in 
the cale of Webb v. Herring, Cre. Fac. 416., and 3 Bulſtr, 
192 (b }* The caſe of Parker v. T acker, 3 Lev. 70. The 
caſe of Nottingham v. Jennings, Tr. 12 Wil. B. R re- 
ported in 1 Salk. 233 (c). But I have a fullcr manuſcript 
(4) than the report in Salleld, where it appears to be a caſe 
made by Lord Chief Juſtice Holt on a trial before him, and 
he ſ. id that he ſhould have had no doubt but that a majority 
of the Judges in the caſe of Hearn v. lin were of a con- 
trary opin;on. But the Court there determined againſt 
that authority upon the firſt argument. And in the 


fa) See It Ret. r. 336. fl. 6; Soule v. Gerrard, Cro. Elis. 52s; Tilly v. 
Collier, 2 Lev. 162 ; Allen v. Spendiove, 1 Freeme 74; Law v. Davis, 1 Str, 
849 ; Pickering v. Towers, Am. 363; Tyte v. Willes, Caf. temp. Tab. 1; 
2 P. M. 37G; Geootright v. Dunham. Deng. 266; Denn d. Geering v. Slen- 
fon, Coe p. 41 3 Dee d. Hanſon V. Fildes, Cori. p. 8333 Afcrgan V. Grifiutb?, 
Cowp 234; Porter v. Bradley, 3 Durnf. & 145; Doe v. Perrys, ib. 
491 3 Ives v Legge, i. cited iu . 486.— ee allo Ginger d. White v. Whit, 
foft Tr. 1742 aud Ceodright d. Goodridge v. (520. ridges po Mich. 1742. and 
for the purpoſe of this rute a deviſe over t a perſon of the half blood f 
the firit deviſee is conlidered as a deviſe tu a ſtranger, and conſequently the 
Grit deviſ c takes a fer. Tilburgh v. Barbut, 1 Jes. by, and 3 484. 617. 

(5) 1 Rel. Rep. 398 and 436. 5. C. : 3 

() his caſe has been fince reported in 1 Zd. Raym. 568; 1 P. V 1; 
aud Com. X. p. 82 

(4) the ſev ne is probably the manuſcript note to which the Lord 
Chiet Juitice alladed. © NattingLam v. Fonniage. In cjectment a caſe made 
coram Ld. Helt for the relolution of the Court was this; John Ferninen, 
ſeiſed in fee of tne lands in queition, and having three fons Jeb, ian, 
and James, « eviſes them % Damicl and heir for ever, and if be die tritbest 
heirs, then to Jobs ani his heirs. he deviſor dies; Lanel enters, and 
aliens the land by leaf. and releate tu the defendant, and dies without iſlue. 
Fobn is likewil. dead and h:s heir 1> le lor vt the plaintiff I he fing'e 
queſtion is v het er Daniel by this deviſe had an «ſtate n rail or in fee; and 
adjudged on thc firit argument that it was only an ſtate-tail. For the 
word ers? n this cale can fignity nothing but bei of the lady of the 
devitce : if it had meant ſunply and properly heirs in fle, the deviſe over 
to the brother for want of ſuch heir would be abiurd; b cau'e f long as the 
deviſce ſhouid have 2 brot er, he could not die without heirs in fre ; there - 
fore to make the intention of the devifor ſcuſible it is ne ctſſ. ry to con tue 
the words to mean Heir, in tail. e v. Nerring s caſe, Cro. Jac. 415, 4!'5. 
is expreſs to this point. und per Heli, If tne maj rity of the Judges 
Hearn and Allen's cate had not been contrary, I ſhould have made no cat 
of it. NIS. Coll. e, Chief Jultice. X 
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caſe of Crumble v. Fones (a), B. R. H. 7 An. the Court. on a 1739- 
ſpecial verdict declared this to be the eſtablithed rule, ane 
adjudged in that cate that the firit deviſee took a fee by the Fan ver 
word „ heirs”, and that the limitation over was void be- 4 
cauſe it was to a ſtranger, and thereture did not neceflarily ayainf 
imply that the teitator by the word „ heirs” meant « heirg Funn III. 
of the body ; for he might think that he could limit a fee 
upon a fee, and ſuch his intention could not take place ac- 
cording to the rules of law. 


Now let us try the preſent caſe by this rule, and ſee whe- 
ther Thzmas che brother's ton could want heirs fo long as the 
teitucor had any neueit of kin in being, I mean ſuch as 
were capable ot taking lands by deſcent ; if he could not, 
then it is au eltate-tau, if he could, then it is an eſtate in 
fee. And firit it was ſaid by the counſel that his brother 
Thomas would be hus neareſt relation and yet he could never 


(a) © Crumble v. Fones, (1) Hil. 7 Ann. 1798,9. B. R. By ſpecial verdict 
in c1c&ment it was found that Anibony Gubb, being ſciſed of the lands in 
queitivn, d. d deviic them to his daughter for life, remainder to A. the eldeſt 
lun of his dauguter and his heirs, «nu for want of fuch heirs remainder 
to the right heirs of J. S, who was his daughter's huſband. I be deviſor 
dies, = the daughter; and afterwards 4. dies without iſſue, . 8. 
The plaintiff is l. fee ot the heir of the devitor, and the detendant ol the 
heir of A. the deviice. 

+ It was agreed that the remainder to the right heirs of FJ. S. failed, 
for that J. S. was alive at the time when the remainder thould have taken 
eſſect. aud contlequently had no heirs in whom the remainder could veſt. 
And theret re the queition was between the heir of the acvilor and the heir 
of the deviſce, whether by this limitation taken together 4. had a remain- 
der in tail or in fee. „ 

And it was the clear opiuion of the Court that A. by this limitation 
took an eſtate in fee, and that the limitation over was void; for the lumita- 
tion is expreſs to A. and his heirs, and tne remainder over for want of ſuch 
heirs docs not neceſſarily ſhew that the devitor intended that the eſtate 
ſhon'd paſs over for want of beirs of his body, for he might mean for want 
ot beirs in fee; and it is but reatonable that the common and legal con- 
ſtruction ot words ſhould be taken where it does not appear from a neceſſary 
of pl.un unpiication that the intent of the deviſor was otherwiſe. If there» 
fore a umitation in a will be to the eldeſt fon of the deviſor and his beirs, 
and tor want ot ſuch heirs remainder to the ſecond ſon, who if the firſt 
lon dic without iſſue is next heir both to his father and brother, in thus caſe 
the limitation to the eldeſt ſon muſt be underitood to be an eſtate - tail; be- 
caule the word * heirs” cannot be taken to ſignify © heirs in fee”, when 
the limitation over for want of ſuch heirs is to the next heir in fee. And 
for this was cited a caſe lately adjudged in B. R. between Nottingham and 
Fenning:. Vid Cro. Car. 57. Hearn v. Allen, Vaugh. 269, 270 ; Cro. Fac. 
416; Webb v. Herring.” MS. Coll. Wiles, Chief Juſtice. 


(1) Reported by the name of Grumble v. Janes, in 2 Eg. Caf. Abr. 30 : 
«8 ded. 207. dee nee 
take 
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take as heir to his fon, and that therefore though the for 
ſhould want heirs yet the deviſe over might give the eſtate 
to the father. But this argument will not hold, becauſe the 
deviſe to the teſtatur's neareſt relations is not until aiter the 
deceaſe of his brother Thomas, to whom he had given an 
eſtate for life. It was likgwiſe faid that he might have very 
near relations of the half blood, who yet could nut take as 
heirs to his brother's fon. But to this it was anſwered that 
as the teſtator was diſpoſing of lands, he muſt mean ſuch 
of his relations as were capable of taking lands by deiceut 
and therefore muſt. mean of his whole blood; and I am in- 
elincd to be of this opinion, and therefore think that there 
is no concluſion to be drawn from this. 


But there is another contingency, which plamly ſhewy 
that the teſtator might have ue:reit of kin capable of taking 
by deſcent, and yet his brother's fon might die without 
heirs ; for his brother might marry a fecond wife and have 


| ſeveral children by her, which children would be of the 


name of Eagle, which children would be near relations of 
the teſtator and capable of taking by deſcent, and yet being 
of the half blood to Thomas the preſent ſon of the teitator'y 
brother could never take as heirs to him. 


And I think in this cate we ſhould be as deſirous as poſſible 
to put this conſtruction on the will, both becauſc the defen- 
dant claims under a purchaſer for a valuable confideration, 
and becauſe it is plaia that the teſtator intended to create a 
perpetuity if he could by this deviſe over, which the law 
will not permit. If we were to put any other conſtruction 
on this, we muſt alſo conſtrue it to mean „ heirs male &c"; 
for the devifor has directcd that the eftate ſhould continue 
in the name of the Eagles; and if it were to deſcend to the 

hters, that would defeat the deviſor's intention as ex- 
preſſed in this part of the clauſe. 


We are therefore of opinion that the deviſe to Thomas the 
fon of the teſtator's brother muſt be taken in it's legal and 
natural conſtruction, taat conſequently he took an eſtate in fee, 
and therefore the judgment ougat to be for the defendant: but 
as this comes before us upon a cafe, the rule of this Court muſt 
be according to the rule of niſi privs, that the verdict for the 

plaintiff 
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plaintiff be ſet aſide, and the leſſor of the plaintiff mull pay 1739. 
tg the defendant the colts of a nonſuit. — 


Lars 
To the above this memorandum was added in Lord Chief ., 
juitices Wiles's Note Book.—Nete, „J. W. Fortejcue abient, — 
but content to the judgment. Fus 


Ricfaxb Jones on the Demiſe of WiLLiam Cow r. 1 K. 


5 G 2, 
ren and THoMas BROMEFIELD again JOHN > 


V:rxey Eſq. Tou, WARFORD and ESTHER July in. 
ELLIS. 


Tur opinion of the Court was thus given by A-renant 
1 * 
Wille, Lord Chief Juſtice . Ejectment for a moiety of 0 power 
three meſſuages two gardens two itables and two coache bf dag 
3 in Linceln's-Inn Fields. (aſe, ory 
The caſe was made before me at the trial in Middleſex, /7*- 
Feb. 22d 1737, and is as follows. tap 
Sir John Cowper Knight was ſciſed in fee of ſeveral mei- proved 
ſuages and moitics of meſſuages on the ſouth fide of Lin alm f- Srangde 
Im Field; in the parithes of St. Giles in the Fields and Sr. le:icforrhat 
Clement Danes, of which the premiſes in queſtion are part. tres, which 
Aud by indenture dated 28th of April 1591 in connderation deo 
of a marriage to be had between him and Anne Sturney ict- « buituuag 
tled the tame to the uſes following, as to a moiety of cight bet 
meſſuages (of which the premiſes in queſtion are parcel) —— on” 
to the uſe of himlelf for ninety nine years if he thould fo venaut by 
long live, then to truſtees during his lite to preſerve contin- en 
gent remainders, and from and after his death then to truſ- — 
tees therein named for 500 years on certain truſts, and after miſe- de- 
the determiuation of the ſaid term to the uſe of the firſt ſe- . u (0d 
cond and every other fon of the ſaid Sir Jabs on the body of, 
the ſaid Anne lawfully begotten in tail male, with other re- 27 «- 
mainders over; and a proviſo that it ſhould and might be 32 . 
lawful for the ſaid Sir Jahn Cowper or any other perſon that the term; = 
luould reſpeQively be in poſſeſſion of the ſaid premiſes or Lcd that 


ti is wa3 not 
8 £ _— 
ub whdio the 2228 a leaſe being granted by tenant for life, wh ES. 
bet  OW*'T Without any legal intereſt, is voi 1 ee 
wonurmed y the remainder man — rn. . 


any 
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1739- any part thereof by virtue of any of the limitations aforeſaid 
L-—- from time to time during their reſpective lives to make leaſes 
Joxe3dem. in poſleſſion but not in reverſion or remainder of the {aid 
our premites or any part thereof ſo as no leafe ſhould exceed the 

viii. term of twenty-one years from the making thereof, and fo as 

the belt rent thould be thereupon reterved. The term of | 

500 years was by conſent not to be inſiſted on by either 

hide. ; 

Th marriage took effect. And afterwards an act was ; 

made, 2 Anne, to enable Sir Jahn Cooper and Anthony Hen. 


ley Eſq to make partition and grant building leaſes of ſcveral l 
meſſuages and tenements in Lincoln - Inn Fields &c; tl 
in which act the ſaid fetricment is in part recited, and it is * 
alſo recited that the eight meſſuages (inter alia) which | > 
the ſaid Sir Fab and Anthony held by undivided moieties f, 
and in common between them were all or molt of them very | 1 


pulled down to the ground and rebuilt or elle the whole be- 
nefit of the rents thereof would be abſolutely loſt, and that 
no perſon would undertake to rebuild the tame unleſs en- * 
couraged by a longer term than twenty-one years which the 
the ſaid Sir 7h Cowper and Anthony Henley were not em- 
poweref to grant, whereby not only the preſent intereſts and 
eſtutes of Sir John Cowper and Antbany Henley but alſo thoſe 
in remainder were in danger of being totally ruined or very 
much prejudiced, it was therefore enacted that the faid eight 
metſuag-s with their appurtenances ſhould be veſted in four 
trultces therein named and their keirs, in truſt to make an equal 
partition of the eight mefuages between Sir John Cowper and 
Anthony Henley, and proper directions are given for that pur- 
pole; and then it is enacted “ that it ſhould and might be 
awful to and for the faid Sir Fobn Cowper during his eſtate 
and intereſt in the undivided or divided premiſes and after 
the death of Sir J Cowper as to ſuch of the ſaid premiſes 
whereot no building leaſe thould be made in his lifetime and 
to and for every other perſon or perſons to whom the pre- 
miles are limited by the ſaid indenture after the death of 
Sir John Corrper as they ſhould be in poſſeſſion by virtue of 
the taid limitations, and in caſe of infancy to and for the 
guardian or guardians of ſuch infants by indenture under 
his or their hands and feals, to grant leaſe or demiſe 11 


much decayed and muſt of neceſſity in a very ſhort time be | 1 
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{1id undivided or divided moicty of the ſail eight meſſuages 1739. 
ſtanding and being on the ſouth fide of the tu; fickis vu ny 


longing or to belong to the ſaid Sir John Cowfer with the. 
appurtenances or of any of them or of any part cr parts 


anv term of number of years not excceding fixty-cne years 
from the making thereof for the encouragement of rebuiid- 
ing ſuch leaſed premiſes, ſo as no ſuch leafe be mae u ith- 
out impeachment of waſte by any expreſs words, and ſo as 
on every ſuch leaſe or leaſes there be reſerved to continue pay- 
able during the 1ame the full and utmoſt yearly groune revs 
that coula be got for the ſame with reſpect to the cofts and 
charges of rebuilding without taking any fine, and fo as in 
every uch leaſe there be contained a condition of re ent 

for non-payment of rent and the uſual and reaſonable cove- 
nants ; and that it ſhould and might be lawful to and for 


{ſuch leiſees their executors & e, paying and perferming their 


rents and covenants, to have hold and enjoy the premitcs that 
ſhould be ſo demiſed to them during their reipective eitates 
and terms therein.” 

That no partition has been made purſuant to the act. 
That afterwards Sir John Cowper by indenture, 25th March 
1724, made a leaſe to Richard Butler and his ailigns of a 
moiety of one of the ſaid eight meſſuages with the yard &c 
'being the premifes in queſtion) to hold for ſixty-one years 
from the making thereof. That the ſaid act is recited in the 
ſaid indenture z and the ſaid leaſe is faid to be made in purſu- 
ance of the faid power : but in reciting the power the deed 
omits that part of it which ſays that it ſhall be for the encou- 
ragement of rebuilding and reſerving the beſt improved ground 
rent which can be get for the ſame. The rent reſerved by this 
leaſe is a pepper corn the firſt year, and afterwards during 
the term 45/. a- year payable quarterly; uſual covenants fur 
payment of the rent &c: but the only covenant that in the 
leaſt relates to building is as follows; That the ſaid Richard 
Butler his executors & c ſhall at their own proper charges 
from time to time during the term well and ſuſſiciently repair 
uphold maintain and keep the ſaid meſſuages and premiſcs 
thereby demiſed with the appurtenances, or ſuch other me/- 
ſuage or buildings as Hull during the ſaid term be built on the 
premiſes, in by and with all and all manner of needful aud 
nccctiary reparations and amendments when and fo often 


een. 
Co,WwrFitR 
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thereof at any time thereafter unto any perſon or perions tor v. 
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1739- 28 need ſhall be and require, and ſhall leave them fo at the 
en of the term.” There is a cluute of re-entry for non. 


— payment ot the rent in 42 days after the days of pay ment. 
GW FER 


a rfl 


VERNE, 


And a proviſo that in cate the premites or any part thereof 
ſhould during tke term be conſumed or in any way impaired 

y fire beginning in any other mefſuage or tenement the taid 
Richard Butier lus executors &c thouid not be compellable 
to rebuild or repair the ſame; and another proviſo that if 
the faid Richard Butler his executurs &c ſhould at the end 
of the k:rit toriy years of the term ve minded or deſirous to 
determine the leafe and eilate thereby granted, and thouid 

ive notice of iuch his rind and dcfire in writing to the ſaid 
Sir Fohn Cowper his hC.urs or athgns or to fuch perſon to 
whom the rc inder or reverſion of the premites expectant 
upon the ſaid term thould then belong or to the perſon au- 
thorited to receive the rent for the ſpace of twelve months 
nex- bcture tuch bis defire and intention, then and in ſuch 
calc the tern / and citare thereby granted thould at the end of 
the laid rwelve months next after ſuch notice abſolut 
ce..'c and determine according to the intent and meu ning of 
ſuci notice. That the ſaid Kichard Butler duly executed a 
cov icrpartyz «id that the rent reterved was the full yearly 
valuc ot the biens. 

That Richara Builer ſoon after making of the ſaid in- 
denture cutcred on the premites, and being fo poſſeſſed 
erected ard buiit on part ot the premiſes two new meſſuages 
now in the poſſeilion of the detendants Warford and Ellis; 
and alſo a coach-:oufe and ſtable now in the poſſeſſion of 
the defendant Yerney ; and that the moicty of the ſaid capital 
meſſuage and the reit ot the premiſes in the ſaid indenture 
of demiſe coutaincu are now likewiie in the poſſeſſion of the 
ſaid deteudant Verney. 

That Ihn Burnett by virtue of an aſſignment from the ex- 
ecutors of Richard Butler, dated 22d of November 1708, 
was cutitled to all the remaining intereſt in Richard Butler's 
leaſe of the 25th of December 1704. That Richard Butler 
and Jahn Burnett reſpectively duly paid the reſerved rent to 
the 121d Sir Jabu Coxper during his life; that he died on 
the 23d of October 1729; and after his death Jabn Burnett 
continued in poſſeſſion of the premiſes and paid the reſerved 
rent ot 45-. a-year for two or three years after the death of 
Sir John Couper unto the leſſor of the plaintiff William 
Cowper, the eldctt fon of Sir hn Cowper by the faid Anne 

Sturney. 
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Sturney. That the leſſor Thomas Bromfie/d is the only ſur- 1730. 
riring truſtee under the ſaid act; and that the other three ay 
died in the lifetime of Sir 7abn Corper. Jones lems 


The queſtion that was reſerved upon this caſe was the ge- 


neral queſtion, whether the leſſors of the plaintiff or either VERESS, 


of them are entitled to recover the whole or any and what 
part of the premiſes. And this queſtion will depend upon 
theſe three; | 

iſt, Whether the leaſes, which Sir Fahbn Cowper &c. 
were empowered to make by the ſtature 2 An. for the term 
of ſixty-one years were to be building-leafes ; 

2dly, If they were, whether the leaſe under which Mr. 
Burnett claims, was ſuch a building leaſe; 

zdly, It the two firſt points ſhould be againſt the deſen- 
dants, whether Mr, Cooper the leſſor has not confirmed this 
leaſe by acceptance of the rent from the leſſee. 


As the evidence was laid before me in a very confuſed 
manner at the trial, and as it is a caſe of ſome value, I was 
very deſirous to have the opinion of my Brothers; but now 
the matter has been fully ſpoken to (a), and every thing has 
been ſifted to the bottom, it is, I think, a very plain caſe. 


As to the firit point; we are all clearly of opinion that the 
leaſes for ſixty- one years, which Sir Jchn Cowper and others 
were empowered to make by the ſtatute 2 An., were intend- 
ed to be building leaſes; not leaſes only for the encourage- 
ment of rebuilding, as was endeavoured to be made out by 
ſeveral very ingenious arguments by my Brother Burnett 
(who argued latt fot the defendants,) but leaſes by which the 
leflees ſhould be obliged to rebuild, and in which there ſhould 
be a proper rent reterved and proper covenants for that pur- 
pole. We agree that in the conſtruction of acts of parlia- 
ment, as well public as private, the intention of the Legiſ- 
lature ought to be enquired into, and when that appears plain 
and clear, the greateſt regard ought to be had to it. But 
this intention muſt be collected from every part of the act, 
and every part of it ſhews that theſe were deſigned to be 


(a) The caſe was ed by Prime and Wrizlt King's Serjts. for the 
plzintiff, and by Skinner King's Serjt. and Burnet: Zerjt. for the defcndants, 
cu the 15th of May and 29th of Fur: 1739. 


building 
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building leaſes. The act is entitled « An Act to enable Sit 


7, Conper and Mr. Henſey to make a partition and grant 
Det d building leaſes.” In the recital one of the reaſons aſſigned for 


Cowr:n 
mats 


Vin tr. 


making the act is that moſt of the houſes were very much 
decayed and muit of neceſſity in a ſhort time be pulied duwn 
to the ground and rebuilt, or elſe the whole benefit of the 
rents thereof would be abſolutely loſt, and that no perſon 
vou d udertake the rebuilding ot the fame unleſs encouraged 
by a longer term than twenty-one years, whereby the 

{-nt eſtates and intereſts of Sir Jahn Cowper and Mr. Henley 
and alſo of thoſe in remainder were in danger of being to. 
tally ruin-d or very much prejudiced ;3 by which words it is 
plain that theſe who were to have leaſes for ſixty-one years 
were to undertake to rebuild. In the power itfelf it is faid 


| that Sir Jo&n Coroper and thoſe who come after him might 


make tyr leaſes fixty-one years of ſuch of the premiſes of which 
he had mule no building leaſe in his lifetime. In the de- 
icription of theſe leates indeed it is only faid “ for the en- 
couragement of rebunding;“ and theſe are the only words 
in the act from whence any inference can be drawn on be- 
half of the defendants. But to put this reſtrained conſtruc- 
tion on the words, and to determine that it was only intend- 
ed that leates might be made for ſixty-one years which long 
term would be an encouragement to lefſees to rebuild but 
that they were to be lefr at liberty whether they would re- 
build or not, is to contradict the piain intent of the act ex- 
preiſed in every other part of it. Firſt, the title and recital, 
as I have aireaily obterved, ſhew this. In the next plac by 
the words made uſe of in the beginning of this very clauſe 
which gives the power it is plain tnat Sir Fohn Cowper's were 
to be building leaſes 3 and it could not be intended that thoſe 
who were to come atter him were to have a larger power than 
him: beſides this queition arites on a leafe made by himſelſ. 
And then the words at the latter end of this clauſe make it 
ſtill ſtronger ; for the rent which is to be reſerved is to be the 
fuil and utmo! yearly ground rent that could be gotten with 
reſpect to the coſts and charges of rebuilding. We hare 
therefore no doubt upon this firſt poiut, but are all clear 
that it ought to be a building leaſe, 


Secondly, 
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Secondly ; And we have as little doubt upon the fecond; 1739. 
that this cannot be conſidered as a building leafe within the Gnu 
meaning of the act. There is no power given to the lefſce Jon $cem. 


to pull down and rebuild any part of the premiſes, nor any 
obligation upon him to do fo, nor any covenant for that pur- 
poſe. And in the very recital of the power that part of the 
encouragement of rebuilding and that relating to the reſer- 
vation of the beſt ground rent that could be gotten with re- 
ſpect to the charges of rebuilding feem to be purpoſely 
omitted. A reaſonable covenant in a building leaſe muſt 
certainly be meant of a covenant to build : but there is none 


ſuch in this leaſe. It was inſiſted indeed that the covenant 


to repair and upholdl implies this, and ſeveral cafes were 
cited to this purpoſe : but it was very well anſwered that at 
moſt this only relates to rebuilding in cafe the buildings 
ſhould fall down, but that there is nothing in this leaſe that 
authoriſes the leſſee to pull down the buildings, nay that it 
would be waſte if he ſhould (a), and the leflor may befides 
bring an action for the materials when pulled down. Be- 
ſides the beſt improved rent is reſerved without any regard to 
the charges of rebuilding was not in the contemplation of 
the parties at the time of making the leaſe. The proviſo 
likewiſe that the lefſee ſhould be at liberty to quit the 
premiſes at the expiration of forty years affords another very 
ſtrong argument to this purpoſe. For though I do not 
think it makes the leaſe itſelf void, yet it ſhews plainly that 
this was not intended to be a building leaſe ; for if the leſſce 
had been to rebuild, he would have been defirous to keep 
the premiſes as long as he could, and would never have de- 
fired a liberty of quitting the premiſes before the end of the 
term. But this liberty could be inſerted with no other view 
but leſt the premiſes ſhould become ſo ruinous before the end 
of the term that the leflece ſhould not think it worth his 
while to keep the premiſes in repair at a great expence and 
pay at the fame time the beſt improved rent for them. 
What is found in the caſe that he has in fact voluntarily 
built two houſes &c on the premiſes will make no alteration 
in the caſe, firſt, becauſe he has not pulled down the old 


(a) 4 Co. 63. The old law on this ſubject was fo ſtrict that if the leſſce 
pulled down a houſe and built another in its room nt fo large, 22 Hen. 6. 18. 


E, or even larger, Co. Lit. 53. a., it was waſte. But ſce Mollizexx v. 
Porvell, 3 P. t. 168. a, F. 


houſe 
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1739. houſe which was ruinous and rebuilt that, which was wha 


Aa— was intended by the act; fecondly, but principally, becauſe 
Iss m. what he has done ſince more than he was obliged to do by 


- 


de leaſe certainly cannot make the leaſe good which was 
v.a. void ab initio, according to that known rule in the law quod 


initio non valet tractu temporis non poteſt convaleſcere. If a 
leaſe were made by a perſon, who ought to reſerve the an. 
cient rent, reſerving a much leſs, it might as well be faid 
that the lefice may make it good by conſenting to pay the 
ancient rent afterwards; and yet ſuch a notion was never 
thought of and would be moſt abfurd. We think therefore 
that this can make no alteration at law, though it may m 
equity ; for the leſſee, if evicted, will probably be able to 
obtain ſatisfaction there for the laſting improvements which 
he has made. 


What was inferred from ſeveral caſes and ſeveral acts of 
parliament which were cited to thew that a much lefs term 
than ſixty-one years has been conſi lered as a ſuſſicient term 
lor the encouragement of rebuilding was all that could be 
ſaid on the ſubject, but is we think of no weight; for we 
muſt conſtrue this power as it is and as it appears on the act 
itfeif. The rules concerning the conſtruction of 
ſeemed to be agreed on both ſides, and therefore I need 
not fay any thing upon them; and likewiſe becauſe if this 

wer were intended only to create building leaſes, as we are 
clearly of opinion that it was, it is beyond diſpute that this 
power has icarcely been purſued in any part of it. 


? 
Thirdly; As to the laſt point I ſhall ſay but very little, be- 
cauſe it is undoubted law that though an acceptance of rent 
may make a voidable leaſe good, it cannot make valid 2 deed or 
a leaſe which was actually void at farit (a). — 


(a) * It is to he obſerved that where the eſtate ox leaſe is ig/o facto void 
by ine condition or 1: mitatior , no r cceptance of the rent after ca make it 
de have a continuance, otherwiſe it is of an eſtate or lxaſc voi/zale by entry. 
Co. tit. 216 4. Sec allo inch v. Throckmorton, Cro. Fiz. 221; Co Lit 235 
6; Bro. tit. * T-ofe,” pl. 1 and 8; 3 Co. 64. b; Rickmen v Garth, Cre. 
Face 1733 Dre d. Simen v. Butcher. D: 5 1 Cue t d. Me v. 
Fumporcys, io. in not. 51; Fenkins d. Yate v Church, Cu 13.: an, Dee d. 
n V. Fan, 3 Der & E. 83. But in Goodright d. Carter v. 

Straphar, 
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that this leaſe was actually void and not voidable only, for 12739. 
at the time f 
- cool be eau 
ed by the ſta- 
tute in the truſtees, and he at the moſt had only an equitable vice. 


Sir Cowper had only a naked 
ane the 
d; for the whole legal intereſt was 


intereſt to which no legal power can be annexed. And if a 
man having a naked power make a deed or a leaſe not war- 
ranted by his power, ſuch deed or leaſe is certainly void 
and not voidable only. If it had been otherwiſe, notwith- 
ſtanding what was ſaid to the contrary, I ſhould have thought 
chat the of the rent by the ceſtui que truſt would 
certainly have made the leaſe good, and that it would even 
have been better than the acceptance by the truſtee : but 
the leaſe being abſolutely void, the acceptance by either of 
them can ſignify nothing. 


We are therefore all of opinion that judgment ought to 
be for the plaintiff; and as the verdict is already for him, 
the poſtea muſt be delivered to him in order that he may en- 


ter up his judgment.” 


Jonx Ta pNER on the Demiſe of RichaxD PrCKHAM Trin. 12 & 
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ILLES Lord Chief Juſtice delivered the opinion of the 
Court as follows; | 


Ejectment of the manor of Kepner and a meſſuage and ) Mud.297, 
8. © . 


lands in Sidi. in the county of h 

This few ra the court * a — made by Mr. Baron 4 
Thompſen at the aſſizes held for the county of Suſſeæ on the 
3oth of July 1737, which caſe is as follows. Sir Thomas 
Miller was ſeiſed in fee of the premiſes in queſtion, and on 
the marriage of his daughter Elizabeth with John Farington 


— —b 


Straphan, Cowp. 201. it was holden that a redelivery of a leaſe made 

of mortgage by a feme after the death of her huſband, which had CY 
livered by her while ſhe was covert, was a confirmaticn of the deed to 
t in ker without a re- execution, and that circumttances alone might amount 
to ſuch redelivery, though the deed was a joint deed by the huſkand and 
witz affecting the lands of the wife. / 


N eldeſſ 


There muſt 
be. n actual 
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elde! ſon of Sir Richard Farin in con 4 ration of the 


U inintended mirriage and of love and affection to Flrzabeth &, 


by leaſe and releaſe 19ih and 2oth of February, 9 I. z., 


dem. Picx- je ſettle | the premiics to the uſe of himfelf and his heirs till 


LA 1 


2 the marriage, and afterwn 58S *O the uſe of F;hn F. 1 « 
MzzLiorT and his aſſig s for ninerv-n 1: vears if he fr.ouid ſo long 


live without impeachment ot walte, then to truſt-es during 
his life to preſerve the contingent rem indrrs, and from and 
aſter his death to the uſe of #l:24heth Aſiller for her life 
for her jointure, and from and after their deaths to the uſe 
of the firſt and every other fon of the ſaid marriage in tail 
general, remainder to every after-born ſon in tail general, 
remainder to the firit and every other daughter of the mar- 
riage in tail general, remainder to every after-born daughter, 
and for default of ſuch iſſue 79 e uſe and behoof of the heirs 
and afſigns of the ſaid John Farington for ever. 

The marriage took effect, and 7% Farington entered 
and was in poſſeſſion during his life, and died on the 24th of 
December 1718 without any iſſue born in his lifetime or after 
his death. Elizabeth his wiſe ſurvived him, and died ſeiſed 
of the premiſes on the 5th of Fuly 1736. 

The leſſors of the plaintiff are the heirs at law of Jabn 
Farington. 

Fohn Farington duly made and executed his will in writ- 
ing on the 7th of May 1718, and deviſed all the manors 
meſſuages farms lands tenements and hereditaments both 
freehold and copyhold whereof or wherein he or any 
or perſons in truſt for him had any eſtate of freehold or in- 
heritance in poſſeſſion reverſion remainder or ex 
fituate lying or being in the kingdom of Great Britain or 
elſewhere unto his uncle John Merlott his heirs and aſſigns 
for ever. 

Fohn Merlot duly made and executed his will in writing 
24th June 1731, and deviſed to the defendant Foſeph Mer- 
{ott and his heirs for ever all that his reverſionary eſtate called 
or known by the name of Keynor's farm in the pariſh ot 
Sidleſham in the county of Suſſex with the appurtenances 
thereto belonging, and died toon after in the lifetime of 
Elizabeth. 

1 Feſeph Merlatt is fon and heir to Fobn 

After the death of Elizabeth viz. 6th July 1736, poſſeſſion 
was taken of the eſtate in queſtion in the name and on the be- 
half of the defendant 7o/eph Merlett by virtue of a verbal 


authority 
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authority from him, and the tenant thereof at the ſame time 1739. 
attorned tenant to the defendant F:/eph, and paid 15. in the 
name and ſeiſin of the rent, and the defendant Foſeph on the Ray ns 
roth of July 1736, being acquainted that poſſeſſion had ,, N 
been fo taken, aſſented thereto. aga: 1 
The defendant Fifth, being ſciſed of the premiſes as the Mr 
law requires, in Trinity term 10 Ges. 2. and in the year 
1735, viz, from the day of the Hay Trinity in three weeks 
levied a fine ſur conuſance de droit come ceo & before his 
Majeſty's Juſtices at Weſftminfter, which fine was afterwards 
allowed and recorded in the Court in eight days after the 
purification of the Blefſed Virgin Mary in the ſame year, 
and was afterwards three times publicly and ſolemnly read 
and proclaimed in the ſaĩd court accoruing to the form of 
the ſtatutes &c; viz., the firſt proclamation thereof 1 2th 
February in Hilary term in the fame year 1736, the ſecond 
on the 20th of May in Faſter term 1737, and the third on 
the 25th of June in Trinity term 10 & i1 Ges. 2. and in 
the ſame year 1737, and no other proclamation was had or 
made thereupon at the time of the ſaid trial. 
The plaintiff at the trial did not give any evidence of an 
«Qual entry made by the leſſors of the plaintiff upon the 
eſtate in queſtion after the ſaid fine levied, but the defendant 
at the trial conſeſſed leaſe entry and ouſter according to the 
common rule entered into by him. 


The queſtions reſerved for the opinion of the Court were 


iſt, What eſtate the deviſor Fohn Farington had in him at 

the time of the deviſe. 
2dly, What was the operation of the fine levied by Jae 

AMerlatt the heir and deviſee of Fohn Merlatt. 
3dly, Whether the leſſors of the plaintiff could maintain 

this <jectment without an actual entry. 


2x AE & a d cf. ts * 


oY yoo. 


2 


327 38527 


As we are all clear upon the laſt point, and as that will de- 
termine the queſtion in this ejectment, there is no neceſſity 
to ſay any thing on the two firſt: however as they were 
pretty much enlarged upen in the argument (a, I hall ſay 
a little on each of them. | 


2.328270 


S 
= 


(a) The caſe was twice argued ; by right King's Serjt. and Bootle 877 
ler the plaintil aud by Eyre King's derje. and Price Serjt. | 7 the | wan 


N 2 As 


hon 
be- 
bal | 
rity | 
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1739. As to the firſt ; we are of opinion that Jahn Farington the 


- deviſor had only an eſtate for gy years in him at the time of 


TarSt® the deviſe to Fohn Merlatl : fo it is Sly held in Ca. L 
dem. Peck- a » 
nam 3193 and | know no caſe to the contrary. If indeed Fahy 
ezainf Farington had had an eilate for life, he would have had a tee. 
Me«LorT:. gmple, becauſe the laſt remainder was limited to him and 
his heirs; but it has never been extended further. And 
this general rule ſeemed to be agreed to on all ſides: but 
two anſwers were endeavoured to be given to this; it, That 
the word aſſigns plainly ſhewe:! that it was intended that the 
inheritance ſhould veſt in John Farington ; 2dly, That this 
being a conveyance made by way of uſe mult be conſtrued 
in a different manner from a conveyance of a legal eſtate, 
and that, as in a will, the words muſt be conſtrued accord. 
ing to the intent of the parties. As to the 1ſt; an anſwer 
was endeavoured to be given that aſſigns muſt mean the 


ad ok oh but that I think was by no means ſatis- 
ory, becauſe it is expreſsly faid the of John 
But another anſwer ſuggeſted itſelf to me this 


11 


only my private opinion, which occurred to me but this 
morning, there being no occaſion to give any reſolution 

on it, as we are all of opinion for another reaſon that 
plaintiffs cannot recover in this ejectment. 


As to what was inſiſted upon that a conveyance to uſes is 
to be conſtrued as a r in r 
conve we are clearly of a inion (a 
For fone the fame of ie. an ui ls tamed iovw © Kod 
eftate to all intents and purpoſes ; it muſt be conveyed ex- 
actly in the ſame manner and by the ſame words; and if it 
were otherwiſe, as moſt conveyances are now made by the 
way of uſe, endleſs confuſion would enſue. A caſe indeed 


was cited, and much relied on, to eſtabliſh this doctrine. 


_—_ 3 414. 734; and Dee d. Muſell v. Morgan, 3 Durnf. & Eaft 765. 
ACCOT 


That 
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That was the caſe of Leigh v. Brace reported in Carthew 1739. 
343» and 5 Mead. 266 (a); in the firſt book faid to have. 


been a-ljudged in B. R. Hil. 6 V. and in the at MH. 8 
The words of that deed were thus; an eſtate wis veſted in 
truitecs in ice to the uſe of the grantor for life, then to the 


uſe of Th:mas Brace his fon and his heirs, and for default Mxazorr. 


of iſſue of the bociy of the fail Thomas Brace then to the 
uſe of the heirs of the grantor. The ipecial verdict is ſet 
forth in 5 Mad., and I have compared it with a copy of the 
record which has been brought to me; and in that caſe the 
Court did certainly determine that Thomas Brace the fon 
took only an eſtate - tail; but in 5 Mad., where the caſe is 
more largely and more particularly reported than in Carthew, 
there is not one word faid of any difference between a con- 
veyance by way of ufe and any other conveyance : But the 
reſolution (appearing there) is founded upon other deter- 
minations in reſpe& to legal conveyances ; as the caſe in 
Co. Lit. 21. a., where it is held that if a man make a feoff- 
ment to another and his heirs, habendum to him and the 
heirs of his body, he ſhall have an eſtate-tail; and a caſe 
out of the 37 Lib. . 15, long before the ſtatute of uſes, 
was cited for that purpoſe. Another cafe was cited from 
19 Hen. 6. 74, that if a feoffment be made to a man and 
his heirs, and if he die without heirs of his body, remain- 
der over, this is an eftate-tail. They conſidered therefore 
the words in this deed as one ſentence, and the latter as ex- 
planatory of the former. And they cited likewiſe Bect's caſe, 
reported in Lit. 344, where a feoffment was made to the firſt 
ſon and his heirs and for default of ſuch iſſue remainder 


' over. But the Court, as appears by the report in 5 Mod., 


ſaid not one word about the ſtatute of uſes, but ſaid they 
would conſider it juſt in the fame manner as if a gift were 
made to a man and his heirs, viz., to the heirs of his body. 
It is indeed faid in Carthew, where the caſe is very ſhortly 
reported, that the Court laid a great ſtreſs upon it's being 
a conveyance by way of uſe, which conveyances they ſaid 
had been always conſtrued as wills, and that they were not 
tied up to the ſtrict forms of conveyances at common law, 
and that it was ſo adjudged on the fame deed in B. C. 
on a ſpecial verdict. I own that Caribe is in general a 


(a) 1 Lord Raym. Tor, and 3 Salt 337, S. C. 


very 


dem. Prexk. 


1739- 
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very good and a very faithful reporter ; but I fancy he was 


3 miiſtaken here, becauſe I cannot think that the Court would 


TarxeER 


dem. Pezc x- 


HAM 


give ſo abſurd a reaſon tor their judgment, eſpecialiy ſince 
there is not a word faid of it in 5 AMadern, where the cafe 


aaf and the arguments upon it are very particularly reported. 
MznuivTrT.Hwerer if this had been as Cartbew reports, yet it is a 


fit.gle cuſe, it is coutrary to reaſon aud common experience, 
and tuch a cerermimn.tion would make tuch a contution in 
all the property of the people «tf this kingdom, that I own 
1 mould have no regard to it but think that the contrary ought 
to be declared to be law. 


As to the ſecond queſtion, what is the operation of this 
fine, there may be ſome ithculty to determine it, and there 
being no necetlity we ſhalt give no cpinion upon it. I ſhall 
only ſay that it appears by the examination ot the officer char 
a fine is not ſaid to be engrotled till it comes to the Chiro- 
erzpher, and he makes out the ſeveral parts of it; and it 
15 never proclaimed, nor can it be fo, until it is brought to 
him and engroſſed, though it may operate as a fine without 
proclamations from the time wheu u was firſt levied. Nor 
thall we determine whether or not this is to be conſidered 
as a five wit proclamations or not, the action being brought 
before the tune when all the proclamations were expired, 
and ail the proc amacions being made that could be made 
hetore that time; becuulc it is clear that this was a fine of 
one tort or other, and there is no pretence to ſay that the 
fine was void; aid if not, 


Thirdly, We are all of opinion that when a perſon in poſ- 
ſeſſion ies a fine of any fort, the partics out of poſſeſſion 
cannot nintain an ejectment without an actual entry. 
There was no diſtii ct ion made by the Judges in the reſolution 
which they came to in the 2d of Anne between this or that 
tort of fine : bur their refolution was general, that there 
muſt be an accual entry in order to avoid a tine (a). The 
reſolution 1: he ce of Little v. Henton, Salk. 259, in which 
were ciicu Ui Cute of Withers aud Gitſen 3 Keb. 218, and 
the cute of {ye v. B.uling 1 Jentr. 332, extends only 


(a) Barrington v. Pearieurfi, 2 Str. 10853; 4 Bre. Par. Cafe 35:; Fila v. 


Agars:, 2 Str 1120; Gaics ichn. 3 barn. 189% Cn, v. Catiry 


nate been determined that it is not ueceſſar; in the caſe of @ tic it common 
law. Jene d. Harri v. Flad, 2 Hi. 5. 


It. 386; and 4% d. Cempere v Hi, 5 Dur . & E 433: but i ban 
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{a to an entry for nonpayment of rent; and the reaſon given 1739. 
for it in au theſe cates is that the contethon of leate c.. rx 
and Halter was tuihcient. As tnis bas been fo loag ſettlied, «x 
| am vt for alering it now: out were it a new caſe, | * 3955 
mmouid be of a different opinion even in reſpect to an entry ai 
for non p iyment ot reit, becauſe the reaſon given for it is Mexcort. 
abiurd; the conteihon of the entry in tne rule being only 

4 Co.uicihon of the carry of the nominal plaintuf and not 

a co.iucihon of the entry of the leffur. Though therefore 

L thall duk mytelt bound by this rule, which has been fo 

long citaviuhed, as tar as it goes, yet I am ſo littie ſatisiicd 

with the reaton ot it that I ſhall never be tor extending it 

oue jot tarther. 


Without therefore giving any poſitive opinion on the two 
firſt points, as we are alt agreed on the third and have not 
the lcatt doubt, che verdict given for the plaintiff mult be 
ſer atide according to the rule of niſi prius, and the plaintiff 
mutt pay the colts of a nonſuit.“ 


/ But in Oates d. Wig fail v. Brydon, 3 Burr. 1897, Lord Mansfield, in 
Cclivering the opmivn of tuc Court, ful * To avoid a fine there mult be 
an actual entry; and the d-mitlc canuvt be carried back beyond the actual 
cutry (1). Jn all otber caſes tue confellion of cafe entry and vaiter is ſufli- 
cient. Aud f. it is aa lettled that it is futhc:ent tor an ejectment brought 
upon a condition broken.“ | 


* 


t) And it has ſince been ruled in Compere v. Hicks, 7 Durnf. EAN 727, 
that the party aft-r he has made an actual entry caunot recover the meſuc 
profits that acerued actore. 


21. 13 G. 2. 


i 1 hurſday, 
RozkiIN SON againſt TUCKWELL. Oct. :5th. 


ehr Serjt. ſhewed cauſe againſt a rule to ſet refuſed ro. 


alide an exccution in an action brought upon a judy- ſet afide the 


ment by the defendant in the firit action for the coſts, be- 8 


cauſe a writ of error had been brought and allowed on the cond action, 
judgment in the firit action. m” _-W 
ing becn 


And he objected againſt the rule, becauſe there was no brought on 
motion to ſtay the proceedings in the ſecond action, in me 1 
wich caſe the Court would have ordered the plaintiff not to — 
Lake out execution ſo long as the writ of error was depend- defendant 
mz, but would have given him leave to proceed to judg- Had not be- 
ment. And he inſiſted that there being no ſuch motion the fu gef ln 

pruccedings in the ſecund action. dir G. Co. 139. 8. C. 


plaintiff 
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1739. plaintiff was at liberty by the courſe of the Court to take out 
execution in the ſecond action notwithſtanding fuch writ of 
Ron150% error. And he cited the caſe of Humphreys v. Daniel (a) 

feed in this court, P. 9 Geo. 2., where this point was expretsly 


Aal. fo determined. Beſides he inſiſted that no bail had been 
in upon fuch writ of error, and that therefore it ſtayed 


nothing. 

Eyre Serjt. contr\. | 

No bail was neceſſary, becauſe this was an action on a 
judgment only for colts ; which was agreed. And as to the 
priacipal objection, he relied on the reaſon of the caſe, be- 
cauſe otherwiſe thare might be a contrariety of judgment. 
But he admitted that the common practice is to apply to the 
Court to ſtay the proceedings. 


Rule diſcharged by The Court, according to the caſe of 
Humphreys v. Danicl, which was agreed to be as cited (%. 


{a) Barnes 2c2 ; and Sir G. Co. 129. (6b) See the next caſe; 
Clarkſon v. Phyſick. 


. bs 4 CLARKSON again PHYSICK. 
Nov. 8th. 

8. P. « CTION on a judgment. Writ of error on the firſt 
* 2 judgment. he plaintiff in the action had proceeded 


to judgment and taken out a capias ad ſatisfaciendum, 
which had been delivered into the hands of the ſheriff and a 
warrant made out, but it was not actually executed before 
the motion. The defendant had never applicd to the Court, 
but now moved to ſtay execution in the ſecond action by 
reaſon of the writ of error depending on the firſt. And 


Comyr:s Serjt. for the defendant endeavoured to diſtinguiſh 
it from the caſe of Robinſon v. Tuckwell (a) and the caſe of 
Humphreys v. Daniel there cited, becauſe in both thoſe caſes 
the execution was actually executed before the motion. 


But The Court were of opinion that this was a diſtinction 
withcut a difference, and that the defendant, if he would ſtay 


(e) The precedipg caſe. 


execution 


SAR 


þ 
— 


2n 
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exccution for this reaſon, ought to apply before judgment. 1739. 
However the matter was compromiſed ; and a rule was en- 
tered into by conſent that upon the defendant's bringing the C:an x 3084 
money iuto court, and agreeing to bring no writ of error on þ a 


u lc 


the ſecond judgment, the proceedings on the execution 
ſhould be ſtayed until the writ of error was determined”. 


r | 138 
WanT againſt SWAYNE- 575 2 
25 
ec RULE had been obtained againſt Hutchinſon, admi- The Court 
niſtrator of Duckworth deputy bailiff of Simpſon chief —— 
bailiff of the Honor of Pontefra in Yorkſhire, to ſhew cauſe adminiſtra- 
why he ſhould not pay a ſum of money recovered by Want tor of a bai- 
againſt Swarne, for which a writ of execution had been 2 * 
taken out and the warrant delivered to Duckworth and execution 
which money was alleged to have been received by Hutchin- _ been 
ſen ſince the death of Duckworth. CT, 
to the plain- 
And now, upon ſhewing cauſe, the caſe came out to | dds + of 
that the warrant was delivered to Duckworth, in his lifetime, head re. 
who inſtead of executing it as he ought having ſome money ceived after 
owing to him from Swayne took a ſecurity from Swayne for — ” 
his own money and the money due to Want, and after the 
death of Duckworth Hutchinſon, as his adminiſtrator, re- 
ceived the whole money of Swayne. Hutchinſon in his affi- 
davit did not deny the receipt of the money, but inſiſted 
that at firſt when he received the money he did not know 
that any of it was on the account of Want's execution, that 
tc took out adminiſtration as a conſiderable creditor of Ducl- 
wrth's, and that he had either retained or paid to the cre- 
ditors of Duckworth more money than he had received, and 


that he had no aſſets in his hands. 


The Court were of opinion that they could give Want no re- 
medy in this ſummary way, but left him to purſue his re- 
medy at law or in a court of equity as he could ; but ſeem- 
cd to think him without remedy, becauſe he could not be 
in a better condition than if Duckworth had actually receiv- 
ed the money on the execution, in which caſe Want would 


only 
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1739. only have been a creditor on f{1:1ple contract, and the admi- 
— niltrator might have preferred any o.her creditors in pay. 
Waxr ment or retained to pay himſelf.“ 


agar fl 
SWATYNE. . 
Joun MarrtoTT again/t ELIZ AB TH Thowmeson 
M. 13G. 2. Executrix of WILLIAd TIOASON. (a). 
Wedncidiy 
Mov. a [H. 1: Gzo If Rol 1.85) 


If the boyd ee EBT on a bond of the te{tator, dated 3oth January 
— be 1732 in the penalty of 100/. 
- given to 


— The defendant prayed oyer of the bond and condition 
ee Shich is for the payment o 5ol. and intereſt on the geh 
intended wife Juiy then next. And then pieaded that V. Thompſon her 


— ulband before her marriage, on the 22d ot Fuly 1728, 


the wife be became bound to Eleanor Baldwin and V. White in the 
made the penal ſum of Buol., with condition that if the ſaid V. Thomp- 
Ack. obli. „en ſhould at his death: leave to the ſaid Elizabeth, his intended 
gor,themay wife, if the ſaid marriage took ettect and the thould ſurvive 
retain the him, the juſt ſun ot 4004., free and clear from all debts de- 


amount of ; , 
the bond, Mands and incumbrances whatſoever, then che ſaid obliga- 


and plead tion thould be void. And the further pleaded that the mar- 
— riage took effect; and that her huſband on the 17th of De- 


oanacti- : X . 
—— cember 1735 made his will and appointed her ſole executrix, 


againſt her and died 0.1 the 25th of September 1737 3 that the proved the 


— will roth Ocleber 1737; and that the faid V. T hompſon did 


tor of the not at his death leave to the ſaid Elizabeth the faid 3400. or 
huſband. any part thercot, bur the fame is (till unpaid, and the faid 


— — Gy bond is ſtill in force not cancelled annulled or in anywiſe 


condĩtioned fatished. And the delendant further pleaded that ſhe hath 
— — | ns fully adminiſtered all the goods and chattels which were of 
— the ſaid V. Thimpſon at the time of his death in the hands 


money in 

truſt for the of the defendaut to be adminiſtered, except goods and chat- 
— ＋ . tels to the amount of 5/.; and that the hath no more; which 
wite muy 

pay th- rrutees out of the aſſets or pay out of her owa money and retain aſſets pro tanto, 
or cunſcls judy; nent to tue truuets to cover allcts. 


„) This cafe is reported in 7 Afod: 292. oct. ed, but without the judg- 
ment of the Court u p ge 243 an opinion is ſuppoſed to have been-given 
* oF * 4 Ie; £ * a . -—— if ke i P 
9 1 an Ciil 3h Jo! 1808 +31 | 4 t 4t 15 Cvident y a mUnTa Cy Ir. . are 
bers Judge ot B. K ak 7 |. Dentua was not in court when this caſe 
W wail Ve wh ie of the © paragraph is probably the argument of 
con A. I aw! Pay wie {2 1.04" tie name of a caſ: on tits tubject reported n 
I r. 3, on which the cuunke. were Comment!ag. 


are 


3 


MICHAELMAS TERM, 13 Geo. II. C. P. 187 


. are not ſufficient to ſatisfy to the ſaid Elizabeth the ſaid 400/., 1739. 

. and which are bound ſubject and liable to the faid Elzzabeth Cora 
for payment and ſatisfaftion thereof and which the retained Mazmorr 
( andi hath a right to retain in her own hands towards ſatis, en 
faction thereof ; and fo prays judgment of the action. 


The plaintiff demurred generally, and the defendant joined 


in demurrer. 


| B:lfie'd Serjt. and Wynne Serjt. for the plaintiff (5) took 


two objections to the plea z 


iſt, That the defendant could not retain, becauſe the bond 
was made ro truſtees and not to her; but that if ſhe would 
have covered the aflets, ſhe ſhould have cauſed the truſtees to 
have brought an action againſt her and have confeſſed judg- 
ment in ſuch action. That the words in the condition are 
leave and not pay; and that if the 4ool. mentioned in the 
| condition could be conſidered as a debt due to her, it was at 
mott but a debt on ſimple contract, and therefore ſhe could 
| not retain it againſt a bond creditor. 


TT" WW “0 


2dly, That the plea is inconſiſtent with itſelf ; for ſhe in- 
fits at firſt that no part of the 4oo/. is paid, and yet after- 


| wards admits that ſhe has 5/. in her hands, which ſhe has re- 
tained towards ſatis faction thereof. 


» 


Per Curiam (Denton J. abſent, but agreeing with us) 
The juſtice and equity of the caſe being with the defen- 


dant, we ought to go as far as we can to make her plea good, 
and eſpecially fince the has ated a very fair and honeſt part. 
For the might, by confeſſing judgment to her truſtees, have 
covered aſſets to the amount of 8ool., within the rule that wag 

laid down in B. R. in the calc of the Bank of England v. 


| (a) Vide Cliſt Ent. 349; — 186; 2 Brown. 73; Vidian's Eatr. 188. 
% This cale was twice argued, the firſt time in Zafer term 1739 by 
8-111 Serjt. for the plaintiff and Draper _ for the defendant, and on 


me 25th of October 1739 by Vn, Serjt. for former and Burnett Serjt. 
vr the latter. 


Meorrice; 


I Morrice (a); for ſhe had it not in her power to prevent the 
= penalty of the bond being forteited. 


Manor 


Tuourson 
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That an executor may retain for a debt due to himſelf (4) 
any creditors in an equal degree is undoubted law: 
it would be endleſs to cite caſes to that purpoſe z and the 

lain reaſon of it is, becauſe he cannot fue himfelf, and the 
Lo will never ſuffer that a right ſhould be without a re- 
medy. 


But the objection here is that the bond is not to the exe- 
cutrix herſelf, but to the truſtees, and ſo the debt in point 
of law is due to them. If the money in the condition had 
been to have been paid to them, though in truſt for her, 
there wouid have been ſomething more in that argument; 
and we ſhould have been of opinion in that cafe that this 
plea, as pleaded, would not have been good. But though 
the could not in that caſe have retained, the might have paid 
the money to the truſte:'s and inſiſted on the payment, or ſhe 
might have paid it out of her own money and have retained 
aſſets pro tanto. For that an executor, if he pay his teſta- 
tor's debts out of his own money, may retain atiets pro tanto 
againit creditors of an equal degree is expreſsly held in 
Dyer 2. a. Mor 2; Cloydon v. Spenſar ; 2 Kal. Abr. 684. 
pl. 11; and in ſcveral other books. 


But in this caſe the payment in the condition being to the 
executrix herſelf (c.) we are of opinion that ſhe may retain 
ſufũcient to ſatisfy it according to the caſe of Ro/belly v. Go- 
dolphin reported in Raym. 483, 2 Show. 403, and by the 
name of Beſkellet v. Godolphin, in Skinner 214, and adjudged 
in B. R. M. 34 Car. 2., which is a cafe almoſt in point. 


AS Since reported in 2 Str, 1028; Rep, temp. Hardt. 219; and 4 Bro. 
ard. Caf. 287. 

(5) Or in truſt for another. Vide Plumer v. Marchant, 3 Burre 1380. But 
an executor de ion tort caunot re'ain in fatisfaction of his own debt. 
F augban v Brown, 2 Str. 11c6. and Curtis ve Vernon, 3 D. & . 590. 

( Aud u here the promule or bond is made to the intended wife herſelf, 


without the inter ation of a truſtee, the promiſe or bond is net relcaſed by 


the nuarriage; and it the wife be made executrix, ſhe may retain in ſatisfac- 
tion ot ſuch debt Cave v. .i&tor, Iz Med 290; Com. Rep. 67; Salk. 325; 
and 1 LI. Ram. i.; Cannel v. Buckle, 12 Wms. 442; Milbourn v. 
&rvert, 5 Ver. & E. 381; and Hays d. Foord v. Foord, there cited, 386. 


There 
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There a bond was given before marriage to two truſtees, con- 1739. 


dition to pay to the defendant the widow 3000. within 


fourtcen days after the huſband's (the teſtator's) death: it Mazniorr 


was held that the widow being executrix might retain ſuffi- 
cient to pay herſelf that 3oool. The only difference between 
the caſes is that it is leave in one and pay in the other. But 
that, we think, makes no material difference for that 
« jcave” is the ſame as „ pay” (a). 


As to the objection that this muſt be conſidered as a debt 
on ſimple contract, we think there is no weight in it. For 
whenever a man by deed obliges himſelf to pay money to 
another, it is a debt by ſpeciality; and if it were otherwiſe, 
all money to be paid by the conditions of bonds muſt be conſi- 
dered 2s debts on fimple contract if the bond be not for- 
ſcited in the lifetime of the teſtator, which was never yet 
pretended. 


As to the ſecond objeCtion ; the merits being clear with 
the defendant, we will endeavour to make the plea good if 
we can; and we think that the objection may eaſily be got 
over. To be ſure, it might have been pleaded better: but 
we think that the plea may be ſo conſtrued as not to be in- 
conſiſtent. For no aſſets might come to the defendant's 
hands immediately on the death of the teſtator, but 
thoſe confeſſed by the plea might come to her hands after- 
wards. And as to thoſe words « the fame is ſtill unpaid”; 
if ſame (as it may) be taken to relate to the whole 4oo!. 
there is no repugnancy; or if it be conſtrued to any part 
thereof it is true; for he was to leave her 400. free and 
clear from all debts demands and incumbrances whatſoever ; 
whereas the 5/. confeſſed would certainly be liable to pay the 
plaintiff's demand if ſhe did not cover it in the manner in 
which ſhe has done. 


Judgment therefore was given for the defendant.” 


a) And ſo it was ruled in Cockerrft v. Black, 2 P. V:. 298. (though 
the reporter adds a quzre to it) and in Loanc v. Caſey, 2 Bl. Rep. 965. 


"THOMPSON 
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1739- 


— * dr SLAUGHTER, by his next Friend Thomas Muxpy, 
Nov. 28h. againſt TALBOTT. 


An attach- © RULE niſi had been made againſt the prochein amy 
ment award for an attachment for nonpayment of the coſts, judg- 


- => EY ment having been given againtt the plaintiff and the cots 
chein amy taxed. 
of the plain- 


benen, Eyre Serjt. ſhewed cauſe againſt the rule; and inſiſted 


20 * that the prochein amy ought not to be liable to colts there 
julzment being no judgment againſt him. And he ſaid the officers of 
fendane, the court were formerly appointed guardians and procheins 
Parnes 12% 3Mies to ſue and defend for infants, and the Court could ne- 
Frac. Reg. ver intend to ſubject them to colts. He cited 2 It. 261. 
*. 8. C. And invited that they ought to be no more liable to coſts 


than attornies. 


Skinner Serjt. contra infiſted that this is the only reaſon 
why guardians and procheins amies are appointed, in order 
to be reſponſible for the coits, becaule the infants are nct, 
And he cited the caſe of Exglgſield v. Round, Hil 1726 (a). 


I was of opinion that the rule muſt be made abſolute ; for 
however the practice might be anciently, the officers of the 
court are not now uſually appointed either guardians or pro- 
cheins amies. And the practice was probably altered for 
this very reaſon, becayſe they would be liable to coſts. It 
is probably for this reaſon that they do appoint attornies; 
for otherwiſe I ſee no reaſon why an infant may not as well 
appoint an attorney by the leave of the court as a prockein 
amy. An infant by law may make a preſentation to a bene- 
nice, though of never ſuch tender years. The argument 
that there is no judgment againſt the prochein amy is of no 
weight 3 for there is no judgment againſt the leflor of the 
plaintiff in cjectment. 


Mr. J. Ferteſcue Aland was of the ſame opinion ; and 


ſaid that it had been ſo frequently adjudged in B. R. while 


he ſat there. The prochcins amies may have ſatisfaction 
over againtt the infants, and generally they take ſecurity. 


(a) Sir C. Co 32; and Fer v. Harriſ.n, there cited, S. P. 


Mr. 


CO 


Cc 
< 
«, 
C 
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Mr. J. V. Fortoſcue was of the ſame opinion; and ſaid 1739. 
chat the Court of Chancery, if a motion be made to change 
the prochein amy» always refer it to the Maſter to fee if the Szavecu- 


, perſon propoſed in his room be a proper perſon. _ 
Tarot r. 
So the rule was made abſolute.” 
7 
* 
s Davis again/# MANSELL. H. 13. G. 
againſt WD 
| 1 qgoTION by the phintiff aſter due joined to have 7 
d the money out of court and colts to the time of — 
5 bringing it in, the plaintiff offering to pay to the defendant ter the de- 
) fendant 
4 the colts afterwards when taxed. pod mane 
3 thought this motion not reaſonable, unleſs the plaintiff te Court 
g would pay the defendant the whole coſts of the ſuit to this . bu mg 
s time as he would be entitled to them in caſe the plaintiff had hm to take 
gone on to trial and had recovered 1:0 more than the defen- it out with 
dant had brought in; it being the plaintiff's fault that ke —_ = 
< proceeded ſo far without taking the money out. ing it in, 
| ; | on his pay- 
1 But the prothonotaries certified that the courſe of the . nt . 
| court was otherwiſe ; And ——— 
cs. 
x Brother Forteſcue Aland agreed with them that the plain- Barnes 283. 
X tiff might take out the money at any time before trial, and Pan 8. C 
* would be entitled to coſts till the time of the money brought 
x in, and ſhould only pay the defendant coits for the proceed- 
: ings afterwards (4). The cafe of Savage v. Franklin (5), 
N Hil. 8 Geo. 2. was cited to this purpoſe; and the prothono- 
taries ſaid that there was a multitude of caſes of the ſame ſort. 
* So this coming on upon the defendant's ſhewing cauſe 
. agunſt a rule which had been made niſi before, the rule was 
- made abſolute (c).“ 
1 * v. Mi-L!!, Barnes 284; and Hartley v. Bat:ſon, 1 D. E. 
d (b) Barns; 280. 
e but it the plaintiff proceed to trial and fail, he is not entitled to the 


g Cuts even up to the time of the defendant's prying moncy into court. 
0 *evenſen v Yorke 4 D E. Ic; and Xutzell v. I'u en, i5 1. Nor if he pro- 

<ced to trial, and a juror is withdrawn, Stedbart v. Jolnſan, 3 D. & F. 657. 

a or, 
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ko ge Goporemin EpwarDs and JoHN SPICER 
Wedneſ./ay AcTon MosELEty and ThHomMAs STANLEY. 


Feb 6th. 


Alord may««&F* RESPASS for taking and carrying away a boat and 
— rg TI a cabinet. It came on before my Brother Willian 
for herios Forteſcue at the Salop afſizes. Verdict for the plaintiff, ſub- 
— ; jeſt to the opinion of the Judge on this caſe. 
— 4 In treſpaſs the defendants juſtified taking and carrying 
deed ünce away the boat and cabinet for two heriots, which they inſiſt. 
— ad became due to the defendant Moſeley, as lord of the ma- 
yable nor of B:ldwas on the death of Sa Edwards, who died 
Re u il ſeiſed of lands in the manor called e Coppice and Whiſtouſe. 
be cor ſider- 
edas reut, In order to make out this right the defendants produced 


and then in evidence the counterpart of a feoffment, dated goth of 


ſeize, but county of Salop of the one part and Lawncelot Lacon of Kend- 
cult enter bs he 66 comer of Bs aber pee; whnhdy da ths 


deftrain or 


bring an Edvard, under whom the defendant Mcſeley claims, granted 


action for the premiſes to the ſaid La..ncelot, under whom the faid 


nonpay- 
ment. 


Samuel Edwards claimed, and his heirs at and under the 
ly rent of 10/.; and in the ſaid feoffment is the follow- 
ing reſervation, viz. and paying two herigts at the deceaſe of 
k:m the ſaid Lancelot, and the deceaſe or deceaſes of all and 
every his heirs or aſſigns of the premiſes.” It hkewiſe ap- 
peared in evidence that the defendants ſeiſed the ſaid boat 
and cabinet, which belonged to the faid Samuel! who died 
ſeiſed, for the two heriots reſerved by the faid deed. 


The queſtion was whether on this title the defendant 
Mejel:y had a right to ſeiſe the goods as heriots. 


The rule at the afſizes was ſo drawn up that if the Judge 
N:ould be of opinion with the plaintiffs, then the defendants 


——-» 


Nor, iſ he enter into a conſolidation rule in actions on a policy of inſurance, 
and become norluit in one, is he entitled to the coſts up to the time of pay- 
ing money into court in the other actions that were not tried. Burfall v. 
Herner, 7 D. & E. 372; and Sykes v. Wilſen, E. 39 G. 3. B. X. 


ſhould | 


wh, 1 


MH OA AZ 2A 
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ſhould return the goods and pay the plaintiffs their coſts, 1 
but if the Judge ſhould be of opinion with the 2 
then they ſhould retain the goods and the plaintiffs ſhould Eowanve 


pay the coſts. 


The caſe had been ſpoken to before the Judge (a); and 
though he was clearly of opinion with the plaintiffs, yet 
on the importunity of the counſel he was prevailed on to 
let it come before the Court: but he ſaid that he left it 
to the jury whether the defendants took the goods by way 
of diſtreſs for the heriots, or ſeized them as heriots; and 
that they found that they ſeized them as heriots. 


This caſe coming this day before the Court, 


Skinner Serjt. for the defendants inſiſted, 1ſt, that this 
reſervation was certain enough ; and adly, that the de- 


| fendants had a right to ſeize the goods as heriots. 


He inſiſted, as to the firſt, that heriot”” vi termini 
does not fignify the beſt beaſt ; for which purpoſe he ci- 
ted Lambert de priſcis Anglorum legibus fo. 423. Spelman's 
Gloſſ. 287, $ ; Co. Copybolder, p. 25 ; and the preface to 
a treatiſe written by Forteſcue J. of abſolute and limited 
monarchy. And he inſiſted that heriots were not ſervices, 
but a part of the feudal tenure. . He ſaid that for heriot 
cuſtom a man may either ſeize or diſtrain; and that the 
ſame has long ſince been holden to be law in reſpeS& to 
heriot ſervice (), though this was formerly doubted (c). 
He inſiſted that this was heriot ſervice ; and that though 
2 heriot uſually means the beſt beaſt, it is otherwiſe in 
2 manors, and muſt be determined by the cuſtom of 
the manor. 


(a) It was 2rgued before him by Mr. Hollnge and Mr. Tyr for the plai 
tifts, and by Shraner King's Serjt. Hayward Serjt. and Ms. Filbraham 22 
efendants. 

(% la the time of Edward the Third. See M. 6. Ed. ; Firs. 
Ar. % Heriet,” pl. x ; Bro. Ar. Herios,” 2; . v. 
Smith, Cre Eliz., 53g; Moor 549, in B. R. reverſing the judgment in B. C. 
Ard. 298; Parker v. Gage 1 Show. $1, and Holt's Rep. 337 ; Maier v. 


Fr .mmdweed. Cre. Car, 160; 0 v. - and 
= padre to df ce 


2 Vide Lailw. da ; Bendl. 0. pl. 47; and Def, & Stud. Dial 3. c. g fo 


4 
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Bootle Serjt. for the plaintiffs inſiſted that a heriot pro- 


perl) ſignifies the beſt beaſt, but admitted that by a par- 
Epwanps ticular cuſtom there may be a heriot of the be goods. 


againſt 
MoszLEY. 


And he cited Hob. 176; Hutton 4. He admitted that if 
this were a good reſervation, the lord of the manor 
might ſeize the things in queſtion for heriots, but infiſted 
that this reſervation was uncertain and void, as heriot“ 
is a word of no certain ſignification. 


I was clearly of opinion for the plaintiffs as to both points, 
though Bootle Serjt. for the plaintiffs gave up one of them. 


iſt, I admitted it to be good law that a man may ſeize 
as well as diſtrain for heriot ſervice. But I was of opinion 
that theſe could not be confidered as heriots, becauſe he- 
riots are ſervices and part of the tenure ; and fince the 
ſtatute of quia emptores terrarum no tenures can be cre- 
ated or heriots reſerved. It muſt be conſidered therefore 
only in the preſent caſe as the reſervation of a rent or an 
agreement to pay a certain thing ; and conſequently if a 
rent, it muſt be certain what that rent is, and there muſt 
be the ſame certainty if it be conſidered as an agreement to 
pay or deliver any thing. Now the word“ heriot“ has no 
certain ſigni fication: but the meaning of it muſt always 
be determined by the cuſtom (a) of the manor, which 
can have no operation in the preſent caſe. If it has any 
certain ſignification, it means (as has been inſiſted) the 
beſt animal ; and if ſo, for that reaſon likewiſe, this ſci- 
zure of dead goods cannot be juſtified. 


2dly, I was of opinion likewiſe that the defendants 
could not ſeize the things in queſtion, even though the 


. reſervation had been certain enough. 1. If it be conſi- 


dered as a rent, no one can ſeize a thing reſerved as a 
rent, but muſt either diſtrain for it or bring an action. 2. If 
it be conſidered as an agreement to pay or deliver any 
thing, no one can ſeize upon ſuch agreement, but muſt 
_ * action upon the agreement if it be not per - 
ormed. 


Mr. J. Forteſcue Aland was of the ſame opinion. And 
he ſaid that? heriot” was originally derived from ** here,” 
which in Saen ſignifies an army, and © geat” which 


() Vid. Parkin vs Radcliffe, Be. & Pull, 282. . 
ſignifies 
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ſignifies proviſion a); and that the reſervation was ori- 1739, 40. 
ginally of ſomething proper for an army. And he e- 
ploded the notion that heriot was derived from heir. — 4 


Mr. J. Vn. Forteſcue was of the ſame opinion; adding * 
that he was always of this opinion both at the trial and 


when the caſe was ſpoken to before him. 


After we had delivered our opinions, Hayward Serjt. 
for the defendants infiſted much to have it ſpoken to 
again; but, thinking it to be a very clear caſe, we would 
not permit it. 

So we gave judgment for the plaintiff according to the 
rule.” 


Contrary to Lord Cole's defivition, Co. Lit. that © here” 
22 hrdande geat” beſt; 3. C. the 7. 4%, — nd 


Joun DennerT againſt Joun Grover, JounH. 13 Ce. 
STEEL, and Join EpwarDs. ; reel 


«© T*RESPASS, for that the defendants on the 3oth of If A licenſe 

anuary 1738 broke and entered the houſe of the yg, nt fe 
plaintift at Steyning in Suſſex, and continued there ten ſell goods, k. 
days without the licenſe and againſt the will of the plain- Tay take aſ- 
tif, and for the whole time greatly diſturbed the plaintiff gygn® f oe 
in the peaceable poſſeſſion of the ſaid houſe, and ſeized the 
took kept and detained and converted to their own uſe and ſelling the 
ſold and diſpoſed of divers goods and chattels particularly ad ff f be 
ſpecified in the declaration to the value of 100%. ; damage pleaded ther 
150l. and alſo 

IDA 

The defendant's pleaded not guilty as to all the treſpaſs, and by his 

except breaking and entering the ſaid houſe and continu- command 
ing there for the ſpace of ten days and diſturbing the that purpoſe, 
plaintiff in the poſſeſſion thereof for the ſaid ten days; and neceſſa- 


and thereupon ifſue is joined. — 
2 
And as to breaking and entering the ſaid houſe, &c, — 


they pleaded that before the ſaid time when, &c viz. N u sd. 

21% January 1738 the plaintiff licenſed the ſaid Jabs Steel tary for them 

to cuter the ſaid houſe __ to continue therein for hs all 70 enter. 
X 
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t ſale of divers goods and chattels of the ſaid John Steel in 

2 ſaid houſe ; by virtue of which ſaid l'cenſe he the 

Dexzzrr ſaid John Steel in his own right and the ſaid John Grover 

| 28. and Jobn Edwards as his ſervants and by his command aſ- 

terwards, viz. at the ſaid time when & e peaccably en- 

tered the ſaid houſe in which &c by and through the door 

thereof (then being open) to ſell the ſaid goods and chat- 

tels of the ſaid Fohn Steel, and in and about the fale they 

the ſaid Fohn Grover Fohn Steel and John Edwards neceſ- 

farily continued in the ſaid houſe in which &c. for the 

ſpace of ten days then next following, and in ſo doing they 

the ſaid John Grover Jobn Steel and Fohn Edwards did 

neceſſarily give as little diſturbance to the ſaid Fohn Den- 

nett on that occaſion as they could, which are the break- 

ing and entering &c; and this they are ready to verify; 
wherefore they pray judgment &c. 


The plaintiff demurred generally, and the defendants 
joined in demurrer. | 


Agar Serjt. for the plaintiff took two objeQtions to the 

plea ; 1ſt, In ſubſtance, that it being jointly pleaded by 
all the defendants, if not good as to any of them, it was 
bad as to all (a) (quod conceditur ;) and that the licenſe, 
being only to Jobn Steel, would not juſtify his taking the 
other two detendants along with him into the houſe; 
2dly, That it was bad in point of form, for that the plea 
ought to have concluded to the country. 


Firſt ; To ſupport the firft objection he cited Bro. Abr. 


tit. Licenſe,” pl. 10; and the caſe of J/ichham and 
Malter, adjudged in this court, where it was ruled that : 
a perſon qualified to kill game could not take others with , 
him who were not qualified. And he inſiſted very g 
ſtrongly that the licenſe was perſonal to Fobn Steel; and p 
that therefore it could not juſtify the entry of any one f 
elſe, at leaſt that it ought to have appeared in the plea 


that their entry was neceſſary ſor the pur poſes mentioned 
in the licenſe, which is not alleged in the plea. 


Secondly; He inſiſted that the defendants ought to 
have concluded to the country, and not with hoc parati 


(Vd. Meravia and Sloper, M. 11 Geo. 2. arte 32. 


ſunt 
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ſunt verificare, they having infiſted on matters of faQ 1539, 
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which are properly traverſable; and that this is more won 


than matter of form, and conſequently that it may be ta- 
ken advantage of upon a general demurrer. 


Hine Serjt. for the defendants. This is not a matter 
of pleaſure (a) and therefore different from the caſes 
cited. Where a man grants to another a matter of profit 
or licenſes him to do any thing which may be of profit to 
him, every thing which is incident and necoſſary for the 
obtaining of ſuch profit neceſſarily paſſes by ſuch grant 
or licenſe. Quando aliquid conceditur, conceditur id fine 


Dan rr 


againſt 
GCurovs ne. 


quo illud fiert non poſſit. For this purpoſe he cited Cre. 


Fac. 377; Wing field v. Bell; 1 Rol. Ar. 399. C. pl. 3; 
and 1 Ventr. 45. And he put the cafe that a man ſhould 
licenſe another to remove a ſtone of ſeveral hundred 
pounds weight off his ground, it would be ridiculous to 
ſay that he could bring no one elſe on the Found to help 
him, but that he muſt do it himſelf. "4 


As to the ſecond objection, he infiſted that if it were 
wrong, yet being mere 'matter of form, it ought to have 
been particularly aſſigned as a cauſe of demurrer, and 
could not be taken advantage of on a general demurrer, 
But that he ſaid it was very right, and better, and more 
for the ad of the plaintiff (the plea containing ſe- 
reral matters of fact) than if the defendants had conelud- 
ed to the country. . 


I was clearly of opinion againſt the plaintiff in re ſpect to 
both objections. As to the firſt ; I agreed with Wynne 
that where a man is licenſed to do a thing, it neceſſarily 
implics that he may do every thing without which that 
thing cannot be done; and unleſs a man could fell 
to himſelf, and be both buyer and ſeller, it was ab- 
ſurd to ſay that it was a licenſe to Steel only to go himſelf 
into the houſe, Beſides it is highly probable that he 
might want to take ſeveral perſons along with him in order 


() In Hil. 13 Hen. 7. 13. the dittinQtion is taken between thoſe licenſes that 
are given for plcature and thoſe for profit, that the fermes are merely perſonal, 
but that in the other caſe the perſon to whom the licenſe is given may take others 
with him; ** Etiffint fi on me licenſe 2 avoir un arbre in ſon bois, mes ſervants 
Juſttficront le fier del arbre et Pentrer.”* The former branch of this diitinctiom is 
alſo ſupported by a paſſage in Finch's Law, 16 and 17, and the latter by a caſe 
in M. 13 Hen. 7. 10. 

to 
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to aſſiſt in the fale. And this is ſufficiently ſet forth in 
the plea ; for it is is alleged that all three neceſſarily con- 


Dzmzrr tinued in the houſe ten days to ſell the ſaid goods; and 
againſt jf their continuance therein were neceſſary, their entrance 
Groves. muſt certainly be ſo too, and is therefore ſufficiently al- 


leged. As to the caſe Wickham v. Walker, it has no re- 
ſemblance to this. 


As to the ſecond objection; I thought it (if any) only 
matter of form, and that therefore no advantage could be 
taken of it upon this general demurrer. But I was of 
opinion that the 21 — (a) of the plea was right, and 
better than if it had concluded to the country, nay, I was 
inclined to think that if it had been otherwiſe, it had been 
wrong ; for if the plea had concluded to the country, and 
the plaintiff had joined iſſue upon it, it would have been 
a complicated ihe, in which ſeveral matters very diſtin 
in their Me would have been put in one iſſue. But 
now the plaintiff had his choice either to traverſe any of 
theſe fats ſeparately, or to reply de injuria ſua propria 
abſque tali cauſa ; whereby he would have put the whole 
plea in iſſue. 


Faorteſcue, Aland, J. was of the ſame opinion; and ſaid 
that if the defendant had concluded to the country it had 
been wrong. 

Farteſcue W. I. was of the ſame opinion; and ſaid that 


here was a ſufficient averment of the neceſſity, or if not 
the licenſe implied it; but of this I doubted. 


Per Curiam, Judgment for the defendants.” 


=) This { to within the } 
in) od. Ll. general rule, Co. Lit. 303. a. that pleas 
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Roztrr LapsroOKE and William GyLes H 
againſt JoSErH JAMES. Fed. 6th. 


„ASE. The plaintiff declares on ſeveral promiſes 
for goods ſold and delivered &c by them and! agnes 


one Charles Baynton deccaſed to the defendant ; damage a Court of 
20 J. limited juriſ- 


dition, it is 
neceſſary to 
The defendant comes and defends the wrong and in- Hate thoſe 


ury when &c ; and pleads that the plaintiffs ought not to — 4 
Lace execution of any damages againſt the defendant to ni 
charge his perſon, becauſe he ſays that the ſaid ſeveral aud havi 


cauſes of action in the ſaid declaration mentioned accrued gn * 
before the iſt of January 1736, te wit, on the 1ſt of allege gene- 


January 1735, and that he the ſaid defendant on the 1 ſt u tat dat 
of Fanuary 1736 was aQually beyond the ſeas in foreign are ard 
parts, viz., at Helvoetfluys in Holland, and that he the ment. 

ſaid defendant afterwards, to wit, at a general quarter —The inſol- 
ſeſſions of the peace holden for the city of Brifel and Sen z. c. 
county of the ſame city at the Guildhall of the fame and gave the 


within the ſame city by adjournment on Wedneſday the Sum of 


gth of Auguſt 1738 before Nathaniel Day the Mayor — 4 
Juſtices of the ſaid city and county &c wes duly diſcharged diſcharge 
from his impriſoument aforeſaid ; and this he is ready tq e 
verify, wherefore he prays judgment if the plaintiffs currendered 
ought to have execution — his perſon &c. — oof 
The plaintiffs reply that they ought not to be barred — 74 


from having execution againſt the ſaid defendant for the diſcharge by 
damages to be recovered to charge his perſon, becauſe 1 
they ſay that the ſaid 2. did not ſurrender himſelf zecefary to 
unto the gaoler or gaolers keeper or keepers of the King's ge that 
Bench Marſhalſea or Fleet or to the priſon of ſuch county — wins 
where he laſt dwelt for the ſpace of ſix months; and this had furreo- 


oy are ready to verify, wherefore they pray judgment —— thet 
The deft On d s a 

The defen emurs generally, and the ptaintiffs join > = duly 

in demurrer. , * y __ the Coun of 


Quarter Sef- 


Gons from his impriſonment aforcſzi* is not zloge ſullicient. 
Draper | 
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1739, 40. Draper Serjt. for the defendant inſiſted that the repli- 


cation was not good: for he ſaid that the Court of Seſ- 


1 ſions having diſcharged the defendant this Couri could not 
Jauzs. inquire into the regularity of the diſcharge, of which 


they were the proper judzes. And for this he cited the 
caſe of Linwoed v. Hophins, M. 8 Geo. 2, before Lord 
Hardwicke at Guildhall, where it being objected that 
proper notice was not given in the Gazette, he was of 
opinion that the Seſſions were the proper judges of this, 
and that it could not be inquired into upon the trial ; and 
the caſe of Savage v. Field (a), B. R. M. 9 Ges. 2., 
where the ſame thing was determined. 


Serjt. for the plaintiffs admitted that, if it had 
appeared that the Court had jur iſdiction, their judgment 
muſt be taken to be right; and ſaid that this was all that 
was determined in the caſe of Savage v. Field, and that 
it was held in that caſe that it was neceſſary to prove the 
ſurrender in order to ſhew that the Court had a juriſdic- 
tion. He inſiſted that it ought to have been ſet forth in 
the plea that the defendant ſurrendered himſelf in order 
to give the Court a juriſdiftion, which it is not. Upon 
the former ats it was always confi.icred necefiary to ſet 
forth that the party was in priſon in order to give the 
Court a juriſdiction; and by the laſt act a ſurrender is 
made to be equal and tantamount to a legal impriſonment. 
Unleſs therefore it appear that the perry was legally in 

iſon or ſurrendered himſelf according to the 10 Ges. 2., 
he inſiſted that the Seſſions had no juriſdiction. He in- 
ſiſted likewiſe that the defendant ought to have confeſſed 
the action in his plea, before he p'caded in exoneration 
of his perſon. And he ſaid that fur ought that appeared 
the defendant might have been committed for a criminal 
cauſe, which is not within the act. 


Draper Setijt. in reply admitted that in the caſe of Sa- 
vage . Field it was held that it muſt be ſhewn that the 
Juilices had a juriſdiQtion, but endeavoured to diſtinguiſh 
the preſent caic, becauſe he ſaid that by the ſtat. 2 Anne 
the party was obliged to plead an impriſonment, but that 
by this act he is not obliged to plead a ſurrender. 


. Har 68. 
Ge v, Lorimer, pop. Tr, 16 bs 37 Geo. 3 5 
t 


r . i oo at 7—; e —cLJ 7 ˙ a, oa oo ow. 
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But I was of opinion for the plaintiffs that the plea was 1739, 40. 
not good, and therefore had no occaſion to give any pi 


nion upon the replication. LapnroxE 


I admitted that if it had appeared (a) that the Seſſions 
had a juriſdiction, it would have been ſufficient to have 
ſaid generally that the Sefnuns had diſcharged him, and 
that we could not inquire into any faQs neceſſary to be 
done by him in order to obtain his diſcharge, of which the 
deſſions were the only and the proper judges, anc muſt be 
taken to have adjudged right. But as in the caſe where 
an impriſoament is neceſſary it muſt always be ſet forth 
(b) that the party was in priſon in order to give the juſ- 
tices a juriſdiction, fo I was of opinion that in this caſe 
it is equally neceſſury for the party to ſet forth that he 
ſurrendered himſelf, which by the laſt act is made tanta- 
mount to an impriſonment, but it is not ſet forth in the 
preſent plea that rhe party ſurrendered himſelf or that he 
was ever in priſon; for it is only ſaid that he was diſ- 
charged from his impriſonment aforeſaid, whereas no im- 
priſonment was mentioned before. And I thought that 
the words of the laſt act did not warrant the diſtinction 


taken by Draper, 


As to the objection that the defendant ſhould have con- 
felled the action, I did not think that there was much in 
it; for by not denying it and pleading only in exoneration 
of his perſon, I was of opinion that he bad ſufficiently 
confe ſſed it. | 


Mr. J. Ferteſcue A. of the ſame opinion ; and ſaid that 
the plaintiffs might have demurred to the plea. 


Mr. J. V. Forteſcue of the ſame opinion. 
So judgment for the plaintiffs,” 


fa) Sec Sellers v. Lawrence, poſt, Tr. 16 & 17 Gee. 2. 
O Sce Cocterel v. Nee, Deugl. 97, und Marks v. Upton, 5 Durnf. & 
Eu 325, where it is pleaded (in the firtt c. ſe under Rat 16 Geo. 3. e. 38., and 


ka tix other under fat. 34 Geo. 3. c. 69.,) that the defendants were act ualty in 


Culiody on the reſpective days & c, and re duly diſcherged at the Seſſi oa ac- 
Ages Aatates. 


IND 
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1740. 


a THOMAS BELL againſt GrorGe WARDELL and 
day, 


May sch. Joun Cummin alias Couvxzs. 
— HE opinion of the Court was thus given by 


_y for al Ville Lord Chief Juſtice. © Treſpaſs, for that the 
the inhadi-= Jofe ndants on the 2d of May 1738 and at divers times be- 
dun de =, tween that day and the 12th of the ſame month broke and 
andrive over entered two cloſes of the plaintiff called Shrieldfield and 
e Little Shieldfield at the town and county of Newcaflle- 
at all ſea/or- #p0n-Tyne, and with their feet trod down ſpoiled and 
«ble times in conſumed the plaintiff's graſs and corn there growing and 
the yezr #3 with divers cattle trod down depaſtured ate up and con- 
becauſe it ſumed other graſs and corn of the plaintiff's there grow- 
2 ing, and broke threw down and ſpoiled five perches of 

t the wel- his hedges and five perches of his fences, and other 


—_ wrong» &c ; to the damage of 20/. 


when the 


— — The defendant Wardell as to the force and arms and 
though the all the treſpaſs ſuppoſed to be done with bulls cows ſheep 
deſendant and ſwine pleads not guilty ; and as to the reſidue of 
weed tet the treſpaſs pleads ſpecially that the places in which &c 


ſonable time. are two cloſes of paſture bounded (prout) ; and that the 
—*Senſon- ſaid two clofes time out of mind and until & were lying 
— — together without any hedge or fence and were part and 
tion of law parcel of certain lands called and known by the name of 
a pertly of Sþ;e/dfield, and have been repaired to and uſed as a public 
—Replica- Place of reſort for the inhabitants of the town and county 
tion de inju- aforeſaid, and that within the faid town time out of mind 
— there hath been a certain ancient cuſtom there uſed and 
9 pus approved, that the inhabitants of the ſaid town time out of 
ſever:} di- mind in every year at all ſeaſonable times in the year have 
inet points had the caſement liberty and privilege and have uſcd and 
in iſe, © i 
been accuſtomed to have the eaſement liberty and privilege 
of walking and riding on horſeback in the faid cloſes for 
air and exerciſe for the benefit and preſervation of the 
health of the inhabitants of the ſaid town without any 


moleſtation or diſturbance whatſoever. And the ſaid de- 


ever ſince he was and (till is an inhabitant of the ſaid town, 
u here fore he on the ſaid 2d day of May and at divers — 
an 


ſendant ſaith that on the ſaid ad day of May and before and 
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the ſaid ſeveral times in which & c being 
rode on horſeback and walked in the ſaid cloſes for air 


203 
times between that day and the 12th of the ſaid month, 1940: 


ſeaſonable tines,.!x⸗˖1 


BzLL 


and exerciſe and for the benefit and preſervation of his nt 


health; and becauſe the ſaid cloſes at the ſeveral times 
when &c were incloſed with the and fences in the 
declaration mentioned ſo that the ſaid defendant could not 
enter into the ſaid cloſes on horſeback without breaking 
and throwing down the ſaid hedges and fences the ſaid de- 
fendant at the ſeveral days and times when &c in order to 
enter into the ſaid cloſes on horſeback neceſſarily broke 
and threw down the ſaid hedges and fences, and in walk- 
ing and riding as aforeſaid neceſſarily trod down and con- 
ſumed with his feet in walking a little graſs and corn there 
growing, and the ſaid horſes mares and geldings on which 
the ſaid defendant rode in the ſaid cloſes trod down and 
conſumed and ſnatched and ate up a few morſels of graſs 
and corn there growing, doing as little damage as might 
be, which are the ſame treſpaſſes & e; und this he is ready 
to verify; wherefore he prays ju whether the 
ſaid plaintiff ought to have his ſaid action againſt him & e. 

The defendant Comyns pleads the ſame plea, mutatis 
mutandis. 


The plaintiff replies to both the pleas, and affigns a new 
treſpaſs in two cloſes of land deſcribed to have different 
boundaries from thoſe ſet forth in the defendants? pleas. 


the 


To this new aſſignment both the defendants plead 
ſame pleas as before, only they do not ſay that the two 
cloſes are cloſes of paſture, but admit them to be two 
cloſes of land as they are called in the new aſſignment. 


The plaintiff replies to both the ſaid pleas de injuria ſuã 
propria abſque tali cauſa, and this he prays may be in- 
quired of by the country. 


To this replication both the defendants demur, and for 
cauſes of demurrer ſhew that the plaintiff in his replica- 
tion traverſes and offers to put in iſſue all the matters al- 
leged in the defendants* pleas, whereas he ſhould only 
have traverſed ſome ſingle matter of fact alleged in theſe 
a and for that the ſaid replicatien is complicated and 


The 


ARDELL. 
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The plaintiF joias in demurrer (a). On this demurrer 


Lit now comes le ore the Court for judgment. 


Burr 
agent 


The replication of the plaintiff to the defendants' plea; 


Waipiii. pleaded to the new aſſignment was admitted by the counſel 


for the plaintiff not to be good ; and to be ſure it cannot 
be ſupported for the reaſons mentioned in the demurrer, 
it pmting ſeveral diff rent matters in iſſue ; whereas the 
chief end and uſe of ſpecial pleading is to reduce matters 
to a fingle point. And therefore ſuch a replication was 
held to be bad in this court in the caſe of Cooper v. 
Mark: (b), and in the cafe of Cicherill v. Armftrong in 
this court 77 in. 1738 (c); in which laſt caſe all the caſes 
relating to ſuch 4 replication are fully ſtated and conh- 
ccred. 


But it was inſiſted by the counſel for the plaintiff that 
the pleas of the defendants are bad, and that therefore it 
is not material whether the replication be good or not. 
The objection to the pleas was that the auſtom is not laid 
generally at all times of the year, but only at all ſeaſonable 
times, and that it appeared from the defendants* own 
thewing that the riding which they inſiſted on as a juſtifi- 
cation was not at a ſcaſonable time ; and that of this the 
court were the proper judges, as in the caſe of a reaſona- 
ble time, reaſenable fines, cuſtoms and ſervices, of which 
the Court are the proper judges (d). For what is con- 
trary to reaſon cannot conſonant to law, which is 
founded on reaſon ; and therefore the reaſonableneſs in 
theſe and the like caſes depends un the law and is to be 
decided by the Judges, as is held in Co. Lit. 56, b.; 59. 
b; 4 Co. 27.6. the caſe of Hobart v. Hammong, Cre. 
Fac. 204, the caſe of Stodden v. Harvey, Cro. Eliz 583, 
the caſe of Mchareil v. Bachelor: where the Court on a 
demurrer took upon them to determine what was proper 
and neceſſary apparel fur the defendant who was an infant 
and gentleman of the chamber to the Earl of Hex. Theſe 
caſcs were not controverted: but it was ſaid that it was 


(a) Tus cafe ves twice ergucd, the firſt time 1 
cond time on the 6th of Muy 17.40 by Perle Serjt. 
or 7 defendants. * | 

} * 32. 

(e Supra, 99. See the caſes there referred to. 

_ 169 8 Eater v. $ontlty, ſupra, 13 5. Hil. 12 Geo. 2. and the cafcs there 

Ated to. 


Nov. 1738, and the ſe- 
the pl intiff and Agar 


here 


| 
| 
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here averred to be a ſcaſonable time, which was admitted 1740. 
by the demurrer, or at leaſt that an iſſue onght to have 


been joined that it might appear on the evidence at the 
trial whether it was a ſcaſonable time or not; for it was * 
ſaid that by “ ſcaſonable times“ was meant in good wen- 
ther when it did not rain ſnow or hail, and when it would 
be ſeaſonable to ride out for the preſervation of health, 
os the cuſtom is laid to be. But to be ſure the word “ fea- 
ſonable“ will admit here of no ſuch conſtruction ;, for it is 
ridiculous to ſay that unſeaſonable”” was meant in re- 
ſpe& to the perſon claiming the right; for if he has a ge- 
neral right, he is not bound to ride out but juſt when he 
pleaſes. But “ unſeaſonable” muſt neceſſarily mean in 
reſpe&t to the owner of the ſail ; otherwiſe the cuſtom 
would be a very ſtrange one, that all the inhabitants of the- 
town of Newcaſtle might ride over the plaintiff's corn an 
graſs at all times of the year whenever they pleaſe, 
which would be to ſay that the inhabitants of Newca/?ie 
bad a right to take away from the plaintiff all the profits 
of his own land. 


There is indeed a caſe in 1 Lev. 176, 177. Abbot v. 
WWeckly, M 17 Car. 2. B. R., wherein a cuſtom (a) that 
zl: the inhabitants of a town had a right to dance at ail 
tmes of the year for their recreation (6) in the plaintiff's 

cloſe 


(4) Vid. Lev. 176. where it is ſtated as 2 2reſcriptien: and fee note ( infra. 
% Millechamp v. Jorſon and others; 12th of February 1746, B. C. \ret- 
da a tor breaking and entering the plaintitt's cole at Caleſhiul auu treading Jown 
and contuming the grels there growing. The defendants plcaded a cuttom 
ter * all the inhabitants of the town of Co 'e;Aull tor the time being to have and 
e::0y the liberty and privilege of playing 2t any rural ſports or gamer in the 
fad cloſe (very year a? all times of the year at their will and pleature 3; and then 
juttiſied as inhabitants “ playing at rural ſports and games therein c This 
cultom was traverſed in the replication. And after a vervict, ettabliching the 
cuſtom, 2 motion was wade to entcr vp judgment for the plaintiff nutwith- 
ending the vcte ĩà found for the defendents on the ground that the cuttom 
could not be ſupported in law, 1it, Becauie it wes tov general and uncertain, in 
net ſpecifying hat rural port or game; zdly, Becauſe it was illegal and un- 
tegſonable. not being confined to reaſenable er legal ti mes of the year; and 3dly, 
Hecaule there could have bern no cualideration ia it, and it could not have had 

a = commencement. ; 1 RY 
| caſe was argued by SI, King's Serit. an Serjt. for in- 
UT and by Mille, King's Seri and Mine Seit. for the defendants ; od 2 
lublequent day the rule was made abſolute to enter up judgment for the plain- 
u 't). The Court being of opinion that the cuitom as lud extending to ary 
rural 


(1) See Kiri v. Neill, 1 D. SE. 118; and Selby v. Robinſer, 2 D. & 
75% 
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ſe was holden to be a good cuſtom : but it was after a 


verdi which found the cuſtom ; it was only in a cloſe of 
Pet. paſture, for dancing, and not riding, and the court ſaid 


agarn/t 


WanrpDtLi. 


that perhaps it might not be good upon a demurrer (a). 
And I own that if a general cuſtom had been laid in the 
preſent caſe, conſidering that this is on a demurrer, and 
for riding and in arable land, I ſhould have much doubted 
whether this were a good cuſtom or not. But this not 
being the caſe, I need not give any poſitive opinion upon it. 


But as the cuſtom is laid here, if it were not a ſcaſenable 
time the juſtification is not within the cuſtom. Though 
the Court are the proper judges of this, yet in many caſes 
it may be proper to join iſſue upon it. I mcan in ſuch 
caſes where it does not ſufficiently appear upon the plcad- 
ings whether it were a ſeaſonable time or not; and ac- 
cordingly it is ſaid in the before - mentioned caſe of Hobart 
v. Hammond that the reaſonableneſs of fines mult be de- 
termined by the Judges either on a demurrer or upon evi- 
dence laid before a Jury. For iſſues may be joined on 
things which are partly matters of fact and parily matters 
of law ; and then when the evidence is given at the trial, 
the Judge muſt direct the Jury how the law is, and if 
they find contrary to ſuch direction it is a ſufficient reaſon 
for a new trial. 


raral [per ti was too general and uncertain. But they thought that there was no 
weight in the ſecond or third objections ; for that © all times cf the year” mult 
be taken to mean ** legal and reaſonable times of the year,” and this did 
not take away the ts of the land; and that it might have had à legal com- 
mencement MS. Mille Lord Chief Juſtice. 

la a ms caſe — Fitch v. Rawling ard others, 2 H. Bl. C. 3 
393, 4 m for all the inbebitents of the pariſh ot St Bumfiead in Ejex 
* 88 at all kinds of /awful games ſports and —_— the — She 
at all reaſonuble — ao year at theu pr go — wh was holden to be 2 
good culttom, h A fimilar cuttom ** an for the time being being 
in the laid periſh & c“ was decided to bag at 988 

(a) But this part of the opinion of the Court was given (not in anſwer to the 
principel ob jection, which was that the preſcription was bad, but) in anſwer to 
the ſecond objection that the right or caſcment ſhoula have been claimed by way 
of cuſtom not preſcription ; though indeed it appcars extizordinaty that the wer- 
4 ſhould have removed either of the object ions —As to the ſecond cbiection 
in that caſe , ſee Gateward's caſc, 6 Co. 59. 6. Grinſtead v. Marlewe 4 D. 
GE. 717; and Hardy v. Hoellyday, E. 5 G. 3. C. B. there cited 515 4 where 
the diſtiaction is twken between an intereſt, a profit à prendte ir clicno ſolo, as 2 
right of — — and an 2 23 & right 2 ; on for the former the 
party mutt preſcribe in a que eſtate, (except in the caſe holders againſt 
their lord) but that the latter may be cłimed by cuil om. "0p 


But 


——— 


—— q — ˖˙— — 
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But im the preſent caſe there is ſufficient matter ſet 150. 
forth in the pleadings for the Court to determine that it 
was not a ſeaſonable time; and therefore an iſſue would Baur 
only put the parties to an unneceſſary expence. For the 5 
treſpaſs is admitted to be done upon arable land between 
the ſecond and twelfth of May, when corn was growing 
on the land; and the averment that it was at a ſeaſonable 
time cannot alter the caſe, fince ſuch averment is incon- 
ſiſtent with the whole tenor of their plea, and the de- 
| murrer will not help the plea if iuconfiſtent with itſelf. 

Suppoſing, for example, that the defendants had inſiſted 
on a right of common every year from the time that the 
| corn is cut and carried off until it is ſown again, and then 
under this cuſtom had juſtified putting their cattle on the 
plaintiff*s cloſe and eating up his corn there growing, FD. 
averring that the corn was all carried off before their cat. 
tle were put in; ſuch a plea would be plainly abſurd and 
inconſiſtent, and yet that is exaQly a parallel caſe to the 
preſent. 


> AR 0 Ras 


——o_— 


But it was ſaid that in the preſent caſe the corn might 
be ſown at an unſeaſonable time to prevent the defend- 
| ants riding there according to the cuſtom ; but the times 
| in which the treſpaſs is here admitted to have been done, 
viz. between the 2d and 12th of May, ſhew this to be 
otherwiſe: but if it had been ſo, the defendants in ſuch 
caſe ought to have inſiſted on it in their pleas. 


„  F 1 7 > 5 9 "TFT 9” 


For theſe reaſons we are all clearly of opinion that 
judgment muſt be for the plaintiff Ca). 


; 

: (a) See Selby v. Robinſon, 2 D. C. Z. 758, where it was holden that a cuſ- 

L tom for the poor neceſſitous and indigent houſeholder: reſiding within the town- 

j | ſhip of Madden to cut and carry away rotten beughs and branches in a cloſe was 
bad. on account of the uncertain deſcription of perſons in reſpect of whom the 

| right was chime —See ale Fitch v, Ln 2 H. Bl. Rep. C. B. 393. ſup. 
209, 7, 
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cg Wurerrrte againſt Honk xx. 

June 19th. 
One — TI IS wa: an ation of account. 
et The declaration Rated that the deſendant was bailiff of 
ein an e- the plaintiff of ove twelfth part (the whole in twelve parts 
non of ac- to be divided) of certain premiſes therein deſcribed in the 
count ena Pariſh of Simenwward in Cornwall from the 1ſt of April 
2gainit an- 1720 to the iſt of Octeber 1734, and received the annual 
Der #s bis» profits thereof for all that time, to render a reaſonable 
—_ - account thereof to the plaintiff when he ſhould be re- 
ther were ap- que ſted, yet that, though often requeſted, he had not 
punied bu” rendered a reaſonable account to the plaintiff, but refuſed 
der te tat, &; to the plaintiſſ's damage 201. &c. 
48 5 An. 
— ge The defendant pleaded that he never was bailiff or re- 
ch ation Ceiver of the plaintiff for the premiſes mentioned in the 
on the ſtetute declaration, to render an accorwt thereof to the plaintiff, 
te plaintiff. in manner and form as the plaintiff above declared &c; 
his declara= ON Which iſſue was joined. 
uon that he 


and the d-= On the trial of the cauſe in the county of Cornwall it 
tenants in Was proved that the plaintiff and defencant were tenants 
common, in common of the premiſes, the plaintiff of one twelfth 
and that h® part, and the defendant of the other eleventh parts, for 
das receives the time mentioned in the declaration. That the defend- 
rorethan ant had been in the poſſeſſion of and lived upon the premi- 
1 ar ſes, and took to his own uſe during all that time all the 
$13. $24 iſſues and profits of the whole twelve parts, about 8/. a- 
8. C. rear, and refuſed to account with or to pay the plaintiff 
her ſhare. But the plaintiff did not prove that ſhe had 
ever appointed the defendant her bailiff of her twelfth 
part. The jury found a verdict for the plaintiff, ſubject 
to the opinion of 


Mr. J. IF. Ferteſcue; and the queſtion agreed to be re- 
ſerved was whether, on the above facts ſo proved, the 
declaration were ſufficient to maintain the action againſt 
tie Ce:endant as bailiff to the plaintiff of her twelfth part. 


The caſe was argued in Mich. 13 Ges. 2. before Mr. 
3-07 Ferteſcue, u ho determined in favour of the defend- 
ant ; 
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ant; and then the caſe was referred to the conſideration 1740- 


of the Court of Common pleas. It was argued on the 
19th of June 1740 by Huſſey Serjt. for the plaintiff, and 


Draper Serjt. for the defendant; and on a ſubſequent Hon. 


day 


Willes Chief Juſtice delivered the opinion of the Court 
(after ſtating the caſe) as follows. 


« An action of account would not lie by one tenant in 
common againſt another as his bailiff at common law, un- 
leſs he were ſo particularly appointed. It was ſo ex- 
preſsly ſaid in Co. Lit. 172. a.; and there is no caſe to 
the contrary. One indeed was cited from Bro. Abr. 
« Account, pl. 20. 47 E. 3. to ſhew that if two were 
jointly poſſe ſſed of a horſe, and one of them ſell him, an 
action of account will lie againſt him for the ſhare of the 
money. But that is quite a different caſe from the pre- 
ſent, which is for the receipt of the rents and profits of a 
real eſtate; 1ſt, becauſe that was the caſe of a perſonal 
chattel; and 2dly, becauſe there by the ſale and turning 
the thing into money the joint intereſt was gone, and each 
had a ſeparate intereſt for a ſum certain : and I ſhould 
think that not only an action of account, but even an ac- 
tion on the caſe for money had and received, might be 
well brought againſt him for it. So that I think it is clear 
that this action would not lie at common law, but muſt 
be maintained, if at all, on the ſtatute 4 & 5 Anne, c. 16. 


| The words of that act (a) are that from and after & 
actions of account may be brought and maintained by 
one joint-tenant or tenant in common againſt the other 
as bailiff for receiving more than comes to his juſt ſhare or 
proportion; and the auditors appointed by the Court, 
where ſuch action ſhall be depending, are to adminiſter 
an oath, and to examine the parties touching the matters 
in queſtion &c. 

Though an action of account therefore may be brought 
by one tenant in common againſt another ſince this ſtatute, 
yet it is an action of a very different nature from an ac- 
tion of account againſt a bailiff at common law; 


(a) Sect. 27. 
P Firſts 
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Firſt, Becauſe a hailiff at common law is anſwerable 


dt only for his aQtual receipts but for what he might 
Wurrtzx have made of the lands without his wilful default, as is 


againſt 
HorxE. 


expreſsly held in Co. Lit. 172. a., and in many other 
books : but by the plain words of the ſtatute a tenant in 
common, when ſued as bailiff, is anſwerable only for ſo 
much as he has aQually reccived more than his juſt ſhare 
and propo; tion. 


Secondly, Becauſe the auditors in an action of account 
at common law could not adminiſter an oath unleſs in one 
or two particular cafes: but by the ſtatute the auditors 
may examine the partics on oath. Now as the judgment 
in both actions muſt be in general quod computet, how 
can the auditors tell in what manner he is to account, or 
whether they are to examine on oath or not, unleſs it 
appear by the record in what capacity he is ſued and what 
ſort of action this is? It was ſaid that ſuch a ſuggeſtion 
might be made on the record; but I believe no ſuch ſug- 
geſtion was ever heard of. But the declarations fince the 
ſtatute have always ſet forth that the plaintiff and defen- 
dant are tenants in common, and that the defendant has 
received more than his ſhare. To be ſurc, as this is a 
general ſtatute, it was not neceſſary to ſet it forth or to 
refer to it: but the plaintiff ſhould have ſet forth ſo much 
as to bring his caſe within the ſtatute ; and it is material 
that in the preſent caſe the defendant has pleaded that he 
was not bailift to the plaintiff, "The bailiff ſet forth in 
the declaration muſt be taken to be a bailiff by appoint- 
ment, and it is admitted that the defendant was not ſo 
appointed; ſo the defendant has mace good his plea. 


We are therefore of opinion that the verdict muſt be 
ſct aſide, and that the plaintiff muſt pay the coſts of a 
nonſuit according to the rule.“ 


* 
— 9 —ͤ— Ü — - 


Goc 
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1740. 
— 

GoopTiTLe on the Demiſe of Joux GURNALL Tris. 13 & 
againſt Woob. — 

| June 23d. 
HIS came before the Court on a caſe reſerved at the a deviſe to 
aſſizes at Appleby in Auguſt 1739. 8898 


a , , he die before 
T. Gurnall, being ſeiſed in fee of the premiſes in queſ- twenty-one 


tion, by will dated zoth of March 1722, deviſed to — nt 
Dorothy his wife for her life, remainder to his fon John ;, — 
Gurnall and his heirs, he or his mother paving thereout to ecutory de- 
Frances and Dorothy Harriſon, his wife's daughters, 40 J. v< 1 
a- piece when they ſhould attain their reſpective ages * mats bop 
twenty-one years; but if his fon John Gurnall ſhould die vitor, it will 
before he attained the age of twenty-one vears, then he 44 lh 
ceviſed the ſaid premiſes to his wife's fon William Harri- dong be 
ſon and his heirs, he paying out of the ſame the further die before 
ſum of 20 J. to his ſiſter Frances at the end of the firſt >< contin- 
year, and the ſum of 20 J. to his ſiſter Dorothy at the end r 
of the ſecond year after his entrance into the ſaid pre- death of A. 
miſes. After the deviſor's death, Dorothy the widow — — 
enjoyed the premiſes during her life, and ſhe died on the , Mod. 302. 
28th of June 1726: on her deceaſe John Gurnall, the &. edit. 
ſon, entered, and received the rents and profits until dp 42 
death, on the 24th of February 1736, which was before 8. C. 

he attained the age of twenty-one years. V. Harriſon, 

the deviſee, died after the death of the widow and in the 

lifetime of Fohn Gurnall, the ſon, to wit, on the 1ſt of 

April 1733, leaving his ſaid two ſiſters Frances and Do- 

rathy his coheireſſes, the elder of whom married T. 

Haad the defendant : W. Harriſon was never in poſſeſ- 

hon. Fohn Gurnall, the leſſor of the plaintiff, is couſin 

and heir of Jahn Gurnall, the deviſee, namely, the ſon 

of Jahn Gurnall who was the elder brother of T. Gurnall, 

the deviſor. The defendant Mood has been in poſſeſſion 

of the premiſes ever ſince the death of Jab Gurnall the 

deviſee. The queſtion reſerved was whether the heir of 

IF. Harriſon was entitled under the ſaid deviſe, or the 


— of the plaintiff as heir at law to John Gurnall the 
on, 
P 2 The 
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1740. The cafe was argued on the 12th of June 1740 by Bootle fit 
82 for the plaintiff, and by Birch verjr. for the de- al 
onDTITLE 


dem. Gra- ſendant; and on this day the opinion of the Court was 
NALL delivered, as follows, by 


againſt ti 
Wood. Wille Lord Chief Juſtice (after ſtating the caſe.)— b 
© This is a plain executory deviſe. [the queſtion is no 
more than this, if there be an executory deviſe to A. and b 
his heirs, and A. ſurvive the deviſor but die before the f 


contingency happens, whether anv thing can deſcend to p 
his heir ? To ſhew that nothing can deſcend was cited the ti 
caſe of Brett v. Rigden, Plawd. 345: but that caſe was li 
very different from the preſent ; there was a deviſe to 4. 1 
and his heirs, 4. died before the teſtator, and it was holden N 
a 
t 
t 
t 
0 
( 
| 
\ 
{ 


that the heirs (a) could take nothing ; and for this plain 
reaſon, becauſe, if they took, they muſt have taken by 
way of limitation, which they could not do unlefs there 
were ſomething in the anceſtor at the time of his death, 
and there was not becauſe he died before the deviſor.— 
But in the preſent caſe . Harriſon ſurvived the deviſor. 


The plaintiff's counſel then compared the caſe of an 
executory deviſe to a bare poſſibility, and infiſted that a 
bare poſſibility before the contingency happened would 
not deſcend and could not be granted or deviſed, and that 
a recovery would not bar it ; for which purpoſe they cited 
Fulwood's caſe, 4 Co. 66. . Marſh's Rep. 136, 7; 
Pelli v. Brown in Cro. Fac. 590, and in ſeveral other 
books. But theſe were caſes before the notion of execu- 
tory deviſes came in, or at leaſt before they were well 
eſtabliſhed and underſtood. Beſides, even as to poſſibili- 
ties, the contrary has been ſince holden in ſeveral caſes ; 
particularly in Goring v. Bickerflaff, Pollexf. 32, and 
Veixy v. Pinwell, ib. 44 ; where it was held that a poſ- 


(a) Let v. Davenport, 1. P. Wms 84; Goodright v. Wright, 1. Str. 25; 
Buſby v. Greenſlate. 16. 445 , Ambreſe v. Hodgſon, Doug. 337 ; Donn. d. 
hiffe v Bagſhaw, 6 D. GE. 517; S. P.—N«r is there 2ay difference 
in this reſpect between a devite to the err at law «4 the devi ot and to his 
heirs or the heirs of his body, and 2 deviſc to a /ffrurger und to his heitt &c.— 
Hutten v Simpſon, 2 Vern. 7122, reported i: 61 Nep in Þqu. 115, 120, 
and in Prec. in Chanc 439, by the name of Symyſen £ Hernſby ; and White 
v. Warner leſſee of Mute, B. K. Mich. 22 G. 3. in crrot tom lreland, cited 
in 6 D. R 518.—Nor is it mat tial that th. devi or c afu med his will by a 
covicil made after the death of the firf deviſec, and aitcr he knew of that 
death; Doe d. Turner v. Kett, 4 D. & E. 601. : 
ſibility 


| 96 
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ſibility may be granted or deviſed (a); the ſame has 1740. 
alſo be n held in many other books. — 


CoopTirLe 


But if it were otherwiſe in the caſe of bare poſſibili- dem. Gun- 


ties, of late years the doctrine of exccutory deviſes has 


NALL 


againſt 


den ſettled. They have not been conſidered as bare Woo. 


Mbilities, but as certain intereſts and eſtates, and have 
— reſembled to contingent remainders in all other re- 
ſpects, only they have been put under ſome reſtraints to 
pre vent perpetuities; as, firſt, it was held that the con- 
tingency muſt happen within the compaſs of a life or 
lives in being, or a reaſonable number of years ; at length 
it was extended a little further, namely, to a child (5) in 
ventre ſa mere at the time of the father's death, becauſe, 
as that contingency muſt neceſſarily happen within lefs 
than nine months after the death of a perſon in being, 
that conſtruction would introduce no inconvenience ; and 
the rule has in many inſtances been extended to twenty- 
one years after the death of a perſon in being, as in that 
caſe likewiſe there is nc danger of a perpetuity. But in 
all other reſpe&s executory deviſes have been always 
reſembled to contingent remainders; and the reaſon, on 
which they were firſt inſtituted, plainly ſhews that they 
ought ſo to be. For the reaſon of their inſtitution was this, 
when it was plam that the deviſor intended a contingent 
remainder, but it could not operate as ſuch by the rules 
of law, in favour of wills, and that the intent of teſtators 
(who are ſuppoſed to be inopes concilii) might take place, 
theſe ſort of eſtates were holden to be good as executory 
deviſes, becauſe intended to be contingent remainders. 
They ought therefore to take place as ſuch as far as is 
conſiſtent with the rules of law. And if this were a con- 


tingent remainder there is no doubt but that it would be 
good. | 


That in theſe ſorts of executory eſtates a contingent in- 
tereſt may veſt before the contingency happens, ſo as to 
go to the heirs or repreſentatives of a perſon dying before 


(a) See Sehoyn v Selwyn, 2 Burr 1131, and 2 Bl. Rep. 251 ; Goodright 
d. 1 armer v. Searle, 2 Wilſ. 29; Meer v. Hawkins in 1765, coram 
Lord Nerthington, cite in 1 H bl. Ae 34 ; Roe. d. Noden uv. Griffiths, 1 
BI Rep. 605 ; and Jones and Others v , leſſee of Perry, B R. in error; 
3D.S E. 88. affirming the judgmentin C. B. 1 H. Bl, Rep. 30. 

(6) See Long v. Blackall, 5 B. & E 109. 


ſuch 
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ſuch contingeney happens, was fully eſtabliſhed in the 
caſe of King v. IWithers (a), which was determined by 


Goo 1111s Lord Talbot in July 1735; and his deeree was afterwarc; 
dem. Gt ffir med in the Houſe of Lords. The caſe was this; 4. 


XALL 
agarr/! 
Woop. 


gave by his will to his daughter B. at her age of twenty- 
one or marriage 250cl., and if his fon C. died without 
iſſue male of his body that his daughter ſhould at her 
age of twenty-one years or day of marriage, which ſhould 
firſt happen, have and receive 3500/ over and above the 
2500l : the daughter lived to be married and to be 
twenty-one, bus died before her brother and conſe- 
quently before the contingency happened ; afterwards the 
brother died without iſſue male, and Dr. King, who had 
married the daughter, as her adminiſtrator and repreſen- 
tative brought his bill for the additional ſum of 3500l., 
and had a decree for it; and as this ſum was charged on 
lands many caſes were cited to ſhew that a contingent in- 
tereſt as well in a real as in a perſonal eſtate might veſt 
ſo as to be deſcendihle or tranſmiſſible before the contin- 
gency happened. But as this is plainly agreeable to rea- 
ſon, and as Lord Talb:t and the Houſe of Lords were 
clearly of this opinion and made it the foundation of their 
judgments, it would be but miſpending time to mention 
all the caſcs that were cited. With regard to the caſe of 
Marks v. Marks, reported in Prec. in Chancery 486, 
determined by Lord Chancellor Macclesfield with the 
aſſiſtance of the Maſter of ihe Rolls and which was cited 
in the arguments, though it is a very good authority, vet 
as it was determined on a principle not applicable to this 
* there is no occaſion to pray it in aid of the preſent 
caſe. 


But this doctrine being eſtabliſhed, it is plain that the 
heir of V. Harriſin is entitled in the preſent caſe, and 
conſequently that the defendant mnit have the poſtea.”” 


(a) Caſ temp. Talib. 117; 3 F. An.. 414; 2 Eg. Cal. Ar. 656. pl. 10 
A4 414; 2. Col. 56. þ 


_ 


&. 


a a i. av» r a A ooo £a, 


| 
| 
| 


folk, which was afterwards made a rule of this court. 


——— 
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DaLLtinG againſt MATCHETT. dads, 


ec INNER Serjt. and Prime Serjt. ſhewed cauſe When a 
azainſt a rule for ſetting aſide an award. The | +10 pag 
award was made purſuant to a rule of niſi prius, entered three per- 


into at the laſt Lent aſſizes holden for the county of Nor- — — 
anv twn of 
them 2re 
The award was to be made on or before the firſt day empewered 


term this year began on the 6th of June. Mr. IWork- a. A 4 
haſe was in Landen from the time of the rule until after had no ſuch 
the award made, and never attended at any of the meet- s, then 


ings of the referees which were holden at Norwich. _— 
bad. 
The objeCQions to the award were, . 57: 


iſt, A defect of authority in the two arbitrators, as it. 
Mr. Workhauſe was not preſent at any of the meetings, 
nor ever agreed to take upon him the burden of the re- 
ference. 

2dly, That the award was obtained by undue means, 
and was void by the ſtat. g & 10 V. 3. c. 15. 

3dly, That it was an unjuſt award on the merits. 


The action was an action on the caſe far tolls for veſ- 
ſels paſſing through the plaintiff's locks to the defendant's 
mill. The arbitrators awarded that the defendant ſhould 
pay to the plaintiff 124. 1cs. in full ſatisfaction of all 
matters in difference between them, and that they ſhould 
execute mutual releaſes to cach other. Several affidavits 
were read on both ſides. 


It was inſiſted by Belfieid Serjt. and Urlin Serjt. for the 
defendant, 


iſt, That, though they admitted that the award might 
be good though made and ſigned by two of the arbitra- 


rors 
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tors only if the third attended and were preſent at the 


meetings, according to the caſe of Sallows v. Girling, 


Da LLInG 
againſt 
MaTc nu- 
rr. 


Cro. Fac. 277., which was cited for the plaintiff and 
agreed to be law, yet that in the preſent caſe the abſence 
of Mr. IWarkhouſe who never attended at any of the 
meetings, and who had ſworn that he had no notice of 
them, made the award bad, or at leaſt that it was ſuffi- 
cient evidence of partiality in the arbitrators to proceed 
without him, eſpecially when they had notice from the 
defendant (as was proved by an affidavit) not to proceed; 
that therefore for this reaſon the award ought to be ſet 
aſide, even though they had had an authority to make it. 


26ly, As evidence of partiality, they inſiſted on ſeve- 
ral matters which were ſet forth in the defendant's affi- 
davits, but which were fully anſwered by the affidavits 
for the plaintiff; ſo the Court had no regard to this ob- 


jection. 


zdly, They inſiſted that the award was unjuſt, becauſe 
it had awarded mutual releaſes, and yet had no regard to 
a demand of the defendant, which he ſwore by his affida- 
vit that he had againſt the plaintiff. The demand ſworn 
to was that during the twelve years that he had been mil- 
ler he had ſuffered 3004. damage by the diverſion of the 
water, and by reafon that the plaintiff's locks were not 
kept in ſuch good repair as they ought, but did not pre- 
tend that he had ever brought his action againſt the plai 
tiff or made any demand before this reference for ſuch 
damage. And it was fully proved by the plaintiff's affida- 
vits that on the 23d of May, when the firſt meeting of 
the ref=rees was holden, the defendant's attorney deſired 
time to produce witneſſes to prove theſe damages, and 
had time given to him till the 3oth of May to produce 
ſuch witneſſes, but that he did not appear at the meeti 
or produce any witneſſes, and this by the defendant's ex- 
preſs order. For theſe reaſons, and becauſe the Court 
on motions of this ſort never enters into the merits of the 
award, unleſs it appear to be unjuſt upon the face of it, 
the Court likewiſe had no regard to this objection. 


And as to the firſt objection, which was of the greateſt 
weight, and which deſerved ſome conſideration, The 
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were of opinion, where the ſubmiſſion was worded as in 1740. 
the preſeat caſe, that two may make an award without Cys 
the other, provided the third has due notice of the ſeveral Der 


meetings appointed and of the ſeveral matters referred to 
them, otherwiſe the award will be bad; as is the daily 
practice in the court of King's Bench, where a power is 
given to a certain number of ons in a corporation, or 
to the major part of them, if the whole number (except 
one) meet and all agree, yet the a& is not good, if that 
one were not duly ſummoned and had no legal notice of 
the meeting (a). For though it has been often ſaid if that 
one had been preſent, he could not by his vote have 
turned the majority the other way, when all the reſt were 
unanimous, it has always received this anſwer that every 
one has a right to argue and debate as well as to give his 
vote, and it is poſſible at leaſt that the perſon abſent may, 
if he had been preſent at the meeting, have made uſe of 
ſuch arguments as may have brought over a majority of 
the reſt to be of his opinion. The ſame reaſon holds in 


the caſe of arbitrators, and therefore there ought to be 
the ſame rule. 


The queſtion therefore in the preſent caſe is only a 
queſtion of fact; if Mr. Workbeuſe had not due notice 
of the meetings of the other arbitrators, their award is 
certainly not good : but if either by obſtinacy, or at the 
deſire of the defendant, or being hindered by buſineſs, 
abſented himſelf from ſuch meetings, having had due 
notice thereof, we are of opinion that the award is 
And upon the affidavits we were clearly of opinion that 
he had due notice, though in his own affidavit he has at- 
tempted to ſwear the contrary. Otherwiſe it would be in 
the power of one of the parties to trick the other, and 
entirely to defeat him of the benefit of the reference; 
for though he allowed the other to name two of the arbi- 
trators, yet by naming a third who (he was ſure} would 
not or could not attend, no arbitration could be made. 


It was alleged that the defendant's attorney offered to 


enlarge the rule till Mr. Voribouſe could attend: but it 


(a) Vid. Muſgrave v. Nevinſon, 1 Str. 584 ; and 2 Ld. —_ 1359 3 
Kjnaſten v. The Mayor —— Aſſiſtants of Shrewſbury, 2 Str. — 5 
and. R. v, May, 5 Arr. 2682. 

appeared 
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1740. appeared by the affidavits that this offer, if ever made, 
was not till after tlie: ſeveral! meetings, and not till after the 
Datims award was made (if not actually ſigne d. and that the de- 
"” —_ fendant wrete a letter on the 28th of May to his attorney 
to another purpoſe, commanding him not to attend at all, 
plainly to defeat the plamtiff of the benefit of this refer- 
_ ence; we had therefore no regard to this offer. But it 
appearing to us that the complaint againſt the award was 
extremely frivolous and vexatious, we diſcharged the 

rule with cofls.” 


It appears that on the next Cav, Tueſday, October 28th 
PI 2 a; , * 
ancthet motion was made in this cauſc ; as follows ; 


a % Prime Serit moved tor an attachment againſt Matebett 


n attich- for not paving the 124 J. 10. to Dallisg in purſuarce of 

ment'or fi the ſaid award, on an afhdavit of a demand and refuſal 
mente A. 

— of mo- 1 July laſt: but 

Py awarded 

De which Ve thought that the plaintiff ſhould not have made a 


—. —__ of the moncy when there was a rule niſi depend- 


fule er ſt- ing for ſetting aſide the award; therefore we dire &ed 


— . — plaintiff to demand it again, and if the defendant re- 


pending. fuſed payment then to move again tor an attachment.“ 


At James LaMBERT againſs THOMAS STROOTHER. 
Nov. zcth. 


To a plea 
— — Tax opinion of the Court was delivered as follows by 


nementum 


——_— IWitles, Lord Chief Juſtice. ** Treſpaſs, for that the 
thatthe place defendant on the iſt day of March / Gee. 2. and at divers 


times between that and the iſt day of December 12 Ces. 2. 
01 


nccbold of broke and entered ſix cloſes of the plaint eff 's called The 
the plaintif Fold, T be Il ecdgard, The Creſt, The Garden, The New 
and not the Land, and The Chappel Green, at Horsforth; and trod 


fril and free- ; 
Cs ns down and conſumed the graſs and corn there growing 


defendant — with his feet, and trod down and conſumed his graſs and 


gs corn with his cattle, and ſubverted and ſpoiled his ſoil 
names the With the wheels of carts and carriages, and broke threw 
Loſe in his down and ſpoiled his hedges fenccs and walls, and took 
8 and carried away ten loads of his ſtones, & c. Damage 
whether the 20 J. | 

defendant 


can plead hverum tenementum ? . 


The 
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The defendant by leave of the Court pleacs three 1740. 
picas z — 


iſt, As to all the treſpaſs, except in The Chappe! Green, 
not guilty ; and as to all the treſpaſs laid in that eloſe he 
favs that the ſaid cloſe at the ſeverul times when & was 
he ſoil and freehold of him the ſaid Thomas &c; and this 
he is ready to verify &c. 


2dIv, That the ſaid cloſe called Chappel Green at the 
\-veral times when &c was the ſoil and free hold of the 
defendant, Sir Walter Cawerley, Bart. and fix others 
(whom he names in his plea,) and fo juſtifies in his own 
right and as their ſervant and by their command ; and 
this he is ready to verify &c. 


3dly, That the ſaid cloſe called The Chappel Green at 
the ſaid ſeveral times when & e was and is parcel of the 
King's highway leading from Addle to Calverley, and ſo 
juſtifies the ſeveral othcr treſpaſſes, and the breaking 
down of the hedges fences and walls, becauſe the ſame 
was incloſcd, which was a nuſance &c ; and this he is 
ready to verify &c. 


To the firſt plea the plaintiff replies that the cloſe 
called The Chappel Green at the ſeveral times when & 
was the ſoil and frechold of the plaintiff and not the ſoil 
and freehold of the defendant, as the ſaid defendant hath 
above alleged, and this he prays may be inquired of by the 
country; and the ſaid Thomas likewiſe. 


To the ſecond plea he replies exactly in the ſame words, 
mutatis mutandis, and on this he tenders an iſſue, but no 
iſſue is joined. : 

To the third plea he replies that the ſaid cloſe called 
The Chappel Green, containeth one rood of land, which 
ſaid rood before the time when & e lay unincloſed, and 
at the ſaid feveral times when &c was the ſoil and free- 
hold of the plaintiff, wherefore for about four years be- 
fore the ſaid time when & he incloſed the ſame with 
hedges &c, and held the ſame incloſed ever ſince until 
&c, a> it was lawful for him to do; without this that 
the ſaid cloſe called The Chappel Green at the ſaid ſeveral 
times when &c was or is parcel of the King's highway 
leading Ke, as the ſaid plaintiff hath above alleged; and 
this he is ready to verify &e. 

The 
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The defencant demurs to the ſecond replication, and 


ſhews for cauſe that the replication is a negative pregnant 
and contains argumentative and double matter which is 
not iſſuable, &c. Ou the third rervlication he tenders an 
iſſue to the plaintiff; and the plaintiff in his ſurrejoinder 


joins iſſue thereupon, and joins in the demurrer to the 


ſecond replication. 


This caſe comes before the Court only on the demur- 
rer of the defendant to the replication of the plaintiff to 
the ſecond plea ; for though it was ſaid in the argument(a) 
of the caſe that the tu o iſſucs had been tried and ſome- 
thing was ſaid how coſts would go according to the ſtatute 
48 5 Anne, c. 16, that matter is not now before the 
Court, but it comes on ſingly on the demurrer. 


The objeQtion to the replication as ſtated in the demur. 
rer, that it is a negative pregnant and contains argumen- 
tative and double matter which is not iſſuable, is ſcarcely 
intelligible ; for hzw can it be a negative pregnant, or 
how it contains argumentative matter, | own I do not un- 
derſtand. But the only ſenſible objection to it is that it is 
double and puts two matters in iſſue, which ought not to 
be dore; for the end of ſpecial pleading is to reduce mat- 
ters to a ſingle point. 


It might be doubted whether aſſigning this as a cauſe of 
demu re r in this general manner be ſufficient according to 
1 Salk. 219, and 1 Lutw. 4., where it was holden that it 


is not ſufficient to ſay placitum duplex eſt or duplicem 


continet materiam. But in order to come at the merits, 


- will admit that the cauſe of demurrer is ſufficiently ſet 
orth. 


To ſhew that ſuch pleas and replications, which con- 
tain double matter are not good, ſeveral caſes were cited: 
but I ſhall take no notice of them, becauſe the law is un- 
doubtedly ſo; but the queſtion is upon the fact, whether 


this replication be double and puts two matters in iſſue or 
not. 


(a) It appears that this caſe was argued on the 7th of February 1739, 1749, 
and on the 5th of May 1740 by Draper Serjt. for the defendant and by Beatk 
Seryt. for the plaintiff. h 


Upon 
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Upon this head a great many caſes were cite, and 


which my brother Draper ſaid appeared to him at firſt t. 
be ſo very intricate and inconſiſtent that he was a great Lan, 


while before he could find out the meaning of them, or 
reconcile them one with another, but that at laſt with 


great difficulty he had found out a diſtinction which re- 


conciled them all. And I mutii own that I do not under- 
ſtand them vet, and am not able to reconcile them, and 
therefore I ſhall lay moſt of them aſide, becauſe I think 
can determine this point with the aſſiſtance of but very 
few of them. If indeed there were any caſe in point, 1 
ſhould think myſelf obliged to take notice of it, but 1 
cannot find any ſuch caſe. 


As for the caſes in replevin in Owen 51, Gouldſ. 65, 
and 1 Bulftr. 48, they are no authorities in the preſent 
caſe, becauſe rreſpaſs and replevin are in their nature as 
different actions as poſſible, as the right muſt neceſſarily 
come in queſtion in replevin if the defendant thinks proper 
to avow, and the plaintiff in his plea in bar muſt not only 
ſhew his right, but likewiſe traverſe the right of the 
avowant. Whereas treſpaſs is a poſſeſſory action, found- 
ed merely on the poſſeſſion, and it is not at all neceſſary 
thet the right ſhould come in queſtion. 


The only caſes that I can find in treſpaſs that look like 
the preſent caſe are thoſe of Rickman v. Coxe, Cro. Fac. 
594, Witham v. Barker, Yelv. 147, and Huſftier v Rames, 
2 Lutw. 1399, 1400 &c. As to the caſe in Cro., it does 
not appear that any judgment was given. tb he caſe in 
Telu. is different from this, becauſe the plaintiff there did 
not traverſe the freehold but the command ; and the ob- 
jection was not that the replication was double, but that 
the plaintiff had not ſet forth a good title; and I lay but 
little ſtreſs on this caſe as reported, becauſe it is not ne- 
c:fſary that a plaintiff in treſpaſs ſhould ſet forth any title, 
and ſo it is expreſsly held in the caſe of Radberne v. Neu- 
nadale, 3 Salk. 354, where a diſtinction is made between 
treſpaſs and replevin in this reſpect. And the only reaſon 
that is given by Yelverton for the opinion of the Court is 
that the plaintiff inght as well have ſaid “ Robin Haad in 
Barnwo:d ſtood: Yelverton was counſel in that caſe ; and 
I am ſatisfied ti at it was his own witticiſm which he has 
been pleaſcd to father on the Court, and that no Judge 

when 
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when he was ſolemniv pronouncing judgment could make 


1740. * 
— Uc of ſo ridiculous an expreſſion. 
Laverrr 
Ms nn. WM The caſe in Lutwich goes upon another point: but it 


is ſaid that the plaintiff's replication was ill, and that he 
ought to have replicd juſt in the ſame manner as the 
plaintiff has done in the preſent caſe. But this not being 
the judgment in the preſent caſe, but only an obiter dic- 
tum, I do not rely much on this authority. 


In order to make the preſent caſe intelligible, and to 
ſhew the reaſun of our judgment, I ſhall confider a lit- 
tle how theſe pleas of trechold in actions of treſpaſs came 
to be at firſt introduced; for they ſeem a little abſurd, 
and if they had not prevailed for ſo many vears, but it 
was at preſent a new matter before the Court, I ſhould 
be of opinion that it is not a good plea. For every plea 
in bar (admitting the fact that is pleaded to be true) 
ought to be a full bar to the action: but this is plainly 
not ſo ; for though the place in queſtion be the defendant's 
freehold, the plaintiff may have a good cauſe of action; 
as if he hold by leaſe under the defendant, or under ano- 
ther perſon who conveyed the reverſion to the defendant, 
or even though he has no right at all if he has been in 
quiet poſſeſſion a great while, for in that caſe the perſon 
having a right muſt bring an ejectment and cannot enter 
upon him by force, But, notwithſtanding this, as theſe 
pleas have ſo long obtained (a), it would be too much to 
over-rule them generally, but I think even ſtill in ſome 
caſes (6) they ought not to be held to be good pleas. 


The reaſon why they were at firſt introduced ſeems to 
be this; anc.ently moſt declarations of treſpaſs were ge- 
neral, only for breaking and entering the plaintiff's cloſe 
in ſuch à place, without giving any name to the cloſe : 


a) But the defendant may give evidence of title under the plea of not guil- 
ty; Bart':icmerws v. Ireland, Adr. 10d; and Ded i v. Kuta. 5. Durnf. & 
£a/t, 334 l 

(5) Abe are not allowed in actions of treſpaſs for taking chattels. To treſ- 
p iis tor tag and carrying away the pizintitt's trees, the defends fate that 
tic place where the treipa's was ſuppoſed to have been commut:<d was his trees 
I. Ia. nd fo f uHtiaed & : And upon a demurrer to this ples it vasadjudged ill: 
fo tl is no plea to a treſpals de bonis aſpoctatis. but peculiar only and proper to 
a tzeſpals quai e clauſ um tregit,” Ane v. Hutchinſon, Carth. 175. Elwis v. 
Lende, 6 Ad 117. 8. C. 


but 
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but now alwavs in this court, by reaſon of the rule made 15425, 
Mich. 1654, Bent of Rules, p. 38. (and | believe moſt worms 
commonly in B. R.) the plaintifts in their declarations in l — Ii 
treſpaſs ſe: forth the names of the cloſes as the plaintiffs rast, 
has done in the preſent caſe. 


But formerly when a plaintiff only declared generally, 
't was thought a great hardſhip on a defendant to be ob- 
ige d to anſwer ſuch a general charge; for if the plaintiff 
had a large eſtate in the townſhip the defendant could not 
tell in which of the eloſes he would aſſign his treſpaſs, and 
therefore they gave the defendant leave to plead the ge- 
neral iſſue to oblige the plaintiff to make a new aſſign- 
ment, and aſcertain the place in his replication : if he Cid 
not, and the deſcendant pleaded generallv, as he night 
do, that the place in queſtion was his frechold, the hard- 
ſhip would beaurned on the plaintiff; for then if the de- 
fendant could prove any one place in the townſhip to be 
his freehold, the plaintiff would be gone, as is exprefsly 
held in the caſe of Elwis v. Lombe, 6 Mod. 117, 18, 
and 19 (a). And it is ſaid in that caſe and likewiſe in 
ſeveral other cafes that when the plaintiff is general in 
his declaration the defendant ſhall be allowed to be as ge- 
neral in his plea ; theſe pleas are therefore ealled com- 
mon bars, ſometimes bars at large, and ſometimes blank 
bars, as in Cro. Car. 384, Cro. Fac. 594, and ſeveral 
other books. And as ſuch it was doubted whether they 
were traverzable or not in the caſe in Cre. Fac. 594 ; 
two Judges, againſt one, were of opinion that they were 
not, but no judgment was given. I think it is very clear 
that they are traverſable, and I wonder whence the doubt 
could ariſe; for if they were not traverſable, the defend- 
ant might at any time bar the plaintiff by ſuch a plea, by 
pleading that the locus in quo was called by ſuch a name 
and that it was his frechoid mentioning the very name of 
the place where the treſpaſs was committed; for in that 
caſe if the plaintiff could not traverſe it, he muſt nece ſſa- 
rily loſe his cauſe, for he cannot make a new affignment 
when the defendant gives the place a right name. 


That this was the reaſon of theſe pleas originally, ap- 
| a pears from the words of the rule before mentioned, which 


(a) Vid. Goodright d. Balch. v Rick and another; Lawrence J. 1 
Def & E 335 accord: Dy. 23, 6. cant. 28 ; 


ſavs 
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1742. fays that for the future the declaration may mention the 
——— place certainly and ſo prevent the uſe and neceſſity of the 
Lam =_ common bar and new aſſignment. 


Srzacoturss. 


As theſe were the reaſons for admitting ſuch a plea as 
this, I doubt very much whether this be a good plea in 
the preſent caſe where the plaintiff has named the cloſes 
in his declaration. The reaſons for this plea do not hold 
here ; there is no hardſhip on the defendant, and the 
plaintiff has aſcertained the place; nor can the plaintiff 
make a new aſſignment in his replication ; if he did, it 
would be a departure in pleading. If therefore it were 
neceſſary in this caſe to give an opinion upon this point, I 
am inclined to be of opinion (as at preſent adviſed) that 
the plea is not good (a). 


But we being all of opinion that the repligation is good, 
and a proper iſſue tendered, there is no occaſion to give 
a poſitive opinion on the plea. If only one ſingle matter 
be put in iſſue by this replication, videlicet, whether it 
be the freehold of the defendant or not, it muſt be ad- 
mitted that the replication is good; and I think clearly 
that this is the only thing that is put in iſſue by this repli- 
cation, and that the other words, that it is the free- 
hold of the plaintiff, © are either to be reje ed as ſurplu- 
ſage or to be conſidered only as an inducement. 


Put the words only thus, and the matter will ſtill be 
plainer ; let the plaintiff ſay that it is his freehold, abſque 
hoc that it is the freehold of the defendant, in that place 
it would be plainly only an inducement, and yet that it is 
exactly the ſame caſe as the preſent. For, as I ſhewed 
before in a former caſe, the diſtinction between traverſes 
and denials which we meet with in ſome of the books is a 
diſtinction without a difference; for they are exactly the 
ſame thing. 


a) Sce 14 Hen 8. 4. pl. 3; 14 Hen 8. 24. pl. 3; and Bre. Trefeaſs, 

- But ce contr. 15 EA 4. 23 and 24 Pg 16; and th. 24 bl 
Blackſtone J. in Martin v. Keſterton ;, 2 Bl. Rep. 1089 in (ales white the wtit 
general. It is true that in the rules of Court of C. B made ia 1654, , 19. it is 
ordered that * The common bar and new aſſigument be forcborne where the 
declaration contains the certzinty equivalent to a new aſſigument: but quæte 
bow far 2 rule made by one of the Coupts can control the general law of the land, 
or how a plaiatuf can avail himſelt of this rule in a ſuperior Court to which the te- 
cord m2vy bet emoved by writ of error ? 


Fo H_— > mou ** 
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And it cannot be ſaid that this is an immaterial iſſue : 
For the plaintiff may have no cauſe of action though the 


— — 
place in queſtion be not the defendant's freehold, becauſe LamnarT 


when the defendant has put his caſe upon this, he is eſ- 


ropped afterwards to inſiſt on any thing elſe ; if he TIC 


it would be a departure in pleading. 


In order to illuſtrate this a little more, I ſhall take no- 


tice that a plaintiff may reply three ways to ſuch a plea 
of freehold, according as his caſe is ; 


iſt, If his title be inconſiſtent with the defendant's 
as that he infiſts that it is his freehold, or the free- 
hold of another perſon, then he muſt traverſe the de- 
fendant's plea ; and as treſpaſs is a poſſeſſory action, I 
think it is perfectly indifferent whether he ſets forth his 
own title or nat; and it was held that he need not in the 
caſe in 3 Salkeld before cited. If indeed the declaration 
be general, and the plaintiff upon the defendant's plea of 
liberum tenementum makes a new aſſignment of the whole 
treſpaſs, he cannot traverſe the defendant's plea of free- 
hold, according to the caſe of Pr v. Lawrence, 
Cro. Elia. 32 — the omg ought to gr" 
opportunity of anſwering to the new aſſigument, which 
is in the nature of a new declaration. 


2dly, If he derives his title under the defendant, then 
to be ſure he muſt not traverſe the defendant's plea, but 
muſt admit the freehold to be in the defendant and inſiſt 
on a leaſe or ſome other title under him, and then the 
traverſe muſt come on the part of the defendant. 


3dly, If the plaintiff has a middle cafe, and neither 
derives a title under the defendant, nor has a title incon- 
ſiſtent with his, he may plead as in the caſe of King v. 
Coke, Cro. Car. 384, where the defendant pleaded that 
the locus in quo was his freehold and the plaintiff replied 
that before the defendant had any thing in the premiſes 
the Marquis of Winchefter was ſeiſed of them as his free- 
hold and made a leaſe for years to a perſon under whom, 
he claimed which was 2— without either con- 
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1745. fefling or denying the de fendant's plea, and it was holden 
LS on a demurrer to be a good replication; for it was ſum̃- 
Lauster cient to maintain the plaintiff's action if true, even though 


aga: 
SracotTuss. 


the freehold were at that time in the defendant, and 
the plaintiff was not neceflarily conuſant in whom the free- 
hold and reverſion were. But that is not the caſe here. 
The preſent caſe is of the firſt ſort ; for here the plaintiff 
denies the defendant's plea, and has made no new aſſign- 
ment ; neither could he, having aſcertained the place in 
his declaration. Therefore for the reaſons aforeſaid, 
we are of opinion that the replication is good (a), and 
not liable to the objeQtions in the demurrer or any other 
other objeCtions ; ſo judgment on this demurrer, which 
is the only matter now before the Court, muſt be for 


the plaintiff (5).“ 


(a) The ſame point again occurred in the caſe of Parry v. Wathen ard 
Others, Hil. 1747. K. , 3, when it received a ſimilar determination. There 
to treſpaſs for breaking and entering the pleintift's cletes (naming them,) the de- 
fendants pleaded that the cloſes mentioned in the declaration were the clolcs foil 
and freehold of the defcnadant Futher, and that he m his own right and the other 
def endants as his ſervantsand by his command entered &c. The plaintiff replied 
that the ſaid cloſes were the cloles foil and frechold of him (the piaintiff) and 
not the ſoil and fzechold of Wathen C; concluding to the country. To this 
replication the defendants demurred ſpecially, becauſe it contained a traverie 
which it ought not to have cor.tzined , becauſe the traverſe and inducement to 
it were nought; and becaule tre replicition ought to have concluded with an 
averment. and not to the country—And after argument by Be/fie/d Serjt. for 
the defendants an- Skinner King's Scrit. for the plaintiff, the Court recognizing 
= cale of Lambert v. Stroather gave judgment for the plaintiff, MS. Wille: 
Ch. J. 

is It was probably an incorrect note of this caſe that induced Mr. |. Nares to 
make the oblervation which he did in Martin v. Kefterton, 2 Bl . 10 
(where the defendant demurred to a declaration in tretp2's becauſe the plaintiff 
had not named the cloſes in the declaration) namely, that in this caſe Willes 
Ch. J. held “ that the plaintiff was not at liberty to declare generally, ſo 28 to 
make it neceſſary to plead the common bar, and reply it by a new at gument 
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1740. 
M. 14 G 
RosERT BENNETT againſt RostrT Reeve and 7.) 
Five Others. Nov. 270. 


Tas following opinion of the Court was given by 28 
illes, Lord Chief Juſtice. ** Replevin; For that = hay 4 

the defendants on the 28th of September 1737 at the pariſh #able land. 

of Mark in the county of Somerſet in a place called Somer —ů— 


Leaze took the cattle, viz. ſixty- four ſheep of — any we iv- 
Bennett and detained them &c. Damage 40ʃ. — — A 


The defendants juſtify the taking as bailiffs of Richord Tein 


Fownes Eſq. and ſay that the place called Somer Leaze common 
where &c is and at the time when & was a certain waſte Po, omen 
or great paſture containing by eſtimation one hundred common 
acres of land lying and being at Mark aforeſaid; and 
that the ſaid Richard Fownes long before and at the time dme - 
when &c was and ſtill is ſciſed in his demeſne as of fee of ſo many 
and in the ſaid waſte or great paſture where &c, and be- — — 
cauſe the ſaid ſixty- four ſheep at the time when &c were — dry 
in the ſaid waſte or great paſture de paſturing on the graſs manure the 
then there growing and} treading down the ſoil there 1 
and doing damage there to the ſaid Richard Fownes they 

the ſaid Robert Reeve &c as bailiffs to the ſaid Richard 4 Vin. Abr. 
Fownes well acknowledge the taking of the ſaid ſixty- four $83. pl ” 
ſheep in the place where & e, the ſaid ſheep ſo being in 

the ſaid waſte & e ſo depaſturing &c ; and this they are 

ready to verify; wherefore they pray judgment and a 


return of the ſheep and their damages, &c. 


The plaintiff pleads in bar to the avowry, that long be- 
fore the time when &c and at the time when &c one 
Philip Biggs was and yet is ſeiſed of one acre of land of 
Old Auſter with the appurtenances lying and being in 
Crickham in the pariſh of Medmore in the county aforeſaid 
in his demeſne as of fee, and that he the ſaid Philip Biggs 
and all his anceſtors and all thoſe whoſe eſtate the faid 
Philip had in the ſaid acre of land time out of mind have 
had and uſed and been accuſtomed to have and uſe for 
- himſelf and themſelves his and their farmers tenants and 


undertenants of the ſaid acre of land of Old Auſter com- 
Q 2 mon 
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mon of paſture in the ſaid place called Somer Leaze 


ww wherein &c for all their commonable cattle « very year 
BanxerT and at all times of the vear as appendant to the ſaid acre; 


«a at 
RII E. 


and the ſaid Philip Biggs being ſo ſciſed of the ſaid acre 
before the ſaid time whicn &c to wit on the 4th of 
November 12 . 3. by his deed of indenture ſealed with 
his ſeal for the confideration therein mentioned did grant 
and demiſe all that the faid acre of land to one Evan 
Thomas his executors adminiftrators and affigns from 
thenceforth for and during and until the full end and term 
of ninety- nine yeurs if Milliam Anne and Evan ſons and 
daughter of the ſaid Evan (the father) or any or cither 
of them ſhould ſo long live, as in and by the ſaid inden- 
ture &c ;; by virtue of which faid g rant the ſaid Evan the 
tather afterwards and before the ſaid time when &c en- 
tered on the ſaid acre and was poſſeſſed, and being ſo 
ſſeſſed afterwards and before the ſaid time when &c 
bh his decd of indenture ſcaled with his ſeal bearing date 
the 20th of April 1724 for the conſide ration therein men- 
tioned did grant and demiſe unto Robert Bennett his exe- 
cutors & e one yard parcel of the ſaid one acre of land of 
Old Aufter for and during all the reſt and reſidue of the 
ſail term of ninetv-nine years &c as by the ſaid indenture 
Ec; by virtue of which ſaid laſt grant and demiſc the 
ſaid Robert Bennett, the father of the plaintiff, after wards 
and before the time when & entered into the laid one 
vard parcel of the ſaid one acre, and was poſſeſſed thereof 
and Leing ſo poſſeſſed afterwards and before the ſaid time 
when &c made his laſt will and teſtament in writing viz. 
on the day of in the year „and thereby 
conſtituted and appointed the plaintiff his ſon his fole exe- 
cutor, and afterwarcs and before the ſaid time when &c. 
to wit on the day of — in the vear laſt 
aforeſaid died poſſoſſed of the faid yard parcel of the ſaid 
act e; after whoſe death tl.c ſaid R. Bennett the plaintiff, 
took upon himſelf the burden and c xccution of the ſaid 
will, and before the time when &c cmered into the ſaid 
one yard parcel of the faid acre of land and was and yet is 
poſſoſſ. d thereof; and the ſaid Robert, the plaintiff, ſaith 
that the ſaid Milliam Thomas and Evan 1 hema ſons of the 
ſaid Evan the father and each of them are now living; and 
that the ſaid Robert the plainciff being poſſeſſed of the ſaid 
cre yard parcel of the ſaid acre of land to which the 
common of paſture afore ſaid in Samer Leaſe iv appendant as 
atorcſaid 
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aforeſaid did before the taking of the ſaid cattle to wit on 1940. 
the 28th of September 1737 put the ſaid cattle, being the 
proper cattle of the ſaid Robert Bennett, the plaintiff, in- —_ 
to and upon the ſaid place called Samer Leaze in which ps. 
&c to uſe his ſaid common there and feed and eat the 

graſs and herbage ther and there growing, as it was law- 

ful for him to do, and the ſaid Robert Reeve and the other 

de fendants afterwards on the ſaid 28th of September 1737 

in the ſaid place in which &c took the ſaid cattle of the 

ſaid Robert Bennett the plaintiff viz. the ſaid fixty-four 

ſheep then and there feeding and uſing the ſaid common 

and then unjuſtly detained &c; and this he is ready to ve- 

| rify, wherefore he prays judgment and his damages &c; 

| and brings into court the letters teſtamentary &c. 


The defendan:s reply; and proteſting that the ſaid 

Philip Biggs &c had no ſuch right of common as is ſet 

forth in the plea as appendant to the ſaid acre, they ſay 

that the ſaid ſheep in the declaration mentioned at or be- 

| fore the time of putting the ſame into the ſaid place called 

Somer Leaze in which & were not nor was any or either 

of them levant and couchant in and upen the ſaid one 

| yard land parcel &c; and this they are ready to verify, 
and pray judgment and a return, &c as before. 


| The plaintiff demurs to this replication, and ſhews for 
cauſe that the plea aforeſaid pleaded by way of reply, ai. 
the matter therein contained, is not iſſuable, nor doth it 


eonfeſs avoid or deny the plaintiff's plea above pleaded : 
&c. 


The defendants join in demurrer. 


The cafe comes before the court (a) on this demurrer 
of the plaintiff to the defendants” replication. 


And the ſingle queſtion is whether levancy and cou- 
chancy is incident to common appendant as it is admittad 


to be to common appurtenant; for if it be incident to 


(a) It appears that this caſe was twice argued ;; the firſt time on the 224 of 
| N. vember 1739 by Gapper Serjt. for the plaintiff, and Draper Serjt. for the 
detendants ; the ſecond time by Minne Scrit. for the former and Burnett King's 

Ferjt. for the latter on the 10th of May 1740. ; 


common 
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1740. common appendant, then the replication puts a material 
LY matter in iſſue, and conſequently the demurrer is not 
Bzxzxir good. Beſides, if this be ſo, judgment muſt be for the 


again 


defendants for another reaſon, becauſe the plaintiff has 
confeſſed by his demurrer that the ſheep were not le vant 
and couchant on the premiſes. 


Whether this levancy and couchancy ought to have 
been pleaded by the plaintiff or not we need not deter- 
mine at preſent, becauſe this point may perhaps be a little 
more doubtful ; and es it is infiſted on by the replication, 
if it be material, for the reaſons I have before mentioned, 
that is ſufficient to over-rule the demurrer. 


Several other little objections were likewiſe taken to 
the plaintiff's plea in bar, which I ſhall take no notice 
of, becauſe they ſeemed to be of no great weight. 


But the ſingle queſtion that we ſhall conſider is whe- 
ther in the caſe of common appendant, as well as com- 
mon appurtenant, the cattle ought to be levant and cou- 
chant; and this could never have admitted of a doubt if 
the nature of common appendant had been thoroughly 
conſidered and well underſtood. But the doubt aroſe 
only from a miſtake of the nature and original of com- 
mon appendant. For it was ſaid by the counſel for the 
Plaintiffs, and ſome books were cited for that purpoſe, 
that the tenants of arable land were obliged to plough the 
land of their lords, and that, as by their tenure they muſt 
keep cattle for that purpoſe, it was therefore incident to 
their eſtates that they ſhould have common for ſuch cat- 
tle in the waſtes of their lords. | 


But this notion is neither founded in law or reaſon, 
and when it comes to be conſidered is attended with great 
abſurdities. It is true indeed that common appendant 
only belongs to arable land, as is expreſsly ſaid in Co. Lit. 
122. a. &c (a), and it is fo neceſſarily incident to it that it 
cannot be ſevered. And therefore if the land be divided 
never ſo often, every little parcel is entitled to common 


(4) See alſo 26 Hen. 8. 4. a. pl. 15, 


appencant 
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appendant, (as it is claimed in the preſent caſe only fora 
vard of land) And this ſhews the abſurdity of the notion 


231 
1749. 


that I before mentioned, becauſe if that were fo, every Bart 


man who has a yard of land to which common append- 
ant belongs would be obliged to keep a team of horſes or 
oxen to plough his lord's land and would have a Aght of 
common for them in the lord's waſte. But that this is 
not the reaſon of common appendant appears alſo from 
this, that a man may have common appendant for heifers 
and ſheep, which are of no uſe in ploughing, but are of 
great uſe in manuring the land. And fo it is expreſeſy 
held in 1 Ral. Abr. 397. and ſeemed to be admitted by 
the counſel for the plaintiff; and it was neceſſary for 
them ſo to do, the common claimed by the plaintiff in 
the preſent cafe being for ſheep. 


The reaſon therefore for common appendant appears 
to be this, that as the tenant would neceſſarily have occa- 
fion for cattle, not only to plough but likewiſe to manure 
his own land, he muft have ſome place to keep ſuch cat- 
tle in whilſt the corn is growing on his own arable land, 
and therefore of common right (if the lord had any 
waſte) he might put his cattle there when they could not 
go on his own arable land. This is a ſenſible and intel- 
L.cible reaſon for this cuſtum, and is faid to be the reaſon 
in Co. Lit. 122. a. And this being admitted to be fo, it 
puts an end to the preſent queſtion. For from hence it 
is plain that the tenant can only have a right of common 
for ſuch cattle as are levant and couchant on his eftate, 
that is, for ſuch (a) and ſo many as he has occaſion for 
to plough and manure his land in proportion to the quan - 
tity thereof. And if he has a right of common for no 
more, no abſurdity will follow, let the land be divided 
never ſo often and into never ſuch ſmall parcels : whereas 
in the preſent caſe it is abſurd and unjuſt on the face of it 
that a perfon, who has but one yard of land, ſhould have 
2 right of commoa for ſixty- four ſheep. 


This being the nature of common appendant, it is 
plain that a man cannot have a right of common append- 
ant for any cattle but ſuch as are wanted either to plough 
or manure his land. And it is as plain likewiſe that he 


, (a) And therefore a plca, claiming common appendant for all kind: of 
*2/is, cannot be ſupported. 37 Hen. 6. 34. 
cannot 


againſt 
Rasvs. 
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1740. cannot for cattle which he borrows, unleſs he make uſe of 
ow them all the year to plough or manure his land. 


Bains tr 


againſt 
Ruxvs. 


Having thus ſhewn the nature of common appendant, 
the preſent caſe is (I think) ſo very plain that I need 
hardly mention any authorities to ſupport it. 


But as ſome perſons are of opinion that if a caſe be 
never ſo plain it ought to be ſupported by authorities, I 
ſhall take notice that this is expreſsly ſaid to be law in 
Tyrringham's caſe, 4 Co. 36. b., and that common ap- 
pendant is only for ſuch cattle as are levant and couchant 
on the land ; and the reafons there given for it are much 
the ſame as I have already laid down, and therefore I ſhall 
not repeat them. The ſame is likewiſe held in 1 Rel. 
Abr. 395; and there are ſeveral cafes out of the Year 
Books cited there for that purpoſe. There were like- 
wiſe ſeveral other caſes cited on the part of the defend- 
ants out of Cre. Jac., Palmer, Levintz, Fentris &: 
but I forbear to mention them, becauſe on looking into 
them they are all ſo very obſcurely reported that it is not 
poſſible to ſay whether the common there. in queſtion 
were common appendant or appurtenant, which are fre- 
quently confounded in the books; and therefore I do 
not at all rely on the authority of thoſe caſes, nor does 
the preſent caſe want it. 


There are indeed ſome caſes in the old books, and ſome 
of them were cited on the part of the plaintiff, which 
I of common ſans nombre, and which ſeem to impiy 
that levancy and couchancy is only neceſſary in the caſe 
of common appurtenant, and not in the caſe of common 
appendant. t the notion of common ſans nombre, in 
the latitude in which it was formerly underſtood, has 


been long ſince exploded, and it can have no rational 


meaning but in contradiſtinction to ſtinted common where 
6 ; ug a right only to pur in ſuch a particular number 
ot cattic. | 


But to ſay that a man who has but one yard of land, 
as in the preſent caſe, ſhall have a liberty of common 
right (as common appendant is) of putting in as many 
cattle as he pleaſes upon his lord's waſte though conſiſt- 
ing of many thouſand acres, without any regard to the 

ä | h | levancy 
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levancy and couchanzy, is ſo very wild a notion that I 1740. 
wonder it could ever be entertained by any one wo 
thought twice. The writ of admeaſurement and the — 4 
right of approvement by the lord both likewiſe plainſy — 4 
ſhew that there is nothing in this notion. For how can 

that be admeaſured which hath no bounds ? Or how can 

the locd, when he approves, leave ſufficient common for 

his tenants, if they have a right to put in as many cattle 

as they pleaſe ? 


I ſhall ay no more in a caſe that I take to be ſo very 
plain, but that we are all of opinion that the plaintiff's de- 
murrer muſt be over-ruled, and that judgment muſt be 
given for the deiendants.” 


WeLLEs an Attorney again Trayuern and Fix, 
ETTyY. Nov, 2bth. 


1 was an action of aſſault and battery and falſe im- wygen either 
L priſonment, laid in Middleſex, by an attachment of of the Um- 
ivilege ; to which the detendants pleaded a joint plea %: 
of juſtification, in which it was alledged that — — 
one of the proctors of the Univerſity of Oxford, and that cavictmaſt 
Etty was keeper of the gaol there; that the plaintiff was p< cicimed 
committing diſorders in the night-time within the pre- parlance. 
eincts of the Univerſity, wherefore Trahern as proftor —When an 
apprehended him and committed him to the cuſtody of the uin, 
other defendant, as he lawfully might by the charters whetherthe 
granted to the Univerſity and by the laws and ſtatutes of AY © 
the ſame ; traverſing being guilty of the faid treſpaſs &c cn of 
at Weflmin/ler or elſewhere out of the precincts of the the cauſe ? 
Univerſity. | | Dm 
The plaintiff admitted the privileges of the Univerſity 6,5 and 
and that Trahern was proQor &, but replied that the de- 5 Vin. Abr. 
fendant of their own wrong and without the reſidue of 599: 8. © 


the cauſe by them alleged in their plea aſſaulted and im- 
priſoned him &c. | 


Before a rejainder was put in, the Chancellor &c of 
the Uniyerſity claimed conuſance of the cauſe (a)]; after 
their 

2) The daim was entered in the f 1 | 
(a) m was entered in the following manner (1) ; A 


F wr — claim be not ſo made, it cannot be allowed. Leaſirghy v. Smith, 
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1740. their cluim had been argued at the bar, the Court took 
tnc to conſider of it, and on this day the jurgment of 


the Court was given as ſollous by 


Wills 


« Ae ẽ,ſa term in the 13th year of King Geerge the Second. Know ail 
men bv thee pet that ve (Arte: | arl of Arran Chance lor of the Unix erfity 
«ef Oatrd bave made and appointed and in our place put and by theie preſents 
do wks appoint and in our place put Henry Hilmet and Nieser (.onerell 
Gentlemen and cither of them our ti ut and lawtul attornics jointly and tes cal 
tor 1« and in our n.me and cad to demand fk claim and deiend all and ſirgu- 
lar the liberties and privileges of the ſaid Uni- erſity. and c pe cia to claim and 
fend tok. c will the conuſence of 4 (certain action ©; tcipiis depending 
in his Majetty's Cort of Common Pleas at Fei manfter between Faw! Nele. 
Gentleman one of the ettornicy of the aid Cori plant and Edward Tra- 
hern clerk an! ( karles Et defendants. vhich laid defendants are privileged 
pertons of the ſaid Umverhity, as of all and fingu/ar pleas plaints and caulcs 
whatſoever (ma hem felony and freehold only ex: ept) where a ſcholar or other 
privileged perton of the ſaid Univerſity is one of the parties in the Count of the 
Uarerlity af-refzid to be held betore us the ſaid Chancellor or commullaty er 
deputy for the time being, and alto to lum demand and detend all and all 
mann. of ibertics and privileges of the Uaiverſity aturcſaid tor any perion whom- 
ſever rightly and lawtul.y privileged ; dated under the feal of the othec cr 
Chancelior ot the Univerſity of On ford the 28th day ot June in the 1 3th year of 
the reien of our Sovereign Lord Geerge the Second by the Cizce of God of 
Great Britatn France and Ireland King dcfendet of the Faith, &c, wird in 
the cut of our Lord 1739. 

Elſewhere as it 2ppears uf latt Tr,m-ity term upon the Roll it is thus contained, 
Aliddleſex to wit Edward Trahern clerk and Charles Ey were attached & e 
(herc followed the declaration, plea, and replication. ) 

And thereupon cometh Charles Earl of Arran Chancellor of the Univerſity of 
O--terd by Henry Wilmet his attorney above named to atk and claim profecute 
ana detend all 2nq fingular the libertics and pri ile ges of him the ſaid Chancellor, 
and thereupon he prays his lid ei ty, that is to lay, to have the conufeace of the 
* dort ſaid before him the ſaĩd Char cellor his commiſſary or his deputy to be 

eld at Oxferd, becau c he faith that the Lord Henry the dth late King of Erg- 
{ant by his letters patent in due form of law made and under bis great ſcal of 
Arg and ſcaled bearing date at Weſtminſter the wt day of April in the 1 4th y car 
of his rcign grantcd to the then Chanceilor and {cholars of the ſaid Univerſity of 
Oxferd and to their ſuc ceſſors (amonent other things) that the ad Chancellor b 
com millary or his deputy and their fuccetlors or the tteward under- K card and 
other Judges of the (aid Chancellor and his fucceitors deputed by their letters 
ſcaled under the cal of his office ſhould hear and determine as well all manner 
ot tre ſpaſſes and cther otiences whatſoever as allo ot mi priſions cxte rtions con- 
t1y12cies confederac iet maintenanc es falſe allegatiors accounts conti s and iu- 
Jie whatſoever, and all ether articles which might fall in fine or ten- 
zom cr in other pecuniary puniſhment, 2nd of all other contracts plcas 
:nd comp aints perſonal and other cauſcs and matters whatioever under 
whatſoever name they are or may be compriſed, although they ſhould cor.- 
ccrn the ſaid late King himiclf his heirs or ſuccetſort (aſſracs and pleas of 
trechold only excepted) atter what manner ſocver arifine done or committed 
er to be done or committed within the town of Qxferd the ſubu bs hun- 
«4zed or county of Oxford aforelaid or elſewhere within the kingdom ef Erg- 
land, as well it the ſuit of our Lerd the ſaid late King his heirs or ſucec ſſore as 
at the ſuit ot the party or otherwiſe bew ſoever, where the icholars or their t<r- 
vaut» or minitters or any other perſons who ougkt ty heve any privilege of the 
Lud Loiverfity whom the ſaid Chancellor commullary cr his deputy cr their ſuc- 
ceſſort 
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ia this caſe; iſt, Whether the Univerſity of Oxford yn 
have Vers. 


ceſſare ſhould challenge was or ſhould be one of the poetics, and that they ſhould 
or might inovire by Ichelars or their tervants or by the Jaity of the laid te un ot 
Oxford or by others, and ſhould have full conuirnce 2nd correction ther. of ard 
ſuch pleas complaints cauſes and matters in whatiocver place ſocver within the 
town of Oxford or the ſuburbs thercof or the precintts of the ſaid Univerſity as 
they ſhould think fit. and execution thereof ace ding to their Hotutes and c- 
tons or according to the law of England at the will of the taid Chencelor com- 
miſtary or his deputy and their ſucccfſors ſhould do and make, and ſhould hear 
aud determine all and fingular the ſuid articles cauſes matters and complants 
(-xcept as before exceptcd,) and ſhould have levy and perceive all and all man- 
ner ot amercizments itſues fortcitures and protits coming therefrom to the uie 
and benefit of the [2id Univerſity by themiclves and their deputics for evet j ſo 
that no juſtice aſſigned to hold pleas before the ſaid King or his heirs or Jultice 
of the Common Bench juttice of 2fize juſtice of gaol delivery or keeper of 
the peace ot juitice of ſervants laboure:s and artificers or other juſtice or judge 
whatſoever feward or marſhal or clerk of the market of the houſchold of the 
aid late King Herryy the bth cr his heirs (beriff mayor bailiſf er other officer or 
minitter of the ſaid late King or his heirs whatſoever ſhould in any ſort intermed- 
dle concerning ſuch plcas quarrels contracts articles cauſes matters or other things 
atorclaid oc concerning any of them (<xcept as before excepted) done or to be 
done in the (aid town of 2 the ſuburbs or precin&ts thereof or eHcHhere 
within the kingdom of Englund, neither in the preſence nor ablence of the ſaid 
late King or his heirs ; and it the ſame jultices or other mir iſtem of the faid 
late King or any of them in the preſence or abtence of the ſaid tc King or his 
h-ics ſhould for the future preſume to inquire intermeddle or take any conuſance 
of upon or concerning any of the premiles (except as before exc: pted), the ſame 
juttices and other miniiters and officers aforeſaid on the certificate notif.cction cr 
iignificatioa of the Chancellor of the Univerſity aforeſaid who ſhould be for the 
time being or commiſſary or his deputy ſhould ſuperiede ſuch inquifitica ani 
conufance or proceſs and all executiors to he had thereon whatiocyer, and ſhould 
not thereof any further in any ſort intermedile nor put the party to anſwer there- 
upon before them, but that the party aforeſaid only before the Chancellor and his 
ſucceſſots their commiſſery or deputy tkereo; ſhould be chaſtiſed and puniſhed in 
form aforeſaid, as by the fame letters patent more fi lly appearcth. And the ſaid 
Chancellor further ſaith that by 2 certain ac in the Farliament of the Ladv 
&.!izabeth \ate Queen of Ang land heg un and holden at Feftmirfier in the county 
of Midaleſeæ on the 2d day of April inthe 13th year of her reign {among't 
ther things) it was enacted by the autharitv of the ſaid Parliament that the ſaid 
letters patent of the ſaid late King Henry the bth the moſt noble father of the 
1.14 Queen's highneſe made and granted to the faid Chancellor and ſcholars f 
the ſaid Univerſity of Oxford, bearing dete on the ſaid 1ſt day of April in the 
{ail 14th year of the reign of the laid late Kine, and alſo all other letters patent 
by any of the progenitors or pr deceffors of the (iid Lady the Queen made to 
the body corporate of the (21d Univerſity of Oxferd or to any of their predeceſ- 
fors of the laid Univerfity by whatſoever name or names the Chenceltor matt ara 
and ſcholars of the ſame Univerſity in any of the [cid letters Putcnt have been 
before that time named, ſhould from thenc forth be good eiſect unl and availatle 
in the law to all intents conſtructione and purpoſes to the then Chancellor mall er 
anch ebolars of the ſaid Univerſity an their ſucceſſors for evermore after and u- 
rn, to the form words ſertenccis and trac meaning of every of the ſaid letters 
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1740. have claimed the conuſance in time; 2dly, If ther had 
claimed it in time, whether they are entitled to it in the 


wirt preſcat caſe. 


| 

| 

avant | 
Tann. The | 
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patent as amply fully and largely as if the ſame letters patent had been recited 
verbatim in the then pre lent act of Parliament, any thing to the coutrary in any 
wiſe notwithitanding ; And turther it was enacted by the authority aforc, aid that 
the ſaid letters patent ot the ſaid Queen's highnels's late father King Henry the 
8th, bearing date es is betore expieiied, made and granted to the 114 corporate 
body of the ſaid Univerſity at Oxford and all other letters patent by any of the 
progemtors or predeceffors of the a Qunecu's khighnets an eil libertice fran- 
chitcs immunities quictances and privileges leets law- da) s and otFer tungs what- 
loever therein exprefſed given or granted to the ſaid Chancellor matters and 
ſcholars ot the [21d Univertity or touny of the predeccifors by whatſcever name 
the ſaid Chancellor matters ani tcholk:rs of the faid Univerſity in any of tac ſaid 
kitcrs patent were named by virtue of the then preſent act were flora thence» 
forth ratified eſtab Fiſhed and contirmed unto the Chancellor matters and ſchclars 
of the Univerſities aferciaid and to their ſucceſſors for ever, any ttatnte law ulage 
cuſtom conitruct ion or any other thing to the contrary in anywiſe netwithitand- 
ing z as by the ſame act (amongit other thines) more fully appeareth. And the 
lad Chancellor further taith that the {uid Edward Trekern and Char les Etty on 
the day of the iſſuing out of the original writ ot the ſaid Fan! and at the time 
when the cauſts of action of the ſaid ua accrued and befere thet time and con- 
tinually ſince hitherto were and are and each of them is privileg<d perſons of the 
kid Univerſity, that is to ſev, the ſaid Edward Trahern was and is 2 maſter of 
arts and fellow of Bragen-Naſe College in the laid Univerſity, and one of the 
proctors of the ſaid Univerſity dwe'ling and refiding within the fawd Univerſity 
and therein matriculated, and the ſaid Charles Erty was and is 2 miniſter or ſer- 
vant of the Chancellor maſters and icholarsof the ſeid Univerſity, to wit, keeper 
of the gaol in the ſaid Univerſity within the juriſdiction thereof ; and that the 
caules of action ſpecified in the (aid declaration of the ſaid Pax] 2:ofe and ac- 
crued within the liberties of the laid Univerſity, that is to fav, at Oxford afore- 
laid; and that the ſaid Edward Trahern and Charles Eu were and yet are 
ſubject and ought to be ſummoned and impleaded for the laid cauſes and matten 
in the ſad declacation ſpecified before the Chancellor of the Univerſity aforeſald 
hi commilſary or his deputy and not elſe here nor in any other Court whatſoever, 
And the ſaid Chancellor Gith that he the ſaĩd Chancellor his commiſſary or tus 
deputy of the Univerſity of wy aforeſaid and a!l his predeceſſors Chan- 
cellors of the ſaid Univerſity for the time being their commiſſa ics or deputics 
ever ſince the making of the letters patent aforetaid always hitherto have had the 
conuſance of all pleas 2foreſ21d (except is before excepted) concerning or touching 
iu any manner any nruter or ſcholar of the Univerſity aforeſaid for the time. bei 
or their ſervants or any common minitter of the Univerſity 2foreſaid or any privi- 
|<ged perion of the laid Univerſity ; and this the ſ2id Chancellor is ready to verify 
wherefore the ſaid Chancellor prays the liberty aforeſaid and conuſance of the ſaid 
p ca in the ſaid court of our Lord the King of the Bench here, to wit, at Fe#minſter 
now between the laid parties depending by virtue of the letters patent aforcſaid and 
dy force of the laid ſtatute to be allowed to him & c. And the laid Chancellor fur- 
ther ſaith that formerly to wit of the term of Eafter in the th year of the reign of 
ter lue Majetty Queen 4» the then Chancellor of the ſaid Univerſity in the court 
of the ſaid Queen before the Queen herſclf at Weſtmin/ter in a certzin plea of 
rreipaſs upon the caſe then depending between William Riley and William Apple- 
by phaiatins an Je Ste nell deten ant claimed his faid liberties andprivileges and 
cunuſanc e 
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The counſel ſpoke only to the firſt point, becauſe if 140. 
- , | | 740 
the court ſhould be of opinion that it was not claimed en.. 
time, there was no occaſion for entering into the other Warns. 
point: and we are all of opinion that it was not claimed againf 
in time. And in this we are confirmed not only by the 4X 
reaſon of the caſe but by ſeveral cafes in which this point 
has been ſo determined. 


The time that has been laid down in ſcveral cafes is that 
the Univerſity muſt come before imparlance : whereas in 
the preſent caſe they were ſo far trom coming before im- 
parlance that they did not come until after a replication 
and iſſue tendered. And though it was faid that the Uni- 
verſity might often loſe this privilege if they were obliged 
to come before imparlance or plea pleaded, we think the 
injuſtice and inconvenience would be much greater on the 
other ſide. For if they were not confined to the time of 
imparlance or of plea pleaded, they might as well come 
at any time before judgment, which would occaſion great 
delay of juſtice and great expence to the parties. Beſides, 


it is certain that the Univerſity do not judge according to 
the common law but according to the civil law; fo that 
if this conuſance be allowed men's propertics are to be 


conuſance of the ſaid plea by virtue of the letters patent of the ſaid King Henry 
the &th, and by victue of the atute aforeſuid ts be allowed to him & c; where- 
upon all and ſingular the ſaid premiſes being inſpected and fully uaderttood by 
the ſaid Court of the ſuid late Queen it was confidered that the conuſance of the 
lid plea between the ſaid Mi Riley and William Appleby plaintiffs and 
the laid John Sroncl/ in the ſaĩd Court depending ſhould be allowed to the Chan- 
<clior ot the ſaid Univerſity of Oxford Sec ; 2s by the record thereof remaining 
inrolled in the taid court ef the ſaid late Qucen of the ſaid term of Eaſter in the 
laid gth year of the ſaid late Queen aforeſaid upon the 3 30th roll more fully ap- 
pears. And the ſzid Chancellor prays that the ſaid record of the faid Eafter term 
may be ſcen and inſpected, and that his ſaid liberty and conulance of the taid plea 
ia the ſaid court here depending by virtue of the letters patent aforeſaid and by 
force of the ſaid ſtatute and the allowance aforeſaid may be allowed to him & c; 
with this that the ſaid Chancellor doth aver that the ſaid Edward Trahern and 
Charles E:ty mentioned in the ſaid declacation and the ſaid Edward Trakernand 
(Charles Eity mentioned in the ſaid warrant of attorney and claim above ſpecified 
are th: ſame perſons and not other or different perions. And the ſaid 

brings here into court the ſaid letters petent of the ſaid late King Herry the 
un'ler his great ſcal dated the 1ſt day of April in the 1 4th year of his rcign; and 
z.ſuthe ſaid Chancellor brings here into court the exemplitication of the ſaid act of 
Parliament under the great ſral of the ſaid Eliz.ibeth, Queen of Great 
Britain, dated at Weſtminſter the 5th dey of June in the 13th year of her 
reagn,” 
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tricd without a Jury and by a different law from the 
law of the land. If an act of Parliament will grant 
ſuch a juriſdiction, we cannot help it: but whenever 
it is granted, we onghrt to take care that it is kept 
within its legal bounds and claimed in proper time, 
For we are of opinion that ſuch a juriſdiction being 
conrary to the law of the land cannot be granted 
without an act of Parliament (a), even by the King 
himſelf; no more than he can crect a new Court of 
Equity by letters patent which it has always been held 
that he cannot: ard ſo it was expreſslv ſaid in the caſe of 
Pern v. Manners (I) in the King's Bench, which 1 ſhall 
mention by and by. 


If this were a new point, I ſhould think myſelf obliged 
to conſider all the caſes that were cited on the one fide 
and the other, and to ſkew how far they are applicable to 
the preſent. But I need not do it now, becauſe this matter 
has been alreadv fo ſolemnly ſettled and determined in the 
court of King's Ben. h in th+ caſe of Pern v. Manners H. 1 1 
An. upon a claim of the Univerſity of Cambridge, whoſe 
clam as appears by a copy of their charter which has 
been laid before me is in as extenſive words as, if not 
more extenſive in reſpeQ to the excluſion of all other ju- 
riſdictions than, the words in the charter of the Univer- 
ſity of Oxford; ſo that that caſe is a caſe in point. 
And in that caſe it was adjudged by the whole Court, 
after a long argument in which almoſt all the caſes that 
have been now cited were mentioned and after great de- 
liberation, that the Univerfity of Cambridge who then 
claimed their conuſance within five days after the impar- 
iance and before any plea pleaded came too late, for that 
they ought to have come the firſt day that there might 
be no delay of juſtice, and becauſe the conuſance there 
claimed (and it is the ſame in the preſent caſe) would ouſt 
the party of the benefit of the common law and of a trial 
by jury; and they relied on ſeveral cafes in the Year 
Books, particularly the 6 Hen. 7, 9, b. nn116 H. 7. 
to. 16. g. {c). This cafe was afterwards cited and al- 
lawed to be good law in the caſe of Baker v. War- 

2 = _ 3 . 
"his cafe h. i i 
2 in 12 Abr. py I een 
(c). See allo the Kiſhop of Z's caſe, 1 Sid. 103; Parker v. Edwards, 1 


oo 3525 Leaſirgby v. Smith, 2 Wil. 310 ; aud R. v. Agar, 5 Burr. 
2923. 
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likewiſe ſolemnly determined in that court, in reſped¾ - 
to the Univerſity of Oxford, upon the foundation of tne Witts: 


ciſc of Pern v. Manners in the caſe of Mead v. Graham, T 


Tr. 1 Ges. 2., as we were informed by a gentleman who 
argued in the preſent caſe, and who | am ſure would not 
impoſe upon us, though 1 own I cannot get a particular 
report of that caſe. 


This matter therefore having been already fo ſolemnly 
determined, I ſhall only take notice of a cafe or two which 
believe were not cited in the argument of Pern v. Man- 
ners, and of one that was ſubſcquent to that caſe. 


The firſt caſe that I ſhall mention is the caſe of ancient 
Cemeſne, Latch 83, $4, the caſe of Marſhall v. Allen, 
where it was holden that a man may plead ancient demeſne 
after an imparlance : but it is ſaid there that that is the 
only caſe where it is ſo, and that ſtands upon a very dif- 
ferent reaſon from the preſent ; for in the caſe of ancient 
demeſne a man may not only plead it after impar- 
lance, but a tenant in ancient demeſne may even reverſc 
a fine when completed or a final judgment given 
againſt him in a real action by writ of diſeeit; and the 
reaſon is becauſe ſo long as the fine or the judgment re- 
mains unreverſed the privilege is entirely gone, and the 
lands are for ever thereafter pleadable at common law, 
which would be very hard. But in the preſent caſe, 
though the Univerſity ſhould come too late now, they 
would only loſe the conuſance of the preſent cauſe, and 
may exerciſe their juriſdiction in all cauſes hereafter in 
as extenſive a manner as before. 


There has been a caſe likewiſe before me (b), which 
was not cited: but this is a ſtrange caſe, and muſt certain- 
ly be the effect of power rather than of judgment; for it 


(a) la that caſe the conuſunce was allowed, becauſe it was claimed before im- 
parlance : but the Court ſaid © If there had been an imparlance, it could not 
have been allowed, as in the caſe of Peru v. Manners, which was remembered 
and agreed to be good law.” MS. Coll. Milles Ch. |. 

(5) In the original manuſcript of this judgment there is a reference by the 
Chict Juftice to this caſe being written on a ſeparate paper: but it is not now to 
be found among his papers; it appears however from 5 Vin. Abr. 391, that this 
was a caſe in Hil. 12 Et, 3, in the court ef Excheq; er. 


Was 
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1740. Was even before the charter of Hen. 8. and the ſtat, 13 


iz; when there was no pretence that the Univerſity 
unte | had a right to ſuch an exeluſive juriſdiction ; and there- 


1 fore I lay no weight upon it. 


The only other caſe that I ſhall mention is that of Aldrich 
v. Dr. Stratford(a), which was in the Trinity term after 
the caſc of Pern v. Manners, and there the Lora Harcourt 
allowed the juriſdiction of the Univerſity of Oxford ; and 
I mall only juſt mention it, becauſe I gave you the full 
hiſtory of it and my opinion upon it at large when it was 
eined by the counſel for the Univerſity. And for the 
ſake of Lord Harcourt, who was as great a Judge as 


ever fat in I/eftminſter-Hall, and made as few miſtakes 


as any one, I will not repeat what I then ſaid. I ſhall 
only ſay thus much of it at preſent, as it was a judgment 
given by him without any reafons and directly cont to 
the ſtrongeſt reaſons that he himſelf had laid down but 
about a weck before in the ſame caſe, it is a caſe that 
has no weight with me ; for I will not be influenced by 
any judgment that is ſounded eit her on fear or favour. 


Having faid thus much on the only point that now 
comes before the Court, it is not neceſſary to ſay any thing 
on the other point ; becauſe, as our opinion 1s that the 
Univerſity have not claimed this conuſasce in time, it is 
not material whether they were intitled to it or not in the 
preſent caſe. But give me leave to ſay thus much upon 
it, that there are cafes in which it has been adjudged that 
here an attorney is plaintiff the privilege of the Univer- 
{:ty cannot take place (b) ; becauſe the privilege of attor- 
nies ſuing in their reſpective courts is by reaſon of their 
neceſſary attendance there for the ſake of juſtice and the 
benefit of all the people of England; and as they have 
been entitled to this privilege time out of mind, no char- 
ter of the King can take it away from them, nor even an 
ct of Parliament, unleſs they are therein mentioned 
by expreſs words. And ſo it is expteſsly determined in a 
caſe in Lit. Rep. 304., which is in reſpeQ to the Univer- 
fity of Oxford and an attorney of this eourt; and is found- 
ed on Butt's caſe 1 Rel. Abr. 489, and Lord Anderſon's 


(a) 22 Fin. Abr. 11. pl. 146 


(#) And the claim can only be made in reſpedt of re/ſigent mernbers. Hayes 
v. Lorg, Clerk, 2 N. 310. 
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caſe 3 Leon. 149., which caſes do not relate to the Uni- 1740. 
verſities (a), but to other juriſ{.liions ; but the ſame e 
doctrine is there laid down. es 
again 
I need not give my opinion of theſe caſes, nor ſay how I 
far I agree with them till the matter comes judicially be- 
fore us. But whenever it does, though I ſhall be as ten- 
der of the privileges of the Univerſity of Oxford as any 
man living, having the greateſt veneration for that 
learned body, yet I hope I ſhall always as far as I can by 
law endeavour to ſupport the common law of the land and 
that excellent method of trial by juries, upon which all 
our lives liberties and properties depend; and that I ſhall 
endeavour as far as I can to prevent the encroachment of 
any juriſdiction whatever that proceeds by another law 
and another method of trial. 


But at preſent I need only ſay that we are all of opi- 
nion that this conuſance is not claimed in time, and that 
therefore it muſt be difallowed.” | 


() That in Littleton wes a caſe relating to the Univerſity of Oxford, in which 
the plaintiff, an attorney to the Court of Common Pleas, ſued the defendant a 
member of the Univerſity, and the claim of conuſance was denied. 


day 
Feb. 16th 
Tur opinion of the Court was thus delivered by a — 
den of the 
Wille, Lord Chief Juſtice. „ Debt on a bond, 1% ber 
dated 28th of September 1728 in the penalty of 5000. life under the 
Damage rol. | crown) that 


The defendant prays oyer of the bond and condition, — gf 
which was for the payment of 2500/1. on the 29th of Sep- ſhould fur- 
tember 1730 with lawful intereſt for the ſame ; and then render the 


pleads letters patent 22d Fuly 12 Anne, whereby the Queen King, to the 


: intent that 
he ſhould procure from the King a grant of the office to the purchafer is void by ſtat. 5 and 8 
Ed. 6. c. 16; though that office has been, and may be, granted to a ſubject in fee z—and a 
_ given to ſecure the payment of ſuch conſideration- money cannot be enforced in a court 
W. 


—lt is not ſufficient in 2 plea to an action on ſuch a bond to ſtate that the caſe is 
als the Gone: the deſcendant mult ſet forth in his plea facts to ſhew that the caſe is withia 
tute. 
—The exception ia the ſtat. 5 and 6 Eg. 6. c. 16. that the act ſhall not extend to any office 
of which any perſon is ſeiſed of any eſtate of inheritance, means only offices of which fia 
Ac leiſed of eitates of inheritance. 
gran 


1. grants the office of warden or 
> hs cuſtody of the priſon and gaol of the Fleet therein 
Heco more 


Lz. hoc: ging, an 
»n1D6z. ces &c, to the plaintiff for life, to be executed by him 


HILARY TERM, 14 Gs o. IT. C. P. 
of the Fleet, and 


rticularly deſcribed, and ſeveral meſſuages and 
to belonging, and all it's profits appurtenan- 


or his ſufficient deputy or deputies ; and that by the ſame 
letters patent Queen Aune granted the ſame office & c to 

obn Huggins, ſon of the plaintiff, to hold to him for 

fe in the ſame manner after the death ſurrender or 
other determination of the eſtate and intereſt of the plain- 
tiff therein. That by virtue of the ſaid letters patent the 
intiff was ſeiſed of the ſaid office & e as of fee and free- 
old for the term of his life, the reverſion belonging to 
his ſaid ſon for his life. And the defendant avers that the 
ſaid office time out of mind hath touched and concerned 
and ſtill doth touch and concern the execution of juſtice ; 
and goes on and pleads that on the 2d of Auguſt 2 G. 2. 
it was corruptly and contrary to the form of the ſtatute in 
that caſe made and provided bargained and agreed by and 
between the now plaintiff and the defendant and Dougall 
Cuthbert Eſq. that the plaintiff being ſeiſed of the ſaid 
office and premiſes, the reverſion belonging to his ſon as 
aforeſaid, and the ſaid office being an office which then 
touched and concerned and ſtill. doth touch and concern 
the execution of juſtice as aforeſaid, the plzintiff and 
Jobs his ſon ſhould ſurrender and yield up into the hands 
of the King the ſaid ſeveral offices and premiſes &, and 
all their eſtate and intereſt therein together with the ſaid 
letters patent to be cancelled, ©&* for the intent and pur- 
poſe that the plaintiff ſhould procure a grant of the ſaid 
office from the King to the defendant during his life, and 
alſo a grant thereof from the King to Dougall (for his 
life) from the determination of the eſtate ſo to be granted 
to the defendant, and that the defendant in conſideration 
thereof ſhould pay the plaintiff 25004. on the 29th of Sep- 
tember 1730 with lawful intereſt for the ſame from the 
28 of September 1728, and for ſecuring payment there- 
of ſhould by his writing obligatory to be ſealed with 
his ſeal and to bear dare the 28th of September 1728 ac- 
knowledge himſelt to be bound to the plaintiff in 5000l., 
with condition for the payment of 25004,, with ſuch in- 
tereſt as aforeſaid, and that the ſaid Dowgall ſhould pay 
to the p-aintiff the further ſum of 25001.” 
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The defendant further pleads that in performance of 1740, r. 


the ſaid corrupt 


bargain and agreement the plaintiff and 


his ſon on the 14th of Auguff 2 Geo. 2. by deed under Hosen 


their ſeals inrolled on the 15th, reciting the ſaid letters 


patent, did and each of them did ſurrender and yield up —_— 


the ſaid office &c and the ſaid letters patent to be can- 
celled, which ſaid ſurrender the King did then accept ; 
and that the defendant in performance of the ſaid corrupt 
agreement, and after the ſaid ſurrender, &c, did by the 
ſaid deed now brought into court become bound to the 
iff in manner and form as by the ſaid writing 
ht into court is alleged with the condition thereun- 
der written. The defendant further that his pre- 
ſent Majeſty afterwards, viz. on the 3oth of September 2 
Gee. 2. by his letters atent under his great ſeal, bearing 
date on that day, for ſelf his heirs nd ſucceſſors gave 
and ne 
— as before) with all the fees profits &c there- 
, to hold the ſame to the defendant for 
his life, to be executed by him or his ſufficient deputy or 

deputies, in as ample a manner as the plaintiff or any for- 
mer warden held and enjoyed the ſame ; aad that by the 
ſame letters patent the office is in the ſame manner 
one! to Dougall Cuthbert for life after the death or 
other determination of the eſtate and intereſt of the de- 
fendant therein, which letters patent purſuant to a pro- 
viſo therein were afterwards in the Michaelmas term fol- 
lowing inrolled in this court. And the defendant avers 
avers that the ſaid grant of the ſaid offices and other the 
premiſes by the ſaid letters patent made to the defendant 
_ O_o” _ r 
curement of the plaintiff M. corru 

bargain and agreement; whereupon faith that the ford 
writing in the declaration mentioned brought into court 
made as aforeſaid and for the cauſe aforeſaid is contrary 
to the form of the ſtatute, and void in law; and this he 
is ready to verify &c ; and avers that the ſaid office con- 
cerns the execution of juſtice, and that the office 
dy the letters patent and the office which the 
rzreement was made with the plaintiff are the ſame office 


&c; and fo prays judgment. 


The plaintiff demurs generally, and the defendant joins 
ia demurrer. 
R 2 This 
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This is a caſe upon the ſtatute 5 & 6 Ed. 6. c. 16. On 


Ly the argument (a) of this cauſe two things were inſiſted 
1 on by the plaintiff to ſhew that the defendunt's plea was 


AN 
BRIDGE, 


not good; 


1ſt, That this is not an office within the ſtatute, being 
one of thoſe that are excepted out of it. 


2dly, That if it were an office within the ſtatute, yet 
that the defendant hath not ſet forth enough in his plea 
to bring his caſe within the ſtatute. 


It was admitted that this is an office which concerns 
the exccution of juſtice, and that therefore it is within 
the general words of the ſtatute 5 & 6 Ed. 6. c. 16. 
againſt buying and ſolling offices, on which ſtatute this 
queſtion ariſes. Nor could this be denied in the argu- 
ment, becauſe it is ſeveral times averred in the plea to be 
ſo, and conſequently is confe fled by the general 'demur- 
rer. But what was relied on by the plaint. ff, as to this 
firſt point, is an exception in the act, which is in theſe 
words ; ſect. 4. Provided always that this act or any 
thing herein contained ſhall not in anywiſe extend to any 
office or offices, whereof any perſon or perſons is or ſhall 
be ſciſed of any eſtate of inheritance.” And it was in- 
ſiſted thut this is an office of inheritance in the crown; 
and that thoveh it is granted only to the defendant for life, 
yet that the King may grant it in fee ; that it hath been 
ſeveral times ſo granted; and that therefore it is within 
the exception. : 

To make out this ſact that it is an office of inheri- 
tance, and that it hath been granted by the King in 
fee, were cited the ſtatute 8 & 9 W.3.c. 27. ſ. 10 & 
11; 3 Lev. 288, and ſome other books; and to be 
ſure this cannot be denied. And this muſt be the 
meaning (if there be any meaning) of what is ſaid 
obiter in the caſe of Blankard v. Galdy, reported in 4 
Med. 215 &c, that no gaoler is excepted out of this 
ſtatute but the marſha! of the King's Bench and the 
warden of the Fleet, the inheritance of which offices 
was (I ſuppoſe) at that time, or at leaſt taken to be, 
granted to a ſubjeQ, otherwiſe there was no colour 


(a) This cate ws quad in the Eier term preceding by Beetle Serjt. for 
— Agar Serjt. tor the detendunt, and à ſccond time ig the next 
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to ſav that they were excepted out of the ſtatute of Ed- 1740, 1. 
ward the Sixth. That this office may be granted by the: 
King in fee I admit: but tie queſtion is whether, it be- Hees 


ing now granted only for lif2, it is within the exception 
of the ſtatute. To prove that it is cited for the plain- 
tiff the caſe of Ellis v. Ruddle, which is reported three 
or four times; firſt in 2 Lev. 151. bv that name; three 
times in 3 Keble, by the name of Ellis v. Audle, p. 552, 
and by the name of Ellis v. Nulſo, p. 659 and 678. And 
this caſe was ſtrongly relied on (and I think it was the only 
one that was cited for this purpoſe) as an authority in 
point for the piaintiff. But this caſe is ſo imperfeQly re- 
ported that it is difficult to know what to make of it. But, 
if taken to be as reported by Levintz, it is ſo abſurd an 
opinion that I can lay no weight at all on it. The queſtion 
was concerning a demiſe for years of the bailiwick of the 
Savoy, and it was there ſaid that the inheritance being in 


the King, though the queſtion was only concerning a leaſe 
for years, it was a caſe within the exception of the ſta- 


tute: but this not appearing on the plea, the parties 
were ordered to replead that it might appear on the record 
that the inheritance was in the crown : that is all that is 
reported in that book ; and I own if I had no further 
light into the caſe, it is an authority in point for the plain- 
tiff. But Mr. Keble, in his firſt report of it, though he 
ſeldom enlightens any thing, yet has let me into the know- 
ledge of a matter which might poſſibly be the foundation 
of the opinion of the Court, or if not I cannot conjeQture 
on what they went ; for he ſays that the bailiwick of the 
Savey was in the King as Duke of Lancaſter, and if fo it 
probably was conſidered on the ſame foot as if the office 


were the inheritance of a ſubject; and in p. 659., where 


he has reported the opinion of the Court for the plaintiff 
after a repleader, he ſays that the office was held not to 
be within the ſtatute, becauſe the franchiſe itſelf was in 
fee in the King, as parcel of the Duchy of Lancafter. 
He has reported the cafe again p. 678., but there it is ſo 
unintelligibly reported that it is impoſſible to make any 
thing of it. If therefore the court, as it ſeems that they 
did by Keble, went on this diſtinction that the office being 
in the King as Duke of Lancafter it muſt be conſidered 
on the ſame foot as if the inheritance were in a ſubject, 
there may be ſome foundation for the opinion of the 


Court; 
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Court; but if ſo, then it is no authority at all in the pre- 
ſent caſe. If the Court did not go upon this, I cannot 


neu help ſaying that it is the moſt abſurd opinion that ever was 


.— 


BRIDGE. 


iven, and without departing from common ſenſe I can 
— no regard to it. For firſt ſuch a conſtruction would 
almoſt overturn the whole aq, and this is certainly male - 
dicta conſtructio. For as to moſt of the offices there 
particularly enumerated, as the auditorſhip and ſurveyor. 
ſhip of the King's honours and caſtles, and many others, 
the inheritance is undoubtedly in the King; and it is very 
difficult to ſay to what offices it extends, if this conſtruc- 
tion were to take place; to many offices which greatly 
concern the adminiſtration and execution of juſtice I am 
ſure it would not. Beſides this conſtruction is contrary 
to common ſenſe and the known rules of all exceptions ; 
for no one can be excepted out of a ſtatute that is not 
within the words of the ſtatute. Now, accord- 
ing to this conſtruction, the King, if the inheritance be 
in him, is a perſon mentioned in the exception. But 
that cannot be; becauſe to be ſure there is no forfeiture 
upon the crown ; for the King is not within any ſtatute 
unlefs particularly named, nor can he forfeit any thing, 
nor can he be ſuppoſed to be guilty of any corruption 
or miſbehaviour. This exception therefore only means 
where the inheritance is in a ſubject. I ſhall therefore 
ſay no more upon this, the conſtruction infiſted on being 
ſo contrary to the plain intent of the ſtatute, and there 
being only this imperfe& caſe to ſupport it. 


In the caſe of Sir A. Ingram ſlated in Co. Lit. 234. 4., 
and cited in Cro. Fac. 386, and in Heb. 75, as an undoubt- 
ed authority, this notion was never thought of. That 
was the caſe of the cofferer of the King's houſe, of 
which Sir Robert Vernon was poſſeſſed by grant from the 
crown, 7 * with Sir A. Ingram for a ſum of mo- 
ney to ſ| his office to the King fo the intent that 
the King might grant it to Sir A. Ingram, which was done 
accordingly. caſe was referred to the Chancellor 
and ſeveral of the juſtices, who unanimouſly determined 
that that caſe was within the ſtatute of Edward the Sixth; 
and Sir A. Ingram loſt his office, and they held {as my 
Lord Cihe ſays) that all promiſes bonds and aſſurances 
given for theſe purpoſes were made void by the 5 
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And this is a caſe very like the preſent, as I ſhall take 1740, 1. 


here being not only an intent but a procurement expreſs| 
alleged and confeſſed. 


As to the ſecond point, that there is not ſufficient 
matter ſet forth in the defendant's plea to bring the caſe 
within the ſtatute; ſeveral caſes likewiſe were cited, 
which I ſhall not repeat becauſe we admit them all, ex- 
cept the caſe in P. 4 Hen. 7. pl. g., which is ſo abſurd 
that it cannot be law. They only prove that when a man 
will take advantage of a ſtatute, he muſt ſet forth ſo much 
in his plea 2s to ſhew that the caſe is within the ſtatute, 
which is certainly true. And we can by no means agree 
with my Brother Agar that to ſay in general, that it was 
corruptly and contrary to the form of the ſtatute agreed, 
is ſufficient : but it muſt be particularly ſhewn that this 
is ſuch an agreement as the ſtatute has void. 


We therefore admit the rule of la: but the queſhon 
is only on the fact, whether this ſufficiently appears on 
this plea or not. In order to this it will be to take 
notice what are the words of the ſtatute which are infiſted 


on, and which it is that is ſet forth-in the plea. The 
words of the ſtatute { others) are theſe; If 
any perſon or perſons ſhall in or ſell any office or 


offices or deputation of any office or offices, or any part 
or parcel of them, or receive, have, or take any money 
fee or reward or any other profit directly or indirealy, 
or take any promiſe, agreement covenant bond or aſſur- 
ance to receive or have any money fee reward or other 
profit directly or indirectly for any office, or offices &c, 
or to the intent that any perſon ſhould have exereiſe or 
enjoy any office or offices &c, which office or offices &c 
ſhall in anywiſe touch or concern the adminiſtration or 
execution of juſtice, (and then it mentions ſeveral offices 
m particular) all and every ſuch bargains ſales promiſes 
bonds agreements covenants and aſſurances as are before 
ſpecified ſhall be void.” It is admitted that this office 
touches and concerns the execution of juſtice : it is ex- 
preſsly alledged that it was agreed between the plaintiff 
and the defendant that the bond in queſtion ſhould be given 


notice by and by, only the preſent is a little ſtronger ; we 


y Hoca 


Ban- 
BRIDGE. 


as a conſideration that the plaintiff and his ſon ſhould ſur- 


render their intereſt and eſtate in this office for the intent 


and 
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1. and purpoſe that the plaintiff ſhould procure a of 
ns: the nlp to be made to the defendant for his life ; that 
Hvc61% this bond was accordingly given for the conſideration 
2 aforefaid ; that the plaintiff and his ſon ſurrendered their 
»xivoz. Eſtate and intereſt in the office according to their agree- 
ment; that the office thereupon was granted to the de- 
fendunt 3 and that ſuch grant was made to him by the 
procurement of the plaintiff and according to the ſaid cor- 
rupt agreement: and all this is confeſſed by the plaintiff's 
demurrer. If the office had been only ſurrendered by 
the plaintiff to the intent that the defendant might have 
the office, and the plea had ſaid nothing more, it had 
been within the expreſs words of the ſtatute ; and the 
caſe of Sir A. Ingram before mentioned, which goes no 
farther, is an expres authority in point to this purpoſe. 
But the preſent caſe goes farther ; and it is alleged alſo 
that the plaintiff was to procure a grant of the office to 
the defendant, and that he did procure it accordingly ; 
ſo that I think there can be no doubt but he has brought 

his caſe within the expreſs words of the ſtatute. 


We are therefore all of opinion that neither of the ob- 
jections taken by the plaintiff is of any weight, and that 
judgment muſt be given for the defendant (a). 


(a) See the caſe of Layng v. Paine. peſt, Trin. 18 & 19 Gee. 2. and the 
cales there referred to. 


GEORGE JOHNSON against John W1LSON. 


FT. 2 8 „Tux opinion of the Court was thus delivered by 


2 aW. IJilles, Lord Chief Juſtice. ©** Covenant. It comes 


Several te- On upon a motion in arreſt of judgment after a verdiQ, 
nants in and has been ſpoken to ſeveral times oy Ie ay 
or 


— and Draper Serjt. for the plaintiff and Bootle Serjt. 
tition of their | 
| lane, covenanted by deed to pay their reſpective ſhares of the ſurvey and allotments, and to 
abide by the award of certain arbitrators es to the allotments ; the arbitrators allotted the whole 
in leveralty but did not direct any deeds of conveyance to be executed to veit the allotments 
in the reſpective owners ;—held that for this defect the award was bad, and that no action 
could be maintained on the covenant for not performing the award, though the covenantors 
were reſpectively liable on the covenant for non-payment of the expence of the ſurvey & c &c. 
2 of land can now be made without deed. 
— cveral perſoos covenant ſeverzlly in reſpect of 2 joint intereſt, the covenant is joi 
rotwithitanding the words cam quolibet — n pes oy 
7 Mod. 345+ oft. ed. 16 Vin. Abr. 221. pl. $. not. S. C. 
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The action was founded on a deed dated the 2 ** 1741. 
February 1737 made between the plaintiff and the defend- - 
ant and ſeveral others for the partition of a certain undi- Jonnes 
vided piece of paſture ground lying in Seaton Carew in the ke. 


county of Durham, which deed recites that the common 
paſture or parccl of ground in the townſhip of Seaton Ca- 
rew known by the name of the Marſb and Snook or Har- 
rea then lay in common and undivided to the loſs and pre- 
judice of the owners thereof, and that for remedying the 
ſaid inconvenience tke ſeveral owners thereof, to wit, the 
plaintiff the defendant and twelve others therein named 
had agreed that a partition and diviſion ſhould be made of 
all ſuch part of the ſaid undivided premiſes as the com- 
miſſioners or arbitrators in ſuch deed named or the ſurvi- 
vors of them ſhould think fit; and alſo recites (inter alia) 
that the ſeveral owners had lately laid out ſeveral ſums of 
money in proportion to their ſeveral cſtates and intereſts 
in raiſing and making a fence and bank for keeping ont the 
ſca water, which bank was agreed to be ſupported and 
kept up by the ſeveral owners of the ſaid undivided pre- 
miſes in proportion to their reſpective eſtates and inter- 
eſts; and it was thereby covenanted and agreed between 
them ſeverally, and not jointly, nor one for another or 
for the acts of another of them, but each and every of 
them for his and their own acts only, that they would ſe- 
verally ſubmit ſtand to abide and perform ſuch award or- 
der and judgment for dividing &c. the ſaid undivided piece 
of ground according to their reſpeQive intereſts as five 
perſons therein named or the ſurvivors of them ſhould 
make and award, ſo as ſuch award ſhould be declared 
and put in writing indented under their hands and ſeals on 
or before the firſt of October next enſuing the date of the 
ſaid deed ;; and that they would conſent and unto 

all and every lawful and reaſonable act matter and thi 
we by the ſaid arbitrators or the ſurvivors of them 
ould be thought fit and neceſſary towards the per foting 
and completing of the ſaid — diviſion in reſpet to 
the parts and proportions which each of the ſaid owners 
ſhould have and enjoy, and alſo touching and concerning 
the hedges ditches fences &c, and by whom the ſame 
ſhould be repaired &c ; and they further covcnanted ſe- 
parately & (as before) that the parts and portions (ct 
out by the arbitrators of the ſaid undivided premiſes 
ſhould be held and enjoyed as ſet out by the reſpeRtive 
: OM nen 
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1741. owners in ſeveralty, and that the ſaid owners ſhould pay 
Wy I their full and rateable parts and. proportions of all ſuch 
Joux en ſums as had been expended or ſhould be expended for or 


waz concerning ſurveying and allotting the premiſes or com- 


ing and confirming the ſaid award or maintaining and 
defending the ſaid diviſion, all which ſums ſhould be paid 
from time to time into the hands of Jeſepb Craggs Ni- 
cholas Fobnſon and George Fobnſon (the plaintiff or ſome 
or one of them; and it was likewiſe agreed by the ſaid 
deed that the ſaid tence or ſea bank lately erected ſhould 
be by the ſaid arbitrators confirmed to be repaired and 
kept up at the charges of the ſaid reſpective owners and 
their heirs in proportion to their reſpective eſtates and 
intereſts in the ſaid undivided premiſes ; and for the per- 
formance of the covenants in the faid deed they ſeverally 
bound themſelves their heirs &c. to each other in the 
penal ſum of 3000. 

The declaration then ſet forth an award in writing in- 
dented, made by the arbitrators under their hands and 
ſeals on the 2gth of September 1738, by which they al- 
lotted ſeveral parts of the ſaid undivided piece of ground 
to the ſeveral owners thereof, and (inter alia) they al- 
lotted to the defendant Jaſbas Wiitehead and Tſabel 
IWeemes their heirs and a in full ſatisfaction of their 
eſtates and intereſts in the faid undivided premiſes twen- 
ty-two acres of ground, bounded as is deſcribed in the 
award and declaration; and theſe three are ordered by 
the ſaid award to maintain in reſpe& of their ſaid allot- 
ment all that fence on the north fide thereof dividing the 
ſame from the allotment of une Holt, and all that wall 
or fence dividing the ſame from the ſaid old ſea banks to- 
wards the caſt. By the ſaid award there is fallotted to 
Thomas Lackenby, another of the owners, five acres for 
his ſhare, bounded as is therein deſcribed and fituated 
without the ſaid new fence or ſea bank ; and the arbitra- 
ters awarded that the ſaid Thomas Lackenby his. heirs and 
aſſigns ſhould for ever afterwards be acquitted and diſ- 
charged from all charges and reparations for or about the 
ſaid new fence or ſea bank, any agreement entered into 
to the contrary thereof in anywiſe notwit ing; and 
that the ſaid Thomas Lackenby ſhould with all convenient 
ſpeed hedge off his ſaid allotment &c from the reſt of 
the premiſes. And by the ſaid award were allotted to the 
plaintiff. Gearge Johnſon, thirteen acres, * as is 

therem 
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therein deſcribed, in full ſatisfaction of his ſhare of the 154t. 
ſaid undivided premiſes. And the faid arbitrators fur 
ther awarded that the ſaid new fence or ſea bank ſhould Jon» 
with all convenient ſpeed be ſufficiently repaired &c, and Wen 
not only the charges and expences of working and finiſh- 

ing the ſame &c but likewiſe the charges and expences of 
repairing and maintaining the ſaid new ſea bank & e from 

time to time ſhould for ever afterwards be paid and dif- 

charged by the ſaid ſeveral parties to the ſaid deed (other 

than and except the ſaid Themas Lackenby & e) according 

to their reſpeQive eſtates and intereſts, and that the repa- 

ration of the ſaid bank &c from time to time ſhould be: 

left to the management and diſcretion of the ſaid Foſeph 

Craggs Nicholas Johnſon and Katherine Jobnſen, three of 

the owners, and their heirs or any two of them. And the 
arbitrators ordered that the reſidue of the ſaid common 

ſhould from time to time be held and enjoyed in common 

by all the parties to the ſaid deed (other than the ſaid 

Thomas Lackenby) according to their reſpective eſtates 
and intereſts therein. And laſtly they awarded that the 
ſaid parties ſhould from time to time on requeſt made by 
the faid Foſeph Craggs Nicholas Jabaſes and the plaintiff, 
or ſome or one of — well and truly pay and contri- 
bute their rateable and proportionable parts and ſhares of 
ſuch ſums of money caſts and charges as had been ex- 
pended or ſhould thereafter be expended touching the 
ſurveying allotting and ſetting forth the premiſes, or 
managing completing and eſtabliſhing the ſaid award or 
defending and maintaining the ſaid partition, into the 
hands of the ſaid three perſons or ſome or one of them. 


The plaintiff averred that he had well and truly ob- 
ſerved and always been ready to perform the ſaid award; 
and aſſigned three breaches in the defendant, | 


iſt, That he and Foſbua Whitehead and I abel Weemes 
had not nor had any of them made any hedge or fence to 
divide the faid twenty-two acres allotted to them, ac- 
cording to the form and effect of the ſaid award, but had 
negſected ſo to do, contrary to the form and effe& of the 


faid covenant of the ſaid defendant ſo made with the ſaid 
plaintiff as aforeſaid. 


2dly, That ſoon after the making of the ſaid award t he 
ſuryeyors did repair and make the ſaid new fence 2 
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ſea bank, and the charges and expences of finiſhing the 
mec amounted to a certain ſum. to wit, to the ſum of 
Jonwon 84. 6z., whereof the defendant had notice and was 
K. 4.4 requeſted by the ſaid three ſurveyors Joſeph Craggs Ni- 


cholas Fohnſon and X. Jobnſan to pay to them his ſhare 
and proportion of the ſaid charges &c. according to his 
eſtate and intereſt therein, but he did not pay the ſame 
to them or any of them according to the form and effet 
of the ſaid award, but refuſed ſo to do, cuntrary to the 
form and effect of his covenant &c. 


3dly, That divers ſums, amounting in the whole to a 
certain ſum, to wit, 334. 6s. gd. were laid out and ex- 
pended touching and concerning the furveying allotting 
and ſetting forth the premiſes and managing and complet- 
ing the ſaid award, of which the ſaid Foſeph Craggs Ni- 
cholas Fobnſon and the plaintiff gave notice to the defend- 
ant and requeſted him to pay them his rateable and pro- 
portionable ſhare of the ſame, but he did not pay the 
ſame to them or any of them according to the form and 
effect of his ſaid covenant &c, but neglected and refuſcd 
ſo to do contrary to the form and effect of the covenant ; 
and the ſaid defendant, though often requeſted, had not 
kept his covenaat with the plaintiff, .but had denied and 
ſtil] did deny to keep the ſame, by which he ſaid that he 
was injured and had damage to the value of 1oo!l. 


The defendant let judgment go by default, and a writ 
of inquiry was executed in Northumberland, where the 
action was brought; and the jury found damages for the 
Plaintiff on the firſt breach 10d, on the ſecond 1d., and 
an the third 1d., and found 4es. coſts. 


It was infiſted in arreſt of judgment; 

Firſt, That the award was void, and that therefore 
the covenants to perform it muſt be void too; 

Seconuly, That the covenants were joint, and that 


therefore all the parties to the deed ought to have joined 
in the ad ion. 


As to the firſt ; it was agreed by the Court that if the 
award were void the covenants to perform it were void 
too. As if a bond be entered into to perform the cove- 

nants 


8 2 
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nants in a leaſe, if the leaſe become void, the bond alſo 1741. 
is void. And for this purpoſe were cited 1 Sid. 309. Lyn 
Fevons v. Harridge ; and 1 Lev. 45- Caponbur/t v. Capon- Jour 
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Dur; both which are caſes in point. 


The principal queſtion therefore upon this head is whe- 
ther the award be void or not. The objeQtion to the 
award is that it hath not directed by what deeds the par- 
tition ſhall be completed, and therefore it is an imperfect 
award; to which it has been anſwered that it is in itſelf a 
complete partition, and that it ſufficiently veſts the eſtates 
and intereſts in the reſpective parties without any farther 
conveyance ; for which purpoſe were cited Lit. Se. 
244; Co. Lit. 166, 169. But Littleton ſpeaks only of 
partners. I he other indeed relates to tenants in common, 
but is explained in fo. 169, where the words are thus; 
« A partition by joint tenants is not good without deed, 
but tenants in common may make partition by parol, and 
if they execute the ſame by livery this is good and ſufſſi - 
cient in law; and therefore where the books ſay that 
joint tenants may make partition without deed, it muſt be 
intended of tenants in common and executed by livery.” 
And then he goes on and ſhews a great difference between 
joint tenants tenants in common and copartners ; ſo that 
the rules laid down as to the one do not hold as to the 
others. This was before the ſtatute 29 Car. 2. when a 
feoffment might be by parol ; and the livery, which is 
mentioned, ſuppoſes that a feoffment was intended, which 
would then have been a proper conveyance. And there- 
fore, as ſince the ſtatute of 29 Car. 2. no conveyance can 
be but by deed, a proper conveyance is now become ne- 
ceſſary ; and for this reaſon the award is incomplete and 
not good. 


But it was ſaid that an award may be good in part and 
bad in part (a); and ſo, to be ſure, it may: but here the 
partition is the ſubſtance of the award, and every thing 
awarded to be done depends on it. If therefore the par- 
tition be not well awarded, the whole award muſt fall, 
or at lcaſt the two firſt breaches muſt fail, which are both 
founded on the award. But the third breach (as I ſhall 


take notice by and by] is founded merely on the covenanc 
and not at all on the award. | 


{#) Vid. Cardler v. Fuller, ſup. 62. 


Secondly 


"2 
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1741. Secondly; as to the ſecond objection that the covenant 


Way is joint, and that therefore the action ought to have been 


jeunes A joint ation brought by all the parties to the deed, it is 

founded merely upon this miſtake that the parties io the 

Win. jeed are joint tenants : in which caſe it has been always 
holden that though perſons covenant ſeverally yet if the 
eſtate or intereſt of the covenantors be joint the covenants 
will be joint . the words cum quolibet eo- 
rum. For the wording of the covenants cannot make 
that, which was before joint (a), ſeveral; and it is ſo 
expreſoly holden in Sling ſby's caſe, 5 Co. 18 b. 19 a; and 
in Skin. 401; Comb. 115 ; and 1 Saund. 153 ; ſo that 
this object ion falls to the ground, the covenantors being 
undoubtedly tenants in common and not joint tenants, and 
the covenants being all ſeveral (5). 


Beſides the laſt breach is on a covenant merely collat- 
eral to the eſtate and the award; for the parties ought 
to pay the expence of the award in proportions, though 
no award or partition be made. And fo it is like the caſe 
of Northcate and Underhill, Salk. 199 (c), where Holt 
Ch. J. held that a diſtin& ſeparate and independent cove- 
nant may be good, though the eſtate do not paſs by the 
deed. Nor is this caſe liable to the objeQtion in the caſe 
of Coleman v. Sherwyn, Carth. 97, that if ſeveral actions 
ſhould be permitted the defendant might have 
recovered againſt him two or three times for the ſame 
thing. For here cach man's part of the expences may 
be eaſily aſcertained, and the plaintiff will recover dama- 
ges for no more than he has been obliged to pay more 
than his ſhare by the defendant's not paying his ſhare; 
«nd by the ſmallneſs of the damages found it is plain that 
he has recovered no more. 


a) In Manſell v. Bzrredge and another, 5 Derr. & Eaft 352. where two 
Ha 3+ Bax toe . 4 
in ciffcrence reſpecting the farm to arbitration, and jointly and ſeverally promiſed 
to perform the award, and the arbitrator awarded each of the two to pay a certi in 
ſum to the third, it was holden that they were jorxtly reſponſible for the ſum 
awarded to be paid by each. If lefſees covenant jointly and ſeverally at the be- 
tinning of their covenants, all their ſubſequent covenent are joint as well as ſe· 
verzl, notwithitanding the intervention of covenants on the of the Kiſer. 
Ide Duke of Nerthumber land v. Errington. 5 Durnf. @ $22. 

(5) Where the covenant is joint and ſeveral, in an action agaiait one only the 
breach may be affigned in the #eglect of ü eth. Lilb v. 1 Sor. $52. 

(c) 1 Lord R. 388. S. C. 


But 
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But the doubt which ſtuck with me, and was the reaſon 1741. 
why I gave no judgment when the caſe was put into the 
per, was that the plaintiff not having averred that he Jones» 
ad performed the covenants on his part it did not appear au. 
that he had received any damage by the defendant's not 
having paid his ſhare of the expence, becauſe it did not 
appear that he had paid any thing himſelf : but on conſi- 

deration I think there is no weight in this objection. 


For theſe being mutual covenants. the rule is the ſame 
as in mutual promiſes, that the plaintiff need not aver that 
he has performed his part, as he muſt have done if the 
one had been expreisly the conſideration of the other (a). 
But where it is not ſo, each may maintain an action for 
the breach. And this difference is fully eſtabliſhed and 
ſettled in the caſe of Thorpe v. Thorpe, 1 Lutw. 249, 
where a great many caſes are cited for this purpoſe. 
And as the defendant has let judgment go by default, and 
the jury have found ſome damages, it muſt be taken for 
granted now that the plaintiff has received damage by the 
defendant's not paying his ſhare of theſe expences. 

So judgment muſt be arreſted as to the two firſt 
eounts (6), and judgment for the plaintiff on the third (c). 

r 
(c) Mr. J. Forteſcue 4. was abſent, but he concurred in the above opinion. 


Hanay Kaxver, Executor of B. Kanves, again ru. 14 & 

Tromas JamMEs (a) 1 

HIS at _ 

I was an ation upon promiſes made b the de- Is pleading 
fendant to the plaintiff's teſtator ; to which the Jefendanes wei 


pleaded firſt the general iſſue, and ſecondly that the — 
; : after the 
— A Raiafnn, Dante CASES 
—Stating that the party ſued out a capias, without an original, is ſufficient for this purpoſe. 
SI — — 


{a) Bull. N. N. 150, 1. ; and 7 Med. 348 oft. ed S. C.; by the name 
Cawer v. Jes in the former 12 in the kites.” i 


veral 


256 
1741. 


TRINITY TERM, 14 & 15 Geo. II. C. P. 


veral cauſes of action in the declaration mentioned did 
not accrue within fix years next before the ſuing out of 


Kanvan the original writ &c. 


Jax 


The plaintiff replled that his teſtator who was one of 
the attornics of this court, on the 26th of April in Eafter 
term, 5 Geo. 2., ſued out a writ of privilege againſt the 
defendant to anſwer him in a plca of treſpaſs on the caſe 
on the morrow of the Holy Trinity then next, but that 
the ſheriff of Herefordjbire (to whom it was directed) 
did nothing thereupon, nor did he ſend back the ſaid 
writ ; therefore the plaintiff's teſtator ſued out another 
writ &c, returnable in the then next Michaelmas term 
& e; and ſo on twenty other writs of the ſame kind, ſta- 
ting them and the davs when they were returnable, but 
it ſtated that neither of them had been returned by the ſhe- 
riff, and it did not ſtate that any one of them had ever been 
delivered to him; that before the return of the laſt writ 
namely on the 28th of July 1737 B. Kart er (the plaintiff's 
teſtator) died; recently after whoſe death the plaintiff 
ſued out the writ (a capias) in this caſe in Trinity term, 
11 & 12 Geo. 2., for recovering the damages by reaſon of 
not performing the ſeveral promiſes in the declaration 
mentioned ; that the ſeveral writs of privilege ſo proſe- 
cuted by B. Karver in his lifetime againſt the defendant 
were proſecuted by him with an intent to have impleaded 
the defendant of and upon the ſeveral promiſes in the 
declaration ſpecified ; and that the writ fo proſecuted 
by the plaintiff againſt the defendant was proſecuted 
againſt him with intent to implead him for the cauſes of 
Aion in the declaration ſpecified and upon his appear- 
ance to declare againit him for the ſaid ſeveral cauſcs 
of action, and that he (the plaintiff) according to his ſaid 
intention afterwards on &c declared againſt the defend- 
ant here & e; with an averment that the ſ:v<cral cauſes of 
action accrued within fix years next before the ſuing out 
of the writ of privilege fir ſt above ſpecified by B. Aarver 
&c. 

To this replication the defendant demurred ſpecially, 
and ſhewed for cauſe of demurrer that the writ of priv.luge 


firſt above ſpecified was void for want of a ſufficient return 
&c. 


This caſe was argued on the 10th of May 17 by Bootle 
Serjt. for the defenvant, and Burneit Serjt. for the , 
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and the opinion of the Court was now delivered, as fol- 
lows, by 


IVilles, Lord Ch. J.—“ There is but one cauſe of 


demurrer aſſigned, but four objections have been taken 
at the bar. 

iſt, That the firſt writ is not good, becauſe it is re- 
turnable on a common return-day, whereas it ought to 
have been on a day certain; fo all the continuances fall to 
the ground. 

2dly, That the firſt writ was never returned, fo all 
the continuances fall for the ſame reaſon. 

3dly, That the capias is not ſufficient ; that the repli- 
cation ought to have ſet forth an original. 

Athly, That it does not appear that the plaintiff took 
out the capias as executor, and fo this is not within the 
equity of the ſtat. 21 Fac. 1. c. 16. ,. 4. (a). 


We are all of opinion that the plaintiff cannot have 
judgment, though not for the ſame reaſons ; and therefore 
I ſhall begin with the third objection firſt, in which we are 
all agreed. 


3dly, We are all agreed that the capias is ſufficient, 
without ſetting forth the original; it being now the con- 


(a) By that chavie it is enacted that if judgment be given for the plaintiff and 
revericd by error, or the judgment be arretted, or it the defendznt be outlawed 
2nd the outlawry be reverſed, in all ſuch caſes the party plaintiff his heirs exe- 
cutors or adminittrators, as the caſe ſhall require, may commence a new action 
or luit from time to time within @ year after ſuch judgment reverſed or ſuch 
judgment given againlt the plaintiff or outlawry reverſed, and not after. But 
Within the equity of that ſection the courts have allowed an executor or admim - 
itrator within a year after the teitator's or intettate's death to renew a ſuit com- 
menced by the teſtator or inteſtate, 1 Luteo. 260 ; Millcaæ v. Huggins, Fitzg. 
172; 290; 2 Str. 906. And in Lethbridge v. Chapman, 15 Vin. 4br. 103. 
and cited in Millsaæ v. Huggins, that indulgence was extended to fourteen 
months after the intettate's death. So if there be any delay in granting admini- 
{tration on account of any ſuit reſpecting the will, the time may be extended. 
2 — go6. No preciſe time indeed appears to have been fixed : but in 
Fitz. Lee J. ſaid “ | think it ſhould be in nature of journeys accounts, which 
ie 2 taking up and purſuing of the old action in a reaſonadle time, which is to be 
ducuſſed by the diſeretion of the juttices, 6 Co. Spencer's cale. And by the ſame 
rule I think what is or is not a recent proſecution in 2 caſe of this nature is t be 
determined by the diſcretion of the Court from the circumitances of the cuſc: 
but generally the year in the ſtatute is 2 good direction. Where an act of par- 
lizment for dividing and allotting lande directed all diſputed claims to be tried by 
d teigned iſſue, and limited the time for bringing ſuch actions to fix months, it 
was holden thut an action bronght within the time but which abated by the death 
ot the defendant mult be revived againſt the heir within fix months afterwards. 
Enizhcy Bate, Cv. 728. 

8 ſtant 
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fant courſe of the Court to take out a capias without an 


LW, original. That a latitat is ſufficient has been ſeveral 
Kanvr® times determined in the King's Bench. It was fo ex- 


agat 
James. 


preſsly holden in Culliford v. Blandford (a), Carth. 233, 
4, and Dacy v. Clinch, 1 Sid. 53,; and in the caſe of 
Hollifler v. Coulſon, P. 9 Geo. 2. no where reported 
(). And vet that is not the firſt proceſs ; for a latitat 
as much preſuppoſes a bill of Midaleſex as a capias pre- 
ſuppoſes an original. And according to the reaſon of 
theſe caſes it was expreſslv adjudged in this court A. 
3 Geo. 2. in Lethbridge adminiſtrator of Richards v. 
Chapman and wite that a capias in this court was ſuffici- 
ent, without ſetting out the original; a caſe exactly pa- 
rallel to this, but not to be found on the rolls, it not 
having bcen brought in. 


Athly, In this likewiſe we agree that the capias was 
taken out by him as executor. It is ſaid in the beginning 
of the declaration that the plaintiff brings this action as 
executor ; and then it is faid that the ſaid H. Karver 
took out a capias ; and it is alleged that the capias was the 
proceſs in this ſuit, in which the defendant appeared, 
and on which the plaintiff declared. 


iſt, As to the firſt point Mr. J. Forteſcue A. is of 
opinion that, this proceſs being erroneous, all the conti- 
nuances founded upon it arc void. But we three (c) are 
of opinion that it is only voidable, and not void ; and that 
therefore if it had been returned, it would have ſup- 
ported the continuances. That it is voidable, and not 
void, and that the ſheriff is obliged to return it, was 
holden in Poph. 205. 3 and that is a fironger caſe than 


this, becauſe there the capias was returnable on a dies 


non inrivicus, namely, on Ail-Souls-Day. If therefore 
the theriff had rcrurned this writ, we think it had been 
well enough. 


2dly, As to the ſecond objection: Mr. J. Forteſcue 
A. is of opinion that the writ need not be returned; and 
to be ſurc it was ſo adjudged in this court in the caſe of 
Kinſ'y v Heyward, reported in 1 Lutw. 256 and 260. 
Bui even there Mr. J. Blencawe was of another opinion; 


(a) The judgment in whichcafe wes aſſirmed in the Zxchequer-Chamber, os 
error krouwnt;, 1 Lord ARnym. 78. 
S gcc reported in 1 Sr. 5 co. 


(-} Wiles Ld, Ch. J.; Mr. J. F. Fertęſeue; end Mr. J. Parker, 1 
an 
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and the reaſon on which the other Judges went was that 
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it did not appear in that caſe whether the firſt writ were Aw 
returned or not; they ſaid they would intend that it was Kern 


returned unleſs the contrary were ſhewn on the other 
fide. But that cannot be intended in the preſent caſe, 
becauſe it is not even alleged that the writ was ever de- 
livered to the ſheriff, and it is expreſsly alleged that the 
ſheriff never returned it. And even this refolution of this 
Court though founded on ſtronger circumſtances than ap- 
pear in the preſent caſe was afterwards reverſed in the 
Court of King's Bench, where it was expreſsly holden 
that the plaintiff ought to plead that he had delivered the 
writ to the ſheriff, and that it was returned (a); and 
this judgment was affirmed in the Houſe of Lords on the 
iſt of May 1702. There is alſo another caſe exactly to 
the ſame purpoſe in 1 Lutw. 279, 280, Brereton & Usx. 
v. Moyſe ; where the ſame judgment was given in B. R. 
(b), and (as it is ſaid) for the ſame reaſons as in the 
caſe of Kinſey v. Hayward. Theſe cafes ſeem to be 
founded on the reaſons given, and the rules laid down, 
in Spencer's caſe 6 Co. 10-, which though laid down in 
reſpect to journeys accompts yet hold equally ſtrong in 
the preſent caſe. And it appears by the caſe of Green v. 
Rivett, B. R. 13 An. Salk. 421, which is after both 
thoſe caſes that the method now 1s to return non eſt in- 
ventus on the firit writ, and then to continue (e) the reſt 
by a vicecomes non miſit breve. 


S 2 As 


(a) See alſo Bre v. Babbington, 2 Ld. Raym. 883; Atweed v. Burr. 7 
Mad. 3; and Harris v. Walkers, 6 D. GE. 617. But where an action muit 
be brought within three moaths, it is ſufficient. for the plaintitt to prove 2 latitat 


ſued out within the time and his declaration within a = afterwards, without 
6. 


ſhewing the writ returned. Parſens v. King, 75 D. & 

(6) Reverſing the judgment given in C. 

(-) la Brown v. Babbington, 2 Ld Raym. 880. it was holden (contrary to the 
opinion of Mr. J. Pewel!) that an action of aſſumpſit could not be conſidered as a 
continuation of an action commenced by 2 writ of clauſum tregit ſued out within 
t:me, ſo as to prevent the ſtatute of limitations attaching. So in Smith one & 
v. Zowen, 3 D. & E. 662. it was ruled that an attachment of privilege could 
not be pleaded as a continuation of an action commenced by the ſame 
plaintiff by a bill of Middleſex, to avoid the ſtatute of limitations. But 
in Lord Middleton v. Ferber, it was decided that an action by original 
brought by an adminutratrix within fix years after the cauſe of action 
<ccrued would <nable the 2dminiſtratrix and her huſband (whom ſhe after- 
wards martied) to recover in an action by bill by both, notwithitandinę a plea of 
the ſtatute of limitations. Broderick Lord viſcount Middleton v. Fer s and 
Wife. Frior in the Exchequer-Chamber. On the pleadines the caſe was this. 
Forbes and Eliza his wife, adminiiiratrix of John Couchmater her late huſband, 
broayht their bill in the King's Bench againit the defendant (the plaintiff in error) 
fr Aioul es laid out by the inteitate. The defendaat plcaded non aiſumpfit ; and 

non 
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As therefore this matter has been ſo ſolemnly deter- 


W—— mined by the Court of King's Bench upon a writ of error 
Kreis from this Court, and by the ſuperior court of judicature 


agar t 
] 481. 


the Houſe of Lords, I think we ought to acquicſce in 
the ſe determinations, and to give our judgment accord- 
ingly, even though we were of a different opinion our- 
ſelves. But I own, for my own part, I ſhould have been 
of that opinion, if there were no ſuch determinations, 
For it is ſtrange to me how a writ can be continued that 
was never returned. And beſides it would be greatly in- 
convenient if a plaintiff might ſuc out a writ, and keep it 
in his pocket for fix years together, of which the defenc- 
ant could not poſſibly have any notice, and then enter it 
im this manncr and continue it dawn, to avoid the ſtatute 
of limitations, 


But we are all, though for different reaſons, of opi- 
nion that judgment mult be for the defendant (a).“ 


non ſſumpſit in; ns ſex anno, The plaintiffs replied that E/za, when 2 widow, 
11. n the 2d ot ee e 15 Gee. z. brought ker original writ, and before the re- 
turn the married Here, ard they recently aſtcrwards 14th Janwary 19 Gee. 2. 
extuontea then bil aguntt the decntant. The detgndant rcjoined that Elza 
married T. Tety/!, who was alive on the gth of Hure, the time of iſſuing the ori- 
vinal, The plaintit's ſurreqoinc d, and tendered an uſue; to which the defendant 
CemurTted. 

Upon judgment given for the plaintiff in the King's Bench{1) without any ar- 
gumen?, a writ of error was brought in the i xchequer-Chamber ; where 

Ferd tor the plaintiff in error argued that the ſuit was abated by marriage, the 
voluntary ad of the party. That the itat. 24 Fac. 1. c. 16. / 4. was alaw at 
pcac t for the ſecurity of property, and ought not to be extended by conſtruction, 
i Lev. 31. 1 Latzy. 461; 6 Co. 9, 10. Beſides 2 ſuit commenced by bill can- 
not be cot nuce by original. 

For the detendants in error, it was inſiſted that there was no d:ſcontinuance. 
That the new tuit was brought within 2 reaſonable time, namely within two 
terms, whereas it has been holden that a year is a reatonable time. Hayward 
v. Linſcy, i Lt. 256; 1 Ld. Kaym. 432; 2 Inſt. 476. That the ſitatute 
of livinatuns ot not to receive 2 liteal but an equitable conttruction. 2 
Saund. 1; 2 Med, 71; en Ter. 31. As to the commencement ef the 
uit by o. ic inal and the ſuit atte; waras by bill, the reaſon for it is evident; then 
the defendamt was in cuſtody of the marſhal, and being in ſuch cuttody the pl. in- 
tins coul only proceed by bi, It is alſo oblervable that this à ſuit jure @ltcrivs, 
and nut 'n ji te proprio. 

By the Court. The ſtatute has received a favourable conſtruc ion. The ſuit 
was origitaliy brought witl.in the fix vea s, and the new ſuit v iti n two terms. 
Mo 6if:bilitv cag be yl-uced to an aimiifratix, And the ſtatute docs not bar 
the a din. and it only twhes way the remedy. T. 5 Ges. 2. B. R. Wilcox 
v. H. gie, B. Geo. 2, B. R. I eren v. Nevil, Salt. 4:4. And the 
wo nent of the Kiag's Benck was confirmed b, ali the IA es , Barons.“ 
Ms. 4 ν |. 

{ i Sec Hickman v. Mir, M. i Ges. 2. .. 27 
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(1) 2 Kr. 22431. Ss CC. & #3 
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PERCEVALL HUTCHINSON againſt William 38 
STURGES. "on... 

Friday, 
[H. 14 Geo. II. Rol. 444.] June 12th. 


EBT on a bond for 8/. given by the defendant to the Under the 
plaintiff, one of the hearers of the virges of the oy — 1 
King's houſehold, and an officer and miniſter of the King's aebi un bond 

Court of his palace at JYe/tminfler ; dated the 25th of dn be tet 


hy 17 olf, unlelt+ it 
Tuly 1740. be on « bond 


for {Curing 


The defendant pleaded that the plaintiff was indebted the payment 
to the defendant in rol. for work and labour &c, in 10. * money. 
for goods ſold and delivered &, and in 50. for meney ggf 2 
had and received & e, amounting in the whole to the ſum bail-vond 
of 251., which exceeds the debt of the plaintiff, and gag be 
which the defendant offered to ſet off & c according to the aa 


ſtatute &c. — Nor can 
ſuch a bond 


The plaintiff prayed that the condition of the bond Seer af an. 
might be inrolled, and then demurred to the defendant's palace court) 
lea. The condition of the bond was for the appearance t- I un- 


of S. Daniel before the Judges of the King's Court of his 2G 2c 23. 


palace at JWe/iminfler at the next Court of the King of his to aa action 


palace to be holden at at Southwark in the county of Surry — 1 


on Friday the 25th of July to anſwer T. Squier in a plea —— 
of treſpaſs on the cafe, to his damage of 99s. w_ 2 con- 


— Bu I 
This caſe was argued on the jth of February 1740 by bond —_— 


Bootle Serjt. for the plaintiff, and Agar Serjt. for the de-<d wa by 
fendant ; and now the opinion of the Court was given as e 


follows, by wp Ave A 
an action 
IVilles Lord Chief Juſtice. * The queſtion is whe- gn, 


ther theſe debts which the cefendant ſets forth in hi IO 
plea can be ſet off againſt the plaintiff's demand. There though in 
are two ſtatutes (a) in relation to this matter; and it will — 2 
be proper to conſider under which ſtatute this falls, and the bond will 


how the determinations have already been in the conttruc- Þ<confidered 


| aw tho A 
tion of them. 2 cebe. 


179. E. C. 
The words of the firſt ſtatute, which is the 2 Ges. 2. c. 


22. /. 11., are ** where there ure mutual acbts between 


(a) See 2 Burr. $24; tea $3 12375 and 4 Lurr. 2221. 
the 


— . a 
Hurcn- tyal debts between the teſtator or inteſtate and either par- 
againſt ty, one debt may be ſet againſt the other, and ſuch mat- 
Srurcr. ter may be given in evidence on the general iſſue or plead- 
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the plaintiff and the defendant, or if either party ſue or 
be ſued as executor or adminiſtrator where there are mu- 


ed in bar as the nature of the caſe ſhall require ;” and if 
intended to be given in evidence, notice ſhall be given 
&c. Upon the conſtruction of this ſtatute ſeveral queſ- 
tions aroſe before the making of the ſtat. 8 Geo. 2. c. 24; 


iſt, Whether debts on ſimple contract could be ſet off 
in common caſes againſt a debt on ſpecialty ; 

2dly, If in common caſes, whether they could where 
an executor or adminiſtrator is plaintiff ; 


And 3dly, Whether in the caſe of a bond the penalty 
was to be conſidered as the debt &c. 


In Kemys v. Betſon (a) Tr. 6 Geo. 2. in B. C. it wax 
holden in the caſe of an executor that ſimple contract 
debts cannot be ſet off againſt debts on ſpecialties, for 
that the debts muſt be of an equal nature ; otherwiſe ſuch 
a conſtruction might occaſion a devaſtavit. I ſhould have 
been of the ſame opinion before the ſtat. 8 Geo. 2., but 
not for the ſame reaſon. For if a ſtatute orders it to be 
ſo, it will juſtify the executor, and it will be no devaſta- 
vit in him; and of this opinion was Lord Hardwicle in 
the caſe of Brown v. Holyoah, which I ſhall mention by 
and by. The true reaſon is that this was only ſubſtituted 
in the room of an action, to prevent circuity or a bill in 
equity. It was therefore held that you cannot ſet off a 
debt barred by the ſtatute of limitations, becauſe you 
cannot recover it by action. This judgment was never 
reverſed. And in the caſe of Toy v. Roberts in the Ex- 
chequer VH 6 Ges. 2. there was the ſame reſolution. 
But in the caſe of Stephens v. Loftyn (b) M. 6 Gee. 2. 


tius court carried if farther, and held in the caſe of an 


action upon a bond between common perſons a debt upon 
fiimple contract which was pleaded could not be ſet off, 
going upon this reaſon that there ought to be the ſame 
conſtruction on every part of the act: but in this I think 
they were miſtaken ; for where the cafes are different 
the conſtruction ought to be different too. And of this 
opinion were the Court of King's Bench, when it came 


) Vin. der. 561 70 30. (6) 8 Vin. Abr. 562. pl. 31. 


be fore 
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before them on a writ of error, (a), and would have re- 
verſed the judgment but for another objeQtion, the debt 


pleaded being leſs than the penalty though more than the Hurcuim- 


money due by the condition ; and this being a caſe before 


the ſtat. 8 Geo. 2. they held, and I think very rightly, R.. .. 


that at law the penalty muſt be conſidered as the debt. — 
And in the cafe of Brown v. Holyoak (b) P. 8 Geo. 2. 
B. R. on a writ of error out of this court, the Court of 
King's Bench reverſed the judgment of this Court which 
had determined that a debt on ſimple contract could not 
be ſet off againſt a debt due for rent; and think that the 
judgment was rightly reverſed for the reaſons I have al- 
ready mentioned. In that caſe Lord Hardwicke ſaid it 
would not work a devaſtavit, and ſeemed a little to doubt 
how it would be in the caſe of executors. But his doubt 
was removed by the ſtatute 8 Gee. 2. c. 24. paſſing juſt at 
that time. By that ſtatute it is enacted that mutual debts 
may be ſet againſt each other either by being pleaded or 
given in evidence on the general iſſue, though ſuch debts 
are deemed in law to be of a different nature, unleſs in 
caſes where either of the ſaid debts ſhall accrue by rea- 
ſon of a penalty in the bond &c, in which caſe the debt 
intended to be ſet off ſhall be pleaded in bar, in which 
plea it ſhall be ſhewn how much (c) is truly and juſtly due 
on either ſide ; and in caſe the plaintiff recovers, judg- 
ment ſha!l be entered for no more than is truly and juſtly 
due to the plaintiff after one debt is ſo ſet off againit the 


other. This ſtatute has ſolved all the difficulties before 
mentioned. 


But as this is not a bond with condition for the payment 
of money, we are all of opinion that the caſe is not within 
this ſtatute, but muſt ſtand on the ſtat. 2 Ges. 2. For we 
are of opinion that the debts pleaded cannot be ſet off in 
the preſent caſe, this being a bail-bond, and the plaintiff 
not ſuing in his own right but in the nature of a truſtee 
tor Squier. If this were otherwiſe, all bail- bonds might 
be defeared. But it might be as well ſaid that when a 
man ſues as executor the defendant may ſet off a debt due 


(«) Vid. Sir FF. Kel. 139; 2 Barnard. 338 ; and 6 Vin. Abr. c62. pl. 33. 
8 Barnes 190; 8 Vin, Abr. 562. pl 34, and 35 3 and Bull. N. B. 178. 
c) The defendant in plcading a ſet-oif, to debt va bond, mult ſet out the 
fum jultly due on the bond; and that averment is traverſable. Symmons v. 
Aer, 3 Durnf & E. 65; even though laid under a videiicet, Grimweed v. 
Barrit, 6 D. SE 462. 


from 


204 
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from the plaintiff to the defendant in his own right, (a) 
as that the defendant can ſet off in the preſent caſe ; and 
vet that is contrary not only to common ſenſe but alſo to 
the plain words of the ſtatute. If indeed this had been 
a bond to the ſheriff aſſizned over to the party according 
to the ſtatute, we ſhoul.i have thought otherwiſe, and 
that the penalty muſt be confidered as the debt, this not 
being a caſe within the ſtatute 8 Geo. 2. But the bond 
here be ing ſued by the officer himſelf, we are all of opi- 
nion that the debt due from the officer cannot be ſet off, 
and that judgment muſt be for the plaintiff.“ 


(a) Nor, when anexecutor ſues for a cauſe of action ariſing after the teſtator's 
death, can the detendant 'ct off a debt due to him from the teſtator. — 
v Thompſen, T. 11 & 12 Gee. 2. (C. B. ſup. 103; and Tegetmeyer and ars- 
ther, exccutors, v Lamicy, T. 25 G. z. B. K. The latter was an action of 
covenant for rent, part of which became due in the teſtator's lifetime, and 
part fince his death. The defendant. at the trial, before Lord Manyfeld at the 
uttings alter Euſter term 25 G 3, ſet ctf 2 debt due from the teitator to him, 
and the plaintius were non-tuited, | 

Et ne m:.ved fora new trial, on the ground that this could not be ſet off; 
and cited Rydowt affignee v Browh, Comp. 133 Shipman v. Thompſen (1) 
Bull. N. P. 180, and Ailvington executor v. Ste venſen, which he read from 2 
note of Mr. Juftice Fates. Aſſumpſit as executor for goods of his teſtator. 
There were two pleas; 1ſt, non aſſumpſit; 2dly, a ſet-off for a debt due from 
the teltator to the detendant. To this the plaintiff demurred. And Wallace, 
ia ſupport ot the demurzer, infilted that the plea was bad, and that the defendant 
could not (ct off a debt owing to him by the teſtator in ſatisfact ion of the preſent 
demand, as that would be altering the courſe of dittribution, and he might b 
that mean be paid before creditors of a ſuperior nature. Mr. Solicrt.r- General, 
who was to have argued on the other fide, mentioned the itat. 2 G. 2. c. 22. 
J. 13. Per Curtam, The plea is clearly bud. This is not an action for 
that were in hi: cands at the teftator's death, in which caſe he might ſet-off; but 
tor goods he has taken poſſeſſion of fince his de th, in which caſe to allow the 
et- ff would be altering the courie of di*rivution, Jud ment for the plaintiff.” 

Cooper ſhewed cauſe agzintt the rule: her the executors unite both their de- 
man's; and this cale differs from thoſe cited. The balance only ought to be 
paid. And as to the inconvenience of altering the courte of adminiſtration, the 
executors have put themſclves in this ſituation. 

Erfirre, who w:s going to argue in {*;ppert of the rule, was (topped by 

Lord Marel Ch I, who faid he was ſatieficd on the point, on the autho- 
rity of the caſe of Ailvingten v. Stevenſon. 


Rule abſolute. 


— 


(1) Sap. 103. S. C. 
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WiLLiam WARD againſs WiLLIaM CRESWELL. 1. 8 5 
Ci. 2 


O replevin for takirg ſix boat oars at Creſwell Ha- —＋ | 


ven otherwiſe Creſwell Beat Landing in the pariſh The right of 
of Warden; —_ 


. „ common to 
There was an avowry that the locus in quo was the foil all the King's 


and freehold of the defendant, and that the goods were fubjcQts; 


doing damage there &c. — — 


{c;iption for 
The plaintiff pleaded in bar, firſt, that E. Cook was ane. 
ſciſcd in fee of one moiety of the place in which &c, and ke 4, 
that he gave the plaintiff ſicenſe to lay and place the goods ments isvad. 
there, traverſing that the locus in quo was the ſoil and w_ _ 
frechold of the defendant ; on which iſſue was taken and ** *: 


found for the defendant. 


Secondly, That the locus in quo for time immemorial 
hath been a certain piece of waſte ground in the townſhip 
of Creſwell and pariſh of J/codborn containing three acres 
lying contiguous to the ſea, and that E. Cat was ſeiſed 
in fee of certain ancient tenements conſiſting of divers 
meſſuages and ſeveral to wit 200 acres of land with the 
appurtenances,” and that he and all thoſe whoſe eſtate 
he has in the ſaid tenements with the appurtenances have 
from time immemorial had and been accuſtomed to have 
for themſelves and their farmers and ſervants common 
of fiſhery with two boats in the ſea there every year at 
all ſeaſonable times of fiſhing in the vear as belonging 
and appertaining to the ſaid tenements with the appur- 
tenances, and to have for themſelves their farmers and ſer- 
vants the liberty of landing and putting on ſhore their ſaid 
ſiſaing - boats on the place in which & e for the neceſſary 
uſe of the ſaid common of fiſhery ; that the plaintiff as 
the ſervant of E. Cook and by his command at the time of 
taking &c. being a ſeaſonable time of fiſhing, with a boat 
fiſned in the fea there, uſing the ſaid common of fiſhery 
there, and on that occaſion at the ſame time of taking 
& e landed and put on ſhore the ſaid fiſhing boat in and 
upon the place in which &c, the ſaid fix boat oars then 
being in the ſaid boat and part of the tackle and furniture 


there &, whereupon the defendunt of his own wrong 
took the ſaid boat oars &c. 


There 


Cr „111. 
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There was a third plea in bar, ſimilar to the ſecond, 


WY except that inſt-ad of claiming the right of fiſhery with 


two boats the riglit was claimed generally“ with their 
boats.“ 
To the two laſt plcas there were general demurrers. 


After two arguments at the bar, the firſt by D 
Se: jt. for the defendant and Beetle Serjt. for the plaintiff 
on the 21ſt of November 1738, and the other by Burnett 
Serjt. for the form-r and Prime King's Serjt. for the 
fatter on the 16th of June 1740, the judgment of the 
Court was delivered, as follows, by 


illi, Lord Chief Juſtice. ** It was ſaid by the 
counſel for the defendant, and not contradicted by the 
counſel for the plaintiff, that there has been a ver dict for 
the defendant on the firſt plea; ſo it comes before the 
Court only upon the demurrer to the ſecond and third 
pleas. 


To the ſecond plea it was objeQed. 

Firſt, That the preſcription was too general and un- 
certain, being laid to be appurtenant to certain an- 
cient tenements conſiſting of divers meſſuages and ſeveral, 
to wit, two hundred acres of land.” 

Secondly, That the preſcription was void, becauſe 
the plaintiff inſiſts on his right as a particular right of 
common appurtenant to certain tenements, whereas it is 
a general right for every ſubject of England to fiſh in 
the ſea of common right 

Thirdly, I hat the plaintiff had not brought his caſe 
within the preſcription ; he not having averred that the 
boat in queſtion was neceſſary for the enjoyment of his 
common of fiſhery, or that it was neceſſary for that pur- 
poſe to land it on the place in queſtion. 


To the third plea the ſame objections were taken and 
two mores, 

Firft, That the preſcription was not laid for any cer- 
tain number of boats, and therefore void. 

Seconcly, 1 hat the preſcription is to fiſh with their 
bats, and that the plaintiff has not ſaid whoſe the boat 
in que lion us. 


Ws 


at mo tw oo» tus tw DeOv4 £m _ cavS «© _ Aqtqt24 A  _ am «a 2 _ XA ww mwa« ww a 
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We think that there is ſomething in moſt of theſe ob- 1741. 
jections: but as we are all clearly of opinion that the fe- www 


cond objeQtion, which goes to both pleas, is unanſwerable, 
I ſhall ſay the leſs upon the reſt. 


The firſt objection likewiſe goes to both pleas. It 
conſiſts of two parts; it is objected 1ſt, That tene- 
ments“ is too general a word; and 2dly, That the pre- 
ſcription is only claimed in reſpe@ of certain ancient te- 
nements &c, without ſaying how many, or whether it be 
claimed for all or for each of them, and it cannot be 
claimed jointly for ſeveral. It is ſaid that the word 
„% tenements”” is too uncertain, unleſs aſcertained by 
other words, as the meſſuage or tenement called The 
Black Swan &c : but we do not rely upon that. The 
other part of this objection ſeems to be fatal. In Baſket 
v. Lord Mordant, Dyer 164. a., and Bendl. 74., it was 
ruled that if a man, having common in a waſte for one 
hundred ſheep as appurtenant to a houſe and certain acres 
of land, purchaſe another meſſuage with certain lands 
which alſo has common iu the ſame waſte for other one 
hundred ſheep as appurtenant, he cannot make title in 
pleading by preſcription in the entire for common appur- 
tenant to both houſes and lands together for two hundred 
ſheep, but muſt make two ſeveral titles and preſcriptions 
for the two hundred ſheep, The ſame doQtrine is laid 
down in Palmer 362. 


The third objection which alſo applies to both the 
pleas, ſcems to be fatal. We think it is ſufficiently ſet forth 
that the boat was neceſſary for fiſhing, but it is not ſuffi- 
ciently ſhewn that it was neceſſary to land it on the de- 
fendant's land (a). 


The firſt objection to the third plea appears to have 
but little weight; for if a man have a right to fiſh, he 
may fiſh with as many boats as he plcaſes. 


But the ſecond objection to the third plea ſeems to be 
of weight, that the plaintiff ſhould have ſhewn that it was 
a boat of E. Ck or his farmer or ſervant ; the preſcrip- 
tion conhning it to their boats in this plea. 


(a] See Peppin v. Shabeſpear, 6 Der & Eaft 648. * 
41 


Cass. 
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1741, But we are all clearly of opinion on the ſecond objec. 
uon, which equally applies to both pleas, that the pre- 
Warr ſcription is void, becauſe the right claimed as annexed to 
ce certain tenements is a general right for all the ſubjects of 
—_— kingdom (a). In Pell v. Towers, Noy 20, it was 
agrecd * that a man ſhall not preſcribe in that which the 
law of common right gives.” So in Bro. Abr. title 
« preſcription” pl. 71. Now ©* every man may fiſh in 
the ſea of common right,” 8 Edw. 4. 19. a. In War- 
ren v. Matthews, 6 Mid. 63, and Salk. 357, it was holden 
that ** every ſubject of common right may fiſh with 
lawful nets in a navigable river as well as in the ſea.” So 
is 1 Mod. 105. And this is not merely the law of this 
country, but is alſo the law of nations. Groft. de Jure 
Belli et Pacis, b. 2. c. 3. . 9. And Bracton, I. 1. c. 
12. /. 6. ſays Publica vero ſunt omnia flumina et portus : 
Ideoque jus piſcandi omnibus commune eſt in portu et in 
fluminibus. This preſcription therefore for a right com- 
mon to all the ſubjects of the realm cannot be ſupported. 
A man might as well preſcribe that he and all thoſe 
whoſe eſtate he has have a right to travel on the King's 
highway as appurtenant to his eſtate. 


For theſe reaſons, as the defendant has had a verdia 
for him an the firſt plea, and as we are of opinion that 
the plaintiffs ſecond and third pleas in bar are both bad, 
judgment mult be for the defendant.” 


(a) Sce Carter v. Murcet, 4 Burr. 2163 and the Mayor &c of Hex v. 


Tarner, 4 D. SE. 437, and 2 H. Bl. Rep. 182. 


Trin. 14 & BRADFORD againſ{ BRYAN. 
15 Ceo. 2. | 
Weidnelday 
June 17th. 


The partic EBT on a bond for $ol. datcd 3oth Fuly 1739. 
aving ſub- 


mitted all The defendant craved oyer of the bond and condition, 
matters ia 


aifference to by Which it appeared that the bond was given for the 
echitration, performance of an award to be made by E. Eaft- 
the arbitrator 

determined 
matters 


(except one} 2nd gave ſiherty to one of the parties to proſccute that matter if he choſe ; the 


ward was holden bud in toto. 
7 Mod. 349. oct. ed. S. C. 


demands 


Fwamuig ig a 4 aaa Sa MA Auld 1 . ˙ A r ee a eig ee rern 


way of and concerning all actions ſuits &c. and 
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demands whatſoever between the ſaid parties ſo as the 


2E 9 


1741, 


ſaid award ſhould be made on or before the 8th of Auguſt CC... .coAAoA 
1739; and then he pleaded that the arbitrator did not gxavrory 


make any award on or before the 8th of Auguſt. 


The plaintiff replie(] that the arbitrator made his award 
on the Sth of Auguſt 1739, in which the arbitrator 
awarded that all ſuits commenced or depending by or be- 
tween the ſaid parties at any time before the 3oth of July 
ſhould ceaſe ; that the detendant ſhould on or before the: 
23d of October then next pay to the plaintiff 14. 16s. 6d. 


in full of all demands, and that the plaintiff ſhould on or 


before the ſaid 23d of Odtober pay to the defendant 168. 
6d. for all tithes and Eafter duties whatſoever (“ except 
the tithes of calves, it the ſame were tithable, and which 
the arbitrator excepted out of his award, it being agreed 
by the defendant by writing under his hand and proved 
before the arbitrator that the ſame ſhould remain until an 
agreement were made with the reſt of the pariſhioners 


whether the ſame ought to be paid or not“) due to him as 


rector of the pariſh of CIiſt St. Mary to the 3oth of Fuly ; 
and that the plaintiff and defendant on receipt of the ſaid 
ſeveral ſums of 14/. 16s. 6d. and 16s. 6d. ſhould execute 
general releaſes, the one to the other, of all demands 
whatſoever (“ except the ſaid tithes of calves, for which 
the defendant was at liberty to proſecute if he thoughr 
fit.“) The replication then aſſigned a breach, in the non- 
payment of the 14/. 16s. 6d. by the defendant to the plain- 
tiff on or before the 23d of October. 


The defendant, after proteſting that it was not agreed 
by him &c. that the tithes of calves, or the diſpute or 
queſtion between him and the plaintiff relating thereto, 
ſhould be excepted out of the award, demurred gene- 
rally to the replication. And the plaiatiff joined in de- 
murrer. 


After argument by Burnett Serjt. in ſupport of the de- 
murrer and Agar Serji. contra on the 20th of June 1740, 
the opinion of the Court (except that of Mr. J. Ferteſcue 


A. who was abſent, and who doubted,) was now given to 
the following effe& by 


Millu, Lord Chicf Juſtice. There is but one queſ- 
tion in this caſe whether tlic award be good or not. And 
only 


wgatnft 
Bay as. 
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1741: only one objeftion has been taken to it, that though 
—— every thing was ſubmitted to arbitration, yet that the 
* award does not determine all matters in diſpute between 


the parties, becauſe the tithes of calves are excepted, 
and the defendant is at liberty to go to law for them if he 
thinks fit. 


The rule is that where all matters are ſubmitted and 
the ſubmiſſion is conditional, all matters muſt be deter- 
mined, otherwiſe the award is void, and it cannot be 

d in part and bad in part; as where all matters are 
ſubmitted, and the words fo as or ſo that the award be 
made of the premiſes on (a) or before ſuch a day. It was 
ſo holden in Cro. Eliz. 838, 9. Riſden v. Inglet ; Cre. 
Fac. 200. Middleton v. Weeks. It is only ſaid there that 
the arbitrators need make an award only of ſuch matters 
in diſpute of which they had notice (6) : but that diſ- 
tinction will not help the preſent caſe. Ormelade v. Coke, 
Cro. Fac. 355 ; Cockſon v. Ogle, 1 Lutw. 550, 554.3 
and in many other books: and it is now ſettled law.—ln 
Cro. Eliz. it is faid that the words, ſo as the ſame award 
be made, without de præmiſſis; and in 1 Latw. ſo as the 
ſaid award be made; the very ſame words as here. And 
I am willing to carry it as far as it has been carried 
already, becauſe were it not for the caſes I ſhould be of 
opinion that when all matters are ſubmitted, though 
without ſuch condition, all matters muſt be determined ; 
becauſe it was plainly not the intent of the parties 
that ſome matters only ſhould be determined, and 
that they ſhould be left at liberty to go to law for 


(a) The ſubmiſſion to an award was on condition that the award was made or 
er before the firit dey of Michae/mas term ; the time was 2'terwards enlarged 
till the firſt day of Hilary term; the award was made on the firtt day of Hilary 
term, and held good, the word ** till” being tor that purpoſe inclufive. Knex 
v. Simmonds, 3 Bre. CA. Caf. 358.—But no action can be maintzined on an 
«rbitration-boud, it the award be made after the time limited in the bond though 
within the time @/terwards enlarged by the conſent of both parties. Brown v. 
Goodman, Z. 29 Gee. 3. H. X. referred to in 3 Dur. SEA 592. . 6. 

(6) And theretore an award, made upon a re erence of © ail matters in dif- 
forence between the parties, Goes nut preclude one of the partics from ſuing 
vpen à cauſe of action ſubſiſting at the time of the refe. ence, if ſuch matter 
were net laid before the arbitrator. Ravee v. Farmer, 4 D. & ZE. 146; and 
Golightly v. Jellicee, there referred to—lf an arbitretor, under 2 gener: | rtr 
ence of ** all 2Ctions, controverſies, and fuits,” recite in hi> award only one 
tnit between the parties, and determine that one, the award is good, becauſe it 
will got be inten ed that there was any other. Huwains v. Colclough, 1 Burr. 
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the reſt. Here the tithes of calves are excepted in the 1747. 
award, and therefore the award is void. 


— —— 
Judgment for the defendant. Braprory 


ag-1n/t 
Bryan 


MzrxiTown againſt STEvens. ee 
Nov. zoth 

« PKINNER Serjt. and Draper Scrjt. ſhewed cauſe 388822 
againſt a rule niſi for ſetting aſide a fieri facius taken r i* ur 4 


out upon a final judgment, after interlocutory judzment — 
and a writ of inquiry executed. or notice «f 
N. 

The caſe was thus; A writ of error upon this judg- — 
ment was ſealed before twelve o'clock in the morning, vied under 
afterwards a fieri facias was ſucd out and executed by the 6. ater 
ſheriff about five o'clock in the afternoon. The writ of but beta. 
error was brought to the clerk of the errors and allowed the al- 


about eight o'clock in the evening, and about the ſame e af 


f : . X . writ of error, 
time notice thereof was given to the plaintiff or his attor- he muſt prov 
ne y. cerd to ſcii 

the gouds. 


They cited a caſe in 1 Salk. 321., in which it is faidg © 
that a writ of error 1s a ſuperſedeas onlv from the time 
of the allowance ; and the caſe of Miller v. Miller (a) 
in Michaelmas 1727, in which (they ſaid) it was deter- 
mined that a writ of error being allowed before the exe- 
cution executed the execution was irregular, but that not- 
withſtanding even in that caſe the ſheriff might proceed 
to ſell the goods if taken. They relied alſo upon the 
order of this Court made Michaelmas 28 Car. 2., by which 
it is expreſsly ordered that no writ of error ſhall be a ſu- 
perſedeas until it is brought to the clerk of the error 
and allowed by him. And they inſiſted that the reaſon of 
the thing likewiſe was with them ; for if a writ of error 
were a ſuperſedeas from the time of the ſealing and be- 
fore allowance or notice a defendant might keep one in his 
pocket until the execution was completed, the goods ſold, 
and the money paid to the plaintiff, and then ſet it all 
is irregular, which would be very inconvenient and 
unjuſt. 


Vynne Serjt., for making the rule abſolute, inſiſted that 
the writ of crrug was a ſuperſedeas from the ſealing, and 


( Sir G, Co. Pra 39. 
for 
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1 248. for that purpoſe cited two caſes in Cro. Fac. 342, and 5 353 
WY Godb. 439 3 1 Ventr. 303 3 Lev. 312; 3 Keb. 309; and 


Mx nirow% 
aramt 
ITT ITS 


the caſe of Gurnell v. Faul (a) Tr. 2 Geo. 2., where he 
ſaid it was determined that a writ of error is a ſuperſedeas 
from the time of the ſealing, though there can be no 
contempt in the ſheriff until notice. And he ſaid that the 
ſame was agreed to be law in the caſe of Smith v. Hor- 
ner (b) HA Ges. 2. B. R. He likewiſe cited the caſe 
of Spinks v. Bird (c) in this court, P. 10 G. 2. But he 
admitted that, it the ſheriff had taken the goods before 
the ſealing of the writ, he might have proceeded to the 
ſule of them afterwards. 


Mr. J. Forteſcue A. ſaid that it was always holden to be 
a ſuperſedeas from che ſealing, and that it had been ſo 
frequently adjudged in B. R. and in this court, 


Mr. J. Parker ſaid that he believed that it had been 
ſo holden, but that he always thought that it was wrong: 
and that the true rule was that it ſhould ſlay proceedings 
from the time of the allowance, but that neither the ſhe- 
riff or the party ſhould be in contempt until actual notice. 


Mr. J. Burnett was of the ſame opinion, and faid that 
it could nct ſtay proceedings in this court (being a writ 
ſuing out of another court) until it was delivered into 
this court or to the proper officer of it. 


I was of the ſame opinion as my Brothers Parker and 
Burnett, but took time to conſider of it, and to look into 
the caſes.” 


(Vn the 28th of November this caſe was determined.) 


this day, delivered the opinion of the Court (ab- 
ſent Mr. J. Forteſcue A.) who differed from us, and 
adhered ſhenuouſly to the opinion that he had given 
be fore, and gave me ſeveral caſes to ſupport his opi- 
nion that a writ of error was a ſuperſedeas from the time 
of the ſcaling; but none of his caſes (except one which 
I ſhall take notice of by and by and of which I can find 


(a) Vid. 1 Barrar,. 176. (5) 1b. 351. (c) P:ft, note. 


Das 
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no report) when they came to be looked into at all war- 1541. 
ranted this notion. I therefore gave our opinions in the 
following manner— — 
t 
Upon the caſe as before ſtated two queſtions ariſe m 


Firſt, From what time a writ of error is a ſuperſedeas ; 


whether from the time of ſealing or only from the time 
of it's allowance ; 


Secondly, How far an execution taken out regularly 
before a writ of error allowed ſhall be ſtayed by a writ of 
error allowed afterwards. 


If a writ of error be a ſuperſedeas from the time of the 
ſcaling, then the ſecond queſtion will not ariſe in the pre- 
ſent caſe, becauſe it is admitted that the writ of error was 
ſcaled before the execution was taken out, not 
allowed till afterwards. But if we ſhould be of opinion 

| (as we are) that a writ of error is not a ſi until 
it is brought to the clerk of the errors and allowed, then 
the ſecond queſtion will ariſe. 


As to the firſt queſtion ; I have looked into all the caſes 
| that were cited to ſupport the notion that a writ of error is 
| a ſuperſedeas from the time of the ſcaling, and am very 

glad to find that they do not at all ſu it 3 becauſe L 
think that it is a moſt abſurd notion, and might be attended 
| with great inconveniences. Nor do I ſee how the hands 
| of this Court can be tied up by a writ or commiſſion iſſuing 
out of another court until it is aſtually notified to the Court 
by delivering it to the Chief Juſtice or his clerk of the 

errors according to the praftice of the Court, 


All the caſes cited before the 21 Car. 2. are either no 
authorities at all to ſupport this notion, or expreſs autho- 
rities againſt it. And the only two that I can find for it 
: are both in the ſame year, wiz. 21 Car. 2., when Keeling 
Chief Juſtice ſat in that court, and are exprefsly contra- 
died by two caſes in the ſame court 25 and 26 Car. 2 
And theſe caſes ſeem to have been the occaſion of the 

two orders in this court (and which I ſhall mention at 
ops by and by} mags 28 Car. 2. to prevent this miſtake 


recently in from ing an . 
crept — x farther Tha 
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The two kr caſes which were cited in the caſe of 


2. — Spinks v. Bird in this court (and which caſe I ſhall take 
Mastro notice of when I come to it in order of time) were a 


againſt 
ST5vax 


caſe M 20 Hen. 6. 4., and another H. 2 Hen. 7. 12. pl. 
13; in neither of which is there one word to the point 
for which they were cited : but it was only determined in 
both of them that when a man is taken up bv a capias be- 
fore a writ of error, it ſhall not be a ſuperiedeas, for it 
comes too late after the judgment is completely executed. 


The firſt caſe cited upon the preſent motion was the 
caſe of Sir Chriſtapher Heyden v. Sir Roger Godſalve, Cro. 
Jac. 342. P. 12 Jac. B. R., where it was holden by all 
the Judges (except Cote) that a writ of error was a ſuper- 
ſedeas in itſelf, but it was not ſaid from what time it was 
ſo, nor was that at all the point in queſtion. But the 
queſtion there only was whether a writ of error in parlia- 
ment ſuperſeded an execution on a judgment given in 
B. R. on a writ of error out of B. C. after the party had 
had a former ſuperſedeas on his writ of error out of B. R. 
Two reaſons were alleged againſt it ; one, becauſe a man 
ſhall not have two ſuperſedeas's, which are two dilato- 
ries; ant this notion was founded on what is ſaid in ſome 
of the Year-Books : the other was, becauſe the record 
was not removed out of B. R., but only the tranſcript of 
it ſent to the Houſe of Lords : but both theſe were over- 
ruled, and then follows the ſaying which I have before 
mentioned. 


[t was the ſame point in effect that was in queſtion in the 
Biſhop of Offory's caſe, Cre. Jac. 534, 35. P. 17 Fac. 1. 
B. R; where it was likewiſe holden that a writ of error 
was in judgment of law a ſuperſedeas, but not a word was 
ſaid from what time it was ſo ; nor could that come in 
queſtion there, becauſe it is ſtated in the caſe that the writ 
there was delivered to the Chief Juſtice in Ireland before 
the execution was ſued out : but the only queſtion there 
was pretty much the fame as in the former caſe, whether 
a writ of error out of B. R. in England ſuperſeded an 
execution in Ireland, becauſe the record is not removed 
hither, but only a tranſcript ſent over. 


The caſe of the Earl of Pembroke v. Boſtack in Gadb. 
439- T. 5 Car. 1. B. R. was thus; judgment in quare im - 


pedit, 
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pedit, and the ſame term a writ of error is delivered to 1741. 
the ſame court before a writ to the Biſhop ; held by the We 
whole Court that the writ of error ought to be allowed Martran 
without any other ſuperſedeas, becauſe it is a ſuperſedeas — 4 


in itſelf. So this likewiſe is no authority for the purpoſe 
for which it was cited, becauſe it is ſaid that the writ was 
delivered to the Court before any writ to the Biſhop. 


In the caſe of Mercer v. Rule, Sty. 159. it was only 
holden that after a writ of error recewed and allowed 
the hands of the Court are forecloſed, fo that an execu- 
tion taken out afterwards is irregular. And in2 Rol. Abr. 
492. (a) it is ſaid that a writ of error when allowed is a 
ſuperſedeas in law, but the party is not guilty of a con- 
tempt until actual notice (6). The moſt therefore that 
is ſaid in any of theſe caſes is that a writ of error is 4 


ſuperſedeas from the allowance. 


The firſt caſe that I can find, where it is ſaid that a 
writ of error is a ſuperſedeas from the ſealing of it is the 
caſe of Sir Robert Cotton v. Daintry, B R. P. 21 Car. 
2. 1 Ventr. 30. The writ there is ſaid to have been 
ſcaled an hour before execution ſued out, and held that a 
writ of error immediately on the ſcaling forecloſes the 
court; ſo ordered the money to be brought into court, 
but ſaid that the ſheriff is not in contempt until notice, — 
But this caſe ſeems to contradi& itſelf ; for if a writ of 
error be a ſuperſedeas from the ſealing, the exccution 
erronicè emanavit, and ſo the money ought to have been 
returned to the defendant, and not brought into court. 


There is another caſe reported in the ſame vear in the 
ſame court, which is the caſe of Hughes v. Underwood, 
A. 21 Car. 2., reported in 1 Med. 28., where it is ſaid 
by Keeling Chief Juſtice t hat the very ſealing of a writ of 
error is a ſuperſedeas to the execution, and that it was a 
ſuperſedeas in that caſe, though the writ of error was 
defeQive and erroneous, and though the record is not 
removed thereby. 


Theſe are the only two caſes that I can find where this 
doctrine is laid down, and both of them when Keeling 


(a) D. pl. 3. 
(#) Capron v. Archer, 1 Burr. 340, and J v. Nixon, 1 D. CZ. 
279. S. P. Sce alſo Lane v. Saccnus, 2 D. Z. 44. : 
T 2 Chief 
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Chief Juſtice preſided in the court of B. R., and not 


LY) long before the law was holden to be otherwiſe in that 
Mzziron very court. For in the caſe of Baker v. Bulftrede, 1 


againſt 
STzvans. 


Ventr. 255. H. 25 & 26 Car. 2. B. R. it was held that if 
the plaintiff in error do not ſhew the writ to the other 
party, or get it allowed by the clerk by indorkng recipi- 
tur on it within four days, (which time is allowed by the 
Court as a convenient time for putting in bail) a writ of 
error is no ſuperſedeas, And the caſe of Agers v. Lan- 
ball, in 3 Keb. 308, 9. P. 26 Car. 2. is a caſe to the 
ſame purpoſe ; for it is there ſaid that a writ of error 
before allowance or ſhe wing it to the Court is no ſuper- 
ſedeas. And there is another caſc in 3 Keb. 191. exaftly 
to the ſame effect. 


In 1 Med. 112. P. 26 Cer. 2. B. R., it is faid by Hale 
that formerly if execution were gone before a writ of 
error delivered or ſhewn to the party, it was not a ſuper- 
fedeas. And Wild ſaid that a man muſt not keep the 
writ in his pocket, and think that this will ſerve. At 
another day Hale ſaid it ſhall not be a ſuperſedeas unlefs 
me wn to the party, and he muſt not foreflow the time of 
having it allowed; for if it be not allowed within four 
days, it is no ſuperſedeas ; and he ſaid that a writ of 
error taken out, if it be not ſhewn to the clerk of the 
other ſide nor allowed by the Court, is no ſuperſedeas to 
the execution. 


And in order to this noon, has 2 
was a ſuperſedeas from the time of its ſcaling, o- 
cceding any farther, and to eftabliſh the law in * 
ſpect, there were two rules made in the court of B. C. 
very ſoon afterwards, and which remain unaltered to this 
day. The firſt was made in T. 28 Car. 2., and is ſigned 
by Lord Chicf Juſtice North only, in which there are 
theſe words That all attornies do forthwith bring their 
writs of error, by them ſued out, to the clerk of the 
errors to be allowed according to the ancient practice of 
the Court, or in default thereof the plaintiff 's attorney 
in the action is and may be at liberty to proceed to exe- 
cution.” The other was made by the whole Court, 
A. 28 Car. 2, and is thus, ** ordinatum eſt quod omnia 
bre via de errore indilate deliberentur clerico errorum pro 
tempore exiſtente; quodque nemo tene bitur abſtinere & 
— — 


executionis pretextu alicujus brevis de 
errore 


| 
/ 
' 
| 
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errore priuſquam prædictum breve deliberatur clerico 1741. 
errorum & c. — 


Since the making of theſe rules I cannot find one caſe Lena 


in the books where the former error has been revived, 
though the nation has (I believe) pre vaile d again of late 
in both courts without the leaſt foundation either from 
reaſon or authority. I could cite a multitude of caſes to 
eftabliſh the rule that I contend for, but I ſhall only men- 
tion ſome few. 


r OOTY. WP 


In the caſe of Smyth v. Cave, 3 Lev. 312. H. 2 
M. B. C. it was holden that by taking out a writ of error, 
sllewing it, and giving bail, the hands of the Court were 
tied up; for in that caſe the writ had been allowed and 
bail put in before the execution in ejed ment; and for 
that reaſon the execution was ſet aſide and reſtitution 
awarded, but no coſts were given, becauſe it was ſaid 
that the plaintiff was not in contempt until actual notice. 


In the caſe of Perkins v. Woollaflon, galt. 321. P. 3 
An. B. E. it was ſaid that a writ of error is a 
from the time of the allowance, and that is notice of itſelf: 
but if the defendant has notice before the allowance, it is 
a ſuperſedeas from the time of the notice. The ſame 
caſe is reported in 6 Med. 130. : and it is there ſaid by 
the Court that the opinion in ſome boaks was that a writ 
of error was a ſuperſedeas to avoid the execution from 
the ſcaling thereof though not to puniſh the officer till a 
ſuperſedeas comes, and that Ralle was of this opinion, but 
that the law is now taken that it is not a ſuperſedeas till 
notice to the plaintiff's attorney, and that the allowance 
thereof is ſufficient notice; and they held that, if exe- 
eution be exccuted before notice of a writ of error, the 
return or perfection thereof may be afterwards, 


The caſe of Moorfoot v. Chivers, T. 11 Geo. 1. B. E. 
is to the ſame purpoſe, and is reported in a book called 
Modern Caſes in Law and Equity (a), printed by Oſborn, 
fo. 373. There on a motion to ſet afide an execution as 
being executed after a writ of error, the caſe was thus; 


| (a) 8 A. 373; and 1 Ser. 632. & C. 


oY w Ry m&© ow &©f * on 
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1741. the writ of error was allowed about two in the afternoon, 
and about the ſame time the execution was ſerved; it 
Mzz110% Vas inſiſted on the one fide that the hands of the Court 


were tied up from the allowance, on the other that it 
mult be from the notice of the allowance; and they held 
that if the plaintiff in error could ſhew that the writ was 
ſucd out and allowed before the execution taken out, it 
muſt be ſet aſide, though the defendant in error had no 
notice of it. 


I ſhall mention no more caſes, though I could cite many 
to the ſame purpoſe, becauſe (as I ſaid) I can meet with 
no caſes to the contrary in the books fince the 26 Car. 2. 


My Brother Forteſcue A. indeed mentioned one anonv- 
mous caſe to me which (he ſays) was determined in B. 
R. M. 1 & 2 Anne; in which (as he reported it to me) 
it was ſaid by Holt that a writ of error is a ſuperſedeas, 
though not allowed ; the party indeed ſhall not be incon- 
tempt without notice, but the mere taking out of a writ 
of error is a ſuperſedeas, fo that if execution be taken 
out after a writ of error is taken out it ſhall be ſet aſide; 
and this has always been the diſtinQtion. But as I cannot 
find this caſe in any of the books, and as it is contrary to 
the reaſon of the thing and ſo many caſes, ſome of them 
cotem porary with this, I do not give any credit to this 
report, nor can I believe that fo great a man as Holt 
would fay that this has always been the diſtinction, when 
he muſt know that the diſtinction had always been other- 
wiſe, except in the two caſes before mentioned. 


The caſe of Spinks v. Bird, which came on before this 
Court, F. 10 Geo. 2. (a) was not directly to this point, 
but 


(4) The following ſhort note (1) of that caſe, which appear to have been 
taken in court, is copied from anc ther of Lerd Chief Juitice Millers MSS. 
May 14th, 1737. * Spinks v. Bird.“ Queſtion he ther a ſupertedcas ot 2 
writ of error will ſuperſcde an exigent taken out en a capias ad ſatisfaciecndum. 

Parker Seijt. tor the defendant. Error before the exigent, but allowed aficr- 
wards, Error teſte'd 5th February; exigent 7th ; allowance 8th. That writyct 
error ſuperſede proceſs 2 Hen. 7. fo. 12. * 13. A perſon being taken in 
execution before, the error did not ſuperſede it. But, it before execution, held 


(1) Sce alſo Barnes Ato. 434. 
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| but was on an exigent taken out after a writ of error 1741. 
ſealed, and we ftaved proceedings upon it for that reaſon: ? 
and I own that, being then juſt come into the court, and Mzzrron 
it being poſitively averred by my Brothers Denton and K. .. 4 
Farteſcue that it was an eſtabliſhed rule that a writ of error 

was a ſuperſedeas from the time of the ſealing, I then 

came into their opinion without further inquiring into it. 

But upon looking into the caſes there cited, and finding 

that none of them, except theſe two before mentioned, 
warranted this opinion, and being fatisfied that it is with- 

out the I|cait foundation, 1 do not confider myſelf bound 

by an opinion which I then rather came into than gave. 


* 


92 K K „ 


<0 


There is but one thing more that is neceſſary to take 
notice of upon this head, which is that it was ſaid that 
this writ is to be conſidered as a commiſſion, and that 
therefore it is a ſuperſedeas from the time of the ſealing, 
as determining the juriſdiction of this Court from the 
time of the ſcaling, and giving it to the Court of B, R. 
But this notion, when conſidered, will be found to have 
as little in it as the other. For in reſpe& to commiſſions, 
it is expreſs!y ſaid by Lord Chief Juſtice Hale, in his 
Pleas of the Crawn, that a new commiſſion of oyer and 
termincr docs not ſuperſede the former commiſſion until 
notice, either by ſhewing the new commiſſion, by pro- 
clamation in the country, or by holding a ſeſſion under 
the new commitſion. And in his Hiffory of the Pleas 7 
the Crawn, vol. 2. fo. 25, there are theſe words 
new comm'fhon determines the old one by notice thereof 


* 


xz. ac a. #u c.: 


per Curiam, that it ſuperſedes it. Lack. 5 1 Verner. 255. Writ of exror 
a 1 from taking it out: but the party not in contempt till notice. z 
Codb. 439 Raft. Ant. zog. 6. pl. 7. an expreſs authority. The form of all 
ſuperiedeas's is that, it the (ſheriff has not executed the judgment before the re- 
ceipt of the ſuperſedezs, the ſheriff ſhall cauſe all proceſs, exigent &c, to ſtay, 
Off, Brev. 378. Tleſ. Brev. 293. Clijt's Enzr. 693, 694. The reaſon is, 
that it is in ſulpen'e whether judgment right or not. 2 Cre. 342, 535» Writ 
1 of exigent in this cale for a latistact ion, and not for appearance. Said that an 
. outlawry is not conſidered 2+ an execution; anfwer, it docs not become the 
: King's 22 till after the outiawry : but then it is the King's procecding, ſa 
not within the ſtatute. 


. Chapple Serjt. admits that 2 writ of error ſtays execution, but infiſts this is 
FC not part ot the exccution though in order to it. Writs of error formerly pleaded 
L iu abatement or bar: hut now the courſe otherwiſe, that the party ſhall proceed 
| to judgment but not to ccc tion. 8 Co 143. Dr. Drury's caſe; 1 Rel. Abr. 
a 777. Admits the precedeuts are hit tacy thell not proceed to outlawry after 
exror, 
D Per Curiam. The rule for Cifcha:ging the ſuperſedeas, fo far as it relates 
the exigent, ditcharged,” 4 
an 
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thereof and ſhewing it to the new commiſſioners as to all 


Ly thoſe and thoſe only to whom it is ſhewn.”? 


Mzn1ron 


vr | 


Whether therefore a writ of error be conſidered as 2 
writ, or a commiſſion, we are all clearly of opinion, as to 
the ficſt point, ihat it is no ſupecſedeas till ſhewn to the 
Court, or allowed by the proper officer ; and that there- 
fore in the preſent caſe the fieri facius was well ſued out, 
and (ſo far as the ſheriff has gone) well executed. 


This being our opinion on this point, it becomes neceſ- 
ſary to conſider the ſecond queſtion, how far an executi- 
on taken out y before a writ of error allowed ſhall 
be ſtayed by a writ of error allowed afterwards. If it 
were a capias, that being a complete cx<cution, it has 
been holden that a writ of error comes too late after- 
wards, for that the judgment is completely executed, 
and therefore the party ſhall remain in priſon notwith- 
ſtanding the writ of error. And ſo it was held in M. 20 
H. 6. 4 and H. 2 Her. J. 12. ph. 13. as | have taken no- 
tice 1 But Ws how far this is reaſonable ſince the 
ſtatute 3 Jac. 1. c. 8. and 16 & 19 Car. 2. c. 8., in ſuch 
caſes where bail is actually put in to arſwer the debt or 
damages and coſts purſuant to the direction of thoſe ſta- 
tutes. 


aq my ow Joey 
before ſale the record was removed into the Exchequer- 
Chamber by writ of error, and a ſuperſedeas awarded; 
the ſheriff returned a ſeizure of the goods, and that they 
remained in his hands pro defeQu emptorum ; a reſtitu- 
tion was prayed, but denied ; and it was holden | 
Curiam that as the ſheriff had begun (@) the execution 
regularly he muſl complete it as far as he had gone; and 
a venditio nt cxponas wasawarded to perfect it. It is there 
ſaid that it was ſo held in the cafe of Sir Mile, Corbet v. 
Rookrveed, T. 39 Elia. B. R. though the record was re- 
moved by a writ of error. And in Dy. 98. 4. 99. 5. p. 
1. M. there is a caſe exaQly to the ſame purpoſe. 


a) See alio v. CA. Black 
a | Cooper v. Chum, 1 Black — IOE 


TE. 4, 412. 


'” WY "WW Y WW vv -WP l 
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In Meer 5342. H. 40 Elia. B. R. if the ſheriff take 1941. 
in CXccuiio-! on a fi. fa., and has them in his hands 


not ſold, then a ſuperſedeas comes to the ſheriff, 


he Mastro 


ſhall not deliver the goods but ſhall proceed to the ſale of 


them becauſe the beginning of the execution was before 
the ſuperſeccas delivered, and the execution being entire 
ſhall not be divided. 


In Yelz. 6. Tocock v. Honyman, Tr. 44 Eliz. B. R. a 
writ of error and ſuperſedcas to the ſheriff aiter a fieri fa- 
cias, he ſhall proeced to the ſale of the goods which he 
has before the ſuperſedeas, but ſhall levy no more; per 
totam curiam. In 1 Fener. 255. in the caſe of Baker v. 
Bulftrode before cited it was held that if before the writ 
of error the ſheriff returns fieri feci et non inveni emp- 
tores, the execution is nut to be undone. And in 1 Salt, 
322, 323. in the caſe of Cueri v. Withers it is ſaid that 
the execution is one entire thing, and is not to be ſuper- 


ſeded after it is begun. 


The only caſe to the is in 2 Rol. Ar. 491. 
(s), where it was ſaid that if the ſupet ſedeas comes be- 
fore ſale, the goods ſhall not be ſold, becauſe (as it is 
ſaid there) the property is not altered by the fale (6); 
2 not being a true one, I give no credit to 


The caſe of Dr. Drury in 8 Co. 143. a., though not di- 
retily to this point, may not be improper to be men- 
tioned on this occaſion as it may tend to illuſtrate the mat - 
ter. It is there ſaid that if an erroneous judgment be 
given, and the ſheriff by virtue of a fieri facias ſell a 
term, and afterwards the ju is reverſed, the ſale 
is good and only the money is to be becauſe the 
ſheriff was compelled to ſell; otherwiſe in the caſe of an 
outlawry, where he is not cumpelled to ſell, but the 
term is only to be taken into the King's hands ut de vero 
valore &c ; for there if the outlawry be reverſed, the 
party ſhall be reſtored to his goods. 


The form of a ſuperſedeas for this e, as it is in 
Officina Brevium 378, is thus, That if the judgment 
be not executed before the receipt of the ſuperſedeas, the 


(«)D. pls. (5) Scizure. Vid. 2 Rel. 4br, 491. 


STz vans. 
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1741. ſher'ff is to ſtay from executing any proceſs of execution 

until the writ of error is determined.” From whence it 

enten likewiſe appears that if the execution be begun before a 

ara writ of error or ſuperſedeas delivered, the ſheriff ought 

SpxvEn. 0 proceed to complete the execution fo far as he has 
gone, but not to proceed any farther. 


From theſe authorities and the reaſon of the caſe we 
are of opinion in the preſent caſe that the ſheriff ought 
to proceed to the ſale of the goods which he hath already 
levied, and to return the money into Court to abide the 
event of the writ of error. 

And we made a rule accordingly.” 


use Thomas REeiGxouDs gain Simon EDwars 
Ys 


Nov. 12th. Clerk and WiLLiam DiLLow. 
A., the on- e RESPASS, for that the defendants on the tſt of 
| | took _ May 1739 and at divers times between that day 


in a cloie and the 1ſt of Octaber 1740 broke and entered the plain- 
delonging to tiff 's cloſes called Limepit's ble and Upper Field in the 


— pariſh of Tug ford in Shropſhire, and trod down an | con- 


right of way ſumed his gra's and corn there growing with their feet 
trough B. by walking, and other grafts and corn ate up trod down 


—— and conſumed with cattle, and his ſoil with the wheels of 


yezrs ago B. carts waggons and other carriazes ſuhverted, and his 
topped up hedges gutes and fences there then erected and ſtanding 


the old way, — 
ana made broke cut in pieces and threw down & e. Damage 


new way Tool. 
which wes 

CO The defendants to all the treſpaſs {except breakiog the 
latcly B. faid cloſes and treading down and conſuming the graſs 


—— there growing with their feet and eating up &c the 


way;—in an fame with cattle, and ſubverting the ſoil with the 
— wheels of carts &c, and breaking & one of the ſaid 
mg; gates} plead not guilty ; and thercupon an iſſue is joined. 
A. tor going : 
over the new And as to theſe treſpaſſes they plead ſpecially that 
hi We the ſaid two cloſes of the ſaid plaintiff and one acre 
A. could not 
Juſtify ufing this way as a My of neceſſity, but that he ſhould either have gone the old way 
and thrown down the incloſure, or brought an action againit B. for itopping up the old way. 

be new way was only a way by ſuſteragce daring the pleaſure of both parties; and A. 
by itopping it up det..cmined he pleat ure, 

al 


e 
$ 
B 
B 
d 
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of land parcel of the rectory of Tugford aforeſaid, which 1741. 
at the time when &c and long before was and ſtill is in 
the occupation of the defendant Fdwards, time out of _— 
mind until about twenty-ſix years ago were the ſeveral g 
parts of a certain common field called the Upper Field in 

the ſaid pariſh, ſeveral parts of which did be long to divers 

porſons as tenants and owners thereof about twenty-ſix 

vears laſt paſt when the ſaid plaintiff became tenant and 

owner of all the ſaid field, except the ſaid acie parcel of 

the ſaid reQory, which ſaid field for all the time afore- 

ſaid until the plaintiff. beceme owner thereof lay open 

and uniacloſed ; and further plead that the faid acre is 

and time out of mind was parcel of the ſaid reQory ; that 

Thomas Knight clerk long before the time when & e was 

and ſtill is rector of the church of Tugfſord, and was ſeiſed 

of the ſaid acre with the appurtenances in his demeſne as 

of fee in the right of his church; and that all the rectors 

of the ſaid church time out of mind until the ineloſure of 


the ſaid field by the ſaid plaintiff had and were aceuſtom- 


ed to have for themſelves their farmers and tenants of the 
ſaid acre a certain way from the King's highway in Tug- 


ford into and through a certain lane there called Colley 


Meadow Lane, and from thence into through and over 
that part of the ſaid field which lay next unto the ſaid acre 
of land, and from thence back again to the ſaid highway, 
to go return and paſs and to drive their cattle, waggons, 
carts, carriages &c, every year atall times of the year at 
their will and pleaſure, for the convenient tillage and ne- 
ceſſary occupation & e of the ſaid acre of land; and fur- 
ther plead that about twenty-fix years ago the plaintiff 
became tenant and owner of all the ſaid common held, 
except the ſaid acre, and that ſhortly after viz. about 
twenty-four years ago he incloſed the ſaid field with 
hedges & e and ſtopped up the ſaid way, and hath kept 
the ſame ſtopped up ever ſince, and that before the ſaid 
inclofure the ſaid field lay open on the north fide 
thereof contiguous to the King's lighway leading from 
Prizr's Ditton to Tugford, commonly called Bridg- 
north Road, and that the plaintiff ſoon after the ſaid 
incloſure made a gateway or paſſage from the ſaid 
highway into the ſaid field at or near to a place called 
Limepit's hole and ſet up a gate there for a way as well 
for the plaintiff to go return and paſs and drive his cattle 
waggons carts carriages &c backwards and forwards from 
the ſaid highway into that part of the ſaid field called 


Limepit's 


1741. 
Rz:1cw0ips hizhway, as for a way for the tenants and occupiers of the 

agent ſaid acre of land to go return and paſs & from the ſaid 
ESw4"D* gighway into through and over the ſaid other part of the 
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Limepit's bole and from thence into another part called 
the Upper Field, and from thence back again to the ſaid 


ſaid field called the Upper Field to and into the ſaid acre, 
and from therce back again to the ſaid highway &e. 
And they further plead that the way into the ſaid acre at 
the time when & and at the ſeveral times in the decla- 
ration mentioned from the time of incloſing the ſaid field 
was in and through the ſaid gateway to go return paſs &e, 
which ſaid way the ſaid Knight and all the rectors of the 
church aforeſaid and their tenants and farmers of the ſaid 
acre have had and uſed and of neceſſity ought to have uſe 
and enjoy for the tillage & c of the ſaid acre; and further 
fay that there is not nor at the time aforeſaid ner at any 
time ſince the ſaid incloſure was there any other way or 
paſſage left open to the ſaid acre but in and through the 
ſaid way into the ſaid cloſe called Limepit's-bole &c. And 
they further plead that the ſaid Knight being ſo ſeiſed be- 
fore the time when &e viz. on the 12th of April 1737 
demiſed to the defendant Edward: (inter alia) the ſaid 
acre of land, to hold from the 25th of March then laſt 
paſt for one year and ſo from year to year as long as both 
parties pleaſed ; that by virtue thereof the defendant Eg- 
wards entered into the ſaid acre, and was and ſtill is poſ- 
ſeſſed thereof; and the other defendant juſtifies as ſer- 
vant of the faid Edwards and by his command going with 
cattle carts carriages & e in the ſaid way through and over 
the cloſes in the declaration mentioned, uſing the ſaid 
new way; and becauſe the faid gate ſet up in the ſaid new 
way at the time when &c and at the days and time in the 
declaration mentioned was locked up and chained with a 
lock and chain, the faid defendant Edward; and the other 
defendant by his command at the time when &c and at 
the divers other times e did neceſſarily a little 
break and cut the ſaid gate, and did throw down the ſame 
in order to have their neceſſary paſſage there with the cattle 
waggons &c of the ſaid Edwards, and did with their feet 
and cattle tread down and conſume a little of the 

growing there, and the ſaid cattle did by ſnatches and 
morſels againſt the will of the ſaid defendants bite and eat 
a little of the graſs growing in the ſaid cloſes in the ſaid 
way and on the ſides of the ſame, and the defendants did 

a 
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a little ſubvert the ſoil there in the ſame way with the 1741. 
wheels of the waggons, &c, doing as little damage as Wyn 
they could, which is the ſame treſpaſs &c ; and this they — Ol 


are ready to verify, and pray judgment &c. 0 
To this ſpecial plea the plaintiff demurs generally, and 
the defendants join in demurrer. 


Belfield Serjt. for the plaintiff, and Bootle Serjt. for the 
defendants. 


The objections to the plea were that the defendants 
have ſet forth a preſcriptive right to the old way, which 
right ſtill remains notwithſtanding the ineloſure; that as 
there is no grant ſet forth of the new way the defendant*s 
right to that is only by ſufferance ; that it was merely a 
right at the will of 1 and that the piaäniff 
might determine his will whenever he pleaſed, and then 
the defendant would have à right to throw down the in- 
cloſure and go the old way again, or bring an action for 
the obſtruction; or that the — might, determin 
the right whenever he pleaſed to 

longer, and i right to 3 


on his 


broken down the gate, but to have inſiſted on their old 
preſcriptive right. | 


2 theſe it was anſwered by Beetle that this 
ws Soong by the plaintiff himſelf on his 
up oe way, which he had no right to do, and it hav- 
ing been enjoyed by the plaintiff*s conſent for ſo many 
years together by the occupiers of the one acre, it gave 
them a right to this new way; or at leaſt that the plaintiff 
ſhould not be allowed to take gdvantage e 
for what the defendants had done ny oy were 
to do by the plaintiff 's wrongfull Ropping op te ol way. 
And he infiſted very much on the neceſſity of the caſe, it 
being alleged in the plea that the 2 neceſſa- 
rily obliged to go this way to their cloſe, there being no 
other way, which was confeſſed by the demurrer: And 
as every man mulſt have a way to his land, neceſſity may 
give a right. And he ſaid that if the defendant had 


brought 
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his ation for obtTryQting the old way, he would have re- 


covered but verv little damage, when it had appeared in 


ReiovotmIeyidence that the plaintiff had left out a good new wav for 


ago — 
EDwarpDs. 


him, and which had been acquieſced in for ſo many years, 
And he cited the caſe of Horne v. Midlate, Yeiv. 141. (a), 
which was this ; treſpaſs for breaking and entering the 
plaintiff's cloſe and ſpoiling his grafs ; the defendant 
pleads that in the cloſe where &c there had been time out 
of mind a foot ay for all his Majcfty's ſubſects in through 
and over the ſaid cloſe to ſuch a place, and that the plain- 
tiff on ſuch a day before the treſpaſs ploughed up the foot- 
way and ſowed it with corn and laid thorns at the fide, 
and near the ſaid foot-way in the ſaid cloſe left and aſ- 
ſigned another foot-way for all his Majeſty's ſubjects, 
which way ſo laid forth had been uſed for all foot paſſen- 

ers; and that the defendant at the time when & went 
in the ſaid foot- wax & doing as litile damage as he could, 
which is the ſame treſpaſs &c, and demands judgment; 
the plaintiff de murred; and it was adjudged againſt him, 
for the plea of the defendant is a good excuſe fur the 
treſpaſs, becauſe the plainuff was the firft wrong-doer, 
and alſo becauſe he laid out this new way, and ſo ſhall not 
ſue the defendant contrary to his own agreement ; as if 
there be a foot-way under the hedge in the efoſe of J. S. 
and he removes the hedge further into the cloſe, if paſ- 
ſengers uſing their way go as near to the hedge where it 
is newly placed, they ſhall not be ſued for it, for the in- 
jury Gif any) ariſes from the act and tort of the plaintiff, 
and volenti non fit injuria. And a caſe was cited 8 Ed. 
4. 5. @ if water runs through the land of H, and he 
ttops the water in his own cloſc ſo that it ſurrounds my 
land, I may enter in his cloſe to remove the obſtruction, 
and he ſhall not muintain an action. The ſame law in 
the principal caſe ; per tatam Curiam, except Yelverton. 
And Bootie argued farther that, if this defence were not 
good, a man might loſe his ancient way, and ſo have no 
way at all ; for after an acquieſcence for a great number 


of years (and it will be the ſame after fixty as after 


twenty-ſix) if a plaintiff might ſtop up the new way, the 
defendant by reaſon of the death of the witneſſes or for 


(*) 1 Brownl. and Geuldſl, 212.S.C. Et vid. Horn v. T hr, Ney 128. 
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- want of other evidence after fo long a tim micht not 1741. 
1 be able to make out his preſcriptive right to the vid way. GO 
r FIGNOLUS 
Y But per Curiam (J. Farteſcue abſent) the plea of the A. 
, dc fendarits is not good. 
e 
t A man can have a right to a way only by preſcription, 
t grant, or neceſſity ; and | much doubted whether a man 
1 c:n have ſuch a right by nece ſſi y (4) only, though it is a 
- ſtrong evidence of a right. Now it is not pretended that 
the defendant has a right to this new way either by grant 
, or preſcription. Nor has he a right by neceſſity, if that 
- would give a right; for though it is ſaid that he has 
, pleaded this and that it is confeſſed by the demurrer, it 
- is not ſo ; for nothing is conte ſſed but what is well plcadedi. 
t And as another way is ſet forth in the plea, to which he 
, has a right by preſcription, this part of the plea that he has 
; no other way is repugnant to the other part of the plca, 
, and therefore void. Befiics the defendants have not 
: pleaded that there is no other way, but only that there 
p was not any other way or paſſage then left open. This new 
t way therefore was only a way by ſufferance, and either 
f party might determire it at his pleaſure ; and the plaintiff 
in this caſe has determined his will by faſtening the gate, 
. and ſo the defendant ought to have had recourſe to his old 
d way. 
This is not like the caſe in Yelverton, for there the new 


way lay open at the time of the treſpaſs, and ſo long as 
. the way hes open the right continues. As to what was 
7 ſaid that a man by this contrivance after a length of 
time may loſe his preſcriptive right; if he do, it 1s 
his own fault by aceepting a new way without a grant (6) 
to confirm it. Beſides here no ſuch inconvenience will 
ever happen, becauſe the defendant's preſcriptive right 
is admitted on the record, which will be for ever herc- 


(a) This expreſſion mutt be taken with reference to this particular caſe. For 
in A cheſter v. Lethbridge, ſup 751. the Lord Chief j uſtice and the whole Court 
admitted that there might be a way of n=ceflity ; and a dictum, that there 
not be 2 way of neceſſity, would be contiery to all the authorities on this ſubject 
* ancient and modern. Sce the caſes referred to in Chickefter v. Lethbridge, 

up 72. 

% But under circumſtances the grant of a new right of be 

ſumed. Vid. Kemer v. Summers, Bull N. P. 74, — 2 
per Lord Reryon Chief ju tice, 3 D. & Z. 157. 


after 
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1941. after evidence againſt the plaintiff and all claiming under 
mp md him. And as to what was ſaid that if the defendant in 
nnr this cauſe had brought his action, he would have reco- 
8 vered very little damages, it is a miſtake ; he would in- 

cd have recovered very little damages, if he had br 
his action whilſt the new way was left open: but if he had 
brought his action in the preſent caſe after the plaintiff 
had ſtopped up the new way, he would probably have 
recovered very conficcrable damages. 


So judgment was given for the plaintiff.” 


4 


" 15 G, 4 LonGMoRE againſt RoGERs. (a) 


Friday, 


tNer-13- A RULE had been made in my abſence on the mo- 
who prays tion () of Serjt. Wynne for ſetting aſide a judg- 


= <a. Ment by reaſon that the plaintiff had not given the defend- 
ticked wa ant a right 12 oyer of the bond and condition. The ob- 
copy of the jection {which was verified by affidavit) was that the 
CG plaintiff did not give him a copy of the atteſtation and the 
names of the ] itne ſſes names, nor of ſome memorandum or ſubſcrip- 
witneſſes, as tion that was written at the bottom of the bond, but re- 
wry ather fuſed ſo to do. 


part of the 


dced. (a) In Barnes 263, by the name of Longman v. Rogers. 
(5) * AM. It in this caſe that the attorney for the defendant was now 
in the priſon of 


e Fleet at the time of giving notice of this motion ; and the 
intiff i ſiſted on the (tit 12 Ges. 2. . 13 / g. that an attorney when in pri- 
could nut act as ſuch, but ought to be ſtruck off the roll: but upon looking 
into the ſtatute, — rr. 
Befides it is {aid d re that if they had begun to be attornics ia a cauſe before they 
were in prulon, they might go on afterwards to act in the ca::ſe though they were 
in priſon. And it did got appear ia the preſent caſe that the attorney was in pri 
fon when he firit became attorney for the defendant.” M. S. Milli, Lord Chi 


ice. 

(e] If the defendant, after praying oyer of a deed, do not ſet out the whole of 
it, the plaintiff may fign judgment as for want of a plea, or the Court on motion 
will quaſh the plea. Wallace v. The Ducheſs of Cumberland, 4 Durnf T Eaſt 

70—So it the cefendant let out a falſe oyer, the Court will order the plea to de 
Lack out, and give judgment ror the plaintiff. Ferguſon Bart. » Mackreth, 
Hil. 24 Ges. 3. B. X. cit 16. in note.—And if the defendant, after craving oyer 
of a deed, (of which profert is made in the declarztion,) do not ſet it out in his 
plea, the ud in delivering the iſſue may ſet it forth as part ef the declara- 


tion. The Feavers Company v. Weare, M. 18 Gee. 2. C. B. MS. Wille 
Chief Jultice ; and Barnes, 327. 


—_—m. 


(1) And an attorney, in priſon, my ſuc for himſelf, Kage one & v. Deneew, 
7 Durnf. Z. 671. * | 


Sinner 
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- 


ſted that by the courſe of the Court it was ne neceſſary for 
— to give a copy of more ntiff bad done e , 
in the preſent caſe. hat the meaning of onl 24 


enable the defendant to plead, for which 
bond and condition were neceſſary to ; 
the names of the witneſſes were in | 
that it was ſworn in an affidavit (which he 
memorandum was written after the execution 
and not at all material, as appeared by the bond 
he alſo produced in court. 


| The officers of the court faid that a copy of 
names had been ſeldom or never given, becauſe 


fired, but whether neceſſary or not, if required, 


Vynne Serjt. infiſted that it was neceſſary, if required; 
that it might be as neceſlary to inform the defendant 
plead as the condition. For he might forget at a 
had executed the bond or 

ing the witneſſes" 


+ 
142 


L 
I 
; 
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1 


Nimpfton v. Abell in this court, H. 
| morandum and indorſement were 
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1741. chiefly weighed with him (he faid) to make the rule abfolute 
— was that the plaintiff (though deſired had not given the de- 
Loxncmons fendant a copy of the memorandum written at the bottom of 


the bond which it might be material for him to know, and the 
plaintiff was not to judge for himſelf. 


Mr. J. Burnett faid that formerly when oyer was prayed the 
deed was brought into court, and continued there the whole 
term for the defendant to inſpect it as much as he pleaſed. And 
he thought that this new method, which was ſubſtituted in 
the room of the old one, ought to be equally beneficial to the 
defendant, and that therefore he ought to have a copy of 
every thing that was written on the bond or deed. 


4., as a part of the deed, and that this practice conti 
Henry the Eighth's time, and there faid that the ſeal is 
eſſential part of a deed; and likewiſe becauſe [ 
might ſometimes be very material for the defendant to 
the witneſſes” names to enable him to plead, for the 
before mentioned. 


But the practice of the Court having 
be otherwiſe, we did not think proper to ſet afide this 


executed, and was not ſubſcribed by the 


(It appears however that on a ſubſequent day, Tueſday, M- 
vember 24th, the queſtion was revived, when the judgment 
was ſet aſide.) 


« This was the matter of the 


oyer which came on upon 2 


Nov. 24th. motion on behalf of the defendant to ſet aſide the judgment 


oyer had not 
names to the 


becauſe the plaintiff on the defendant's praying 
ru a copy of the atteſtation nd wh 
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My Brothers Parker and Burnett (abſent Mr. J Forteſcue 1741. 
4.) concurred with me in opinion that the was 
entitled to a copy of the atteſtation and witneſſes names, for Lox cu = 
that the defendant is entitled to oyer, net by any rule of this 2 
Court but by the law of the land which is obſerved in all K 0. 
Courts. And that therefore, as it is not in our power to de- 
prive a defendant of the benefit of the law, if we altered the 
courſe we ought to ſubſtitute a new one in its ſtead equally be- 
neficial to a defendant as the old one, which this plainly was 
not, unleſs he had a copy of the atteſtation and witneſſes? 
names; for though they could not be material as to enabling 
him to plead a ſpecial plea on the foot of the condition, they 
might be very material for him to know for ſeveral other rea- 
ſons, as whether he ſhould plead non eſt factum, or make any 
defence or not. 


But being informed by the prothonotaries that this had 
been taken to be the courſe of the Court of late, 
it proper to make a new rule to aſcertain this matter 
future; and that the moſt juſt that we could in 
ſent caſe was, to ſet aſide the judgment without coſts, 
made a rule accordingly (a).” 


(a) The party, of whom oyer is demanded, is 
purpoſe. Page v. Divine, 2 D. & E. 40.---If a 
may declare on the deed as loſt by time or accident, 
Broukman 3 D. & E. 151. So he may declare that 
the ſeal of the releaſor being taken off and deſtroyed or loſt ; 
the refidue of the deed. Bolton v. Bop of Carlifle, 2 H. Bl. Rep. 25 
Put if he make a profert of a deed (loſt) in his declaration, and the de- 
fendant demand oyer, the Court will order that a production of a copy of the 
ed (if any) ſhall be good oyer, or they will give the plaintiff , leave to amend 
his declaration by ſtating that the deed is loſt. Terry v. Neſbitt, Tr. 24 Ges. 3. 
3 R. 2 in 3 D. & E. 153. Note; and Matiſen v. Arhinſon, E. 27. G. 3. 

. R. ib. 


rf 
4 
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Skirr again HaRwoop. 1 

The Court 

6 WI rejected the affirmation of a Quaker on a motion refuſed to 
for an attachment for breach of a rule of niſi prius, ra 
afterwards made a rule of this court; though it was faid by of a Quaker 
the counſel that it had been allowed to be read in the King's 92 a motion 


Bench in order to obtain a rule niſi for an attachment though 22822 


hment for 

refuſed to be read when cauſe was ſhewn, which ſeemed to Gans wo 

- 1 2 " to mance of an 
order of 


Cour. 
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to be very abſurd. And therefore we did not believe that the 
Court of King's Bench allowed it; eſpecially fince it was 
refuſed to be read in that court in the cafe of Oliver v. Law. 
rence (a). H. 6 Geo. 2. even on a motion for an attachment 
for non-payment of cofts, which is more in the nature of a 
civil (+) ſuit than any other attachment whatſoever. Another 
caſe was likewiſe cited in the King's Bench where an affir. 
mation had been permitted to be read on a motion for an at- 


(a) Since reported in 2 Hr. 946— here the affirmation was the foundation 
of an intended rule to anſwer the matter in an affidavit. 


: 7-J 


to give evidence in any criminal 
of parliament it h 


no 
On the 
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471; 


cited from 1 Att. 5$ to ſhew 
nature) ſaid “ That caſe might have been good law formerly; 
Court only looked to the conrempt---but it has been ſettled of late y 
an attachment for non- mance of an award i 
civil execution.” See alſo on this head 

R. v. Hees, C:up. 136; Henan v. Schoole, 4 D. 
71, ib. 805 3 and Alen am V. Smith, 8 D. E. 
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tachment ; but Paramor (a), who was concerned in that cauſe? 1741. 
faid that it was read by conſent and to prevent delay, other 


wiſe the Court would not have admitted it.” j 
(% Who was one of the prothonotaries. OS. 
Doz on the Demiſe of THomas Morris and Others M.15G- 2. 
againſt WILLIAM UN DER DOWN. Nov. 27th. 


Tur opinion of the Court was delivered as follows by The devifor 


to A. till B. 
D. 
attained their 


of two meſh 
ple and Great y 


4 


111 


A8. 


NL 
1115 


0 


Teri 


to A. 
5 and 


LETT 
11 
1471 


11 
H 


was a lapſed deviſe; and that the heir at law of the de viſor (not the reſiduary deviſce) was 


entitled to B. 's ſhare as not being diſpoſed of by the will. 
—A deviſe of lands to A. till B. attains the age of twenty-one, and then to B. in fee, gives 
Te 


B. a veſted intereſt, deſcendible to his heirs i he die before twenty-one. 
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174t. unto the faid Vliam Luder deu the younger the faid John 
UD and Morris Underdewn and to their heirs and af. 


Don dem. 
Means 
48. 1 

UND 
DOWN. 


ſigns teſpectively, equally to be divided between them as te- 
nants in common and not as joint-tenants, and to take and 
hold their reſpective parts and ſhares of and in the fame as 
they ſhall ſeverally arrive at their ſaid ages of twenty-one 
years and not before, unleſs they the ſaid I/ illiam Underdown 
the elder and ſune his wife thall before that time depart this 
life, and thut then immediately on the death of the ſurvivor of 
them the ſaid 7/illiam Underdown the elder and Anne his 
wife I give and de: ife the fame unto them the faid II illiam 
Unzerdewn the younger the ſaid Fohn Underdown and 1frris 
Underdown their heirs and _— in manner as aforeſaid; ne- 
verthelcfs charged and chargeable with the payment of 10ʃ. 
a-piece to them the faid William Underdown the elder and 
Anne his wife during their lives and the life of the ſurvivor by 
half-yearly payments free and clear from all deductions what- 
ſoever by the faid /Yilliam Underdown the younger Jahn Un- 
derdown and Morris Underdown and their ſeveral heirs and 
aſhgns equally and proportionably out of their ſeveral eſlates 
as they and each of them ſhall come to an enjoy their parts 
and ſhares therein reſpectively. Alſo I give deviſe and be- 
queath unto the ſaid Milliam Underdown the elder and Aune 
his wife all and fingular thoſe my meſſuages tenements lands 
hereditaments &c. net hereinbefore given and deviſed ſituate 
lying and being in the pariſh of Walmer or elſewhere, to hold 
to them and their heirs for ever. And after ſeveral other 
deviſes and bequeſts immaterial to the point in queſtion, 
then follows this deviſe; „ And the reſt reſidue and remain- 
der of my goods chattels cattle ſtock ready money plate linen 
bedding and all other my e/tate whatſoever both real and per- 
ſonal not hereinbefore given and bequeathed 1 give and be- 
queath unto Mary Underdown, daughter of the faid Millium 
Underdown and Anne his wife, her hi irs executors adminiſtra- 
tors and affigns, ſubject nevertheleſs to the payment of the 
legacies Charges and ſums of money herein after mentioned.” 


Then he directs how and in what manner ſome of his le- 
| ſhall be paid by the ſaid Mary Underdown. And then 
ollow theſe words, 
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rther my will and mind is that as well all debts as 
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fu 
ſuneral charges and probate of this my laſt will and teſtament www 


and all other incidental charges touching the execution there. De dem. 


of as all other ſums of money as thall be due and owing at 


Mosa: 
againſt 


the time of my deceaſe [hall be paid and diſcharged out of uns- 


the gate hereinbefore given unto the ſaid IJVilliam Underdotun 
the elder and Anne his wife and unto the faiv Mary Under- 
dun equally between them by my executs's hereinafter 
named. And then he makes the ſaid Viiliam Underdown 
the elder and Richard Underdown of Deal his executors. 


Then the jury find that Vn Underdewn died in the life- 
time of the teftator, and that the teſtator continued ſeiſed of 
the premiſes and died ſo ſeiſed in March 1731; and that 
Thomas Merris, Thomas Harris, Richard Morris, Jahn Mor- 
ris, and Richard H., the leflors of the plaintiff, are his 
couſins and coheirs acco;..ng to the tenure of gavelkind ; and 
that if John Underdown had been living at the time of the 
treſpaſs and ejectment laid in the declaration he would have 
been then of the age of twenty-one years. That William 
Underdown the younger was twenty-one at that time, and is 
ſtill living. And that Marris Underdown was under the age 
of twenty-one at that time, and is ftill living. That William 
Underdown the elder and Anne his wife are living ; and that 
Mary Underdown the hter and reſiduary legatee is alſo 
ſtill living. The reſt of the ſpecial verdict is only matter 
of form, in order to bring the point in queſtion before the 
Court. And upon this ſpecial verdict it ſtands now before 
the Court for judgment. 


There were ſome queſtions made at the bar that were fo 
very plain and clear that we determined them on the firſt ar- 
gument (a); ; 

As that nothing veſted in John who died before the de- 
viſor, and therefore nothing could deſcend to his heirs ; 

That the three ſons were tenants in common, and that 
— William and Morris could take nothing by ſurvivor- 

P3 

And that William Underdown and his wife at moſt could 
hold the part of Fohn by virtue of the firſt deviſe to them no 


{a) This caſe was argued ſeveral times 
longer 


DOWNS. 


— —_——__ 


Tab. 


iſe, 3 P. 
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ven and de- 
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2dly, That the intent of the teſtator ought always to be 
taken as things ſtood at the time of making his will, and is 
not to be collected from ſubſequent accidents which the teſta- 
tor could not then foreſee. 

| 2dly, That when a teſtator in his will has given away all 
his eftate and intereſt in certain lands, fo that if he were to 
die immediately nothing remains undiſpoſed of, ho cannot in- 
tend to give any thing in theſe lands to his reſiduary deviſee. 


As to the firſt rule; as it was never cantroverted, and has 
been fo long eſtabliſhed, I ſhall cite no caſe to confirm it; but 
ſhall only ſay thus much upon it, that there is no rule of Jaw 
that ſtands in the way of the leſſors of the plaintiff. But 
there is a rule which makes greatly for them, that an heir at 
law ſhall not be difinherited unleſs — 1 = — * 
be manifeſt and apparent (a); and it will be ficult to 
ſhew here that the — — intent * his heirs 
ſhould not have John's third part upon his dying before them, 
not only for the reaſons which I ſhall hereafter mention, but 
likewiſe becauſe if that had been his intent he might eaſily 
upon John's death have made a new will, and given away his 
part from his hcirs. 


As to the ſecond rule, it is ſo conſonant to reaſon and com- 
mon ſenſe that it does not want any authority to ſupport it. — 
If it did, I could mention ſeveral: but I think it is 
to ſay that there is no authority againſt it - I own that the 
authority of Lord Talbot in the caſe of Heptins v. Hophmns (b), 
which he conſidered thoroughly and well, is a very great au- 
thority, and would ſtagger me very much if it contradicted 


this rule: but it does not contradict it at all. For that cafe 


was no more than this, the teſtater Jahn Hopkins gave his 
eſtate to Samuel Hopkins fon of his couſin Fobn Hopkins, 
(who was his heir at law) for his life, and to his firit and 
every other fon in tail male, and in default of ſuch iſſue to 
every other fon of his couſin Jahn Hepkins in tail male, and 
for default of ſuch iſſue to the firſt and every other ſon of Sa- 
rah the eldeſt daughter of his couſin Jahn Hopkins in tail 
male, with ſeveral remainders over, and ſome to perſons 


(a) See Meore d. Fagge v. Heaſeman, Hil. 12 Ce. 2. fr. 140. and the cafes 
'here referred to. | 


(b) Caf. temp. Talb. 44; and vid. 1 th. 581. 
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in being. Samuel died before the teſtator without iſſue. His 


Jy —— couſin Fohn H:ptins had no fon at the time of the teſtator's 


Dos ein. 


Mon 1 
4g. et 


death, and Sarah was an infant and unmarried ; ſo that if the 
limitation to her ſons were conſidered as a contingent re- 


Uxvzx- tnainder it was void, and the eſtate would go to the next in 
Down. 


remainder that was then in eſſe; and it certainly was a con- 
tingent remainder at the time of the will made, Samucl bei 
then alive: but Samuel being dead before the teftator, 
Talbot held it to be an executory deviſe and conſequently 
good, and that the eftate in the mean time ſhould veſt in the 
ir at law; all therefore that he determined was that a ſub- 
ſequent accident might alter the operation of law, and this in 
order that the intent of the deviſor might take effect, and 
this in favour of the heir at law, who otherwiſe would have 
had nothing; ſo this caſe does not at all contradict the rule 
which I have laid down. The caſe of Ahburnham and Brad. 


y 
Lord Chancellor : but that caſe was determined on the parti- 
cular wording of the ſtatute g Geo. 2. c. 36. But ſo far it 


is an authority that the rule was agreed in that caſe by all 
Judges, and is ſupported by ſeveral caſcs that were cited 
agreed to be law on the arguing of that caſe. | 

to reaſon 


As to the third rule; it is not only agreeable 
ſeveral old caſes but is eſtabliſhed by three modern 
very great authority; I mean the caſes of Goodright v. Opie 
in the court of King's Bench, the caſe of Wright v. Hall, 
and the caſe of Roe v. Fludd, both in this court. 


The caſe of Goodright v. Opie (b) was (I believe) begun 
to be argued in the King's Bench Af. 7 Gee. 1., and the 
judgment was given P. 9 Ges. i. The caſe was thus; a 


deviſe of lands to four perſons and their heirs, as tenants in 


(a) 2 Ath. 36; Barnard. Ch. Rep. 6; and 7 Med. 239. There the quel- 
eian was whether a deviſe of lands to charitable uſes made before the ſtatute of 
mortmain, 9 Ges. 2. . 36, were good, the deviſor not dying until after the 
Nute took effect; and it was holden to be a good d eviſe. 
(56) Ad 123. 
common 
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common and not as joint-tenantc; then the deviſor gives all 
her his meſſuages | pool rents reverſions and he- Coons 
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reditaments not thereinbefore given or deviſed and all his Don dem. 


goods and chattels and eſtates both real and perſonal of what 
kind or nature ſoever to the defendant Opie &c; one of the 
deviſces died four years before the deviſor; the leſſor of the 
plaintiff was heir to the deviſor. Pratt Chief Juſtice and 
Powis Juſtice were of opinion for the plaintiff the heir at 


' law, and Eyre Juſtice and Forteſcue Juſtice for the defendants 
' the reſiduary deviſees. It was inſiſted that this was no au- 


thority, becauſe the Court were equally divided: it was cer- 
tainly no authority at firſt, but is now become an undoubted 
authority; becauſe Mr. Juſtice Forteſcue (a) afterwards al- 
tered his opinion when he came into this court on being in- 
formed of the ſubſequent determination in the caſe of Wright 
v. Hall; and it is plain likewiſe that Lord Chief Juſtice 
Eyre afterv-a; ds altered his opinion, becauſe he gave his judg- 
ment otherwite in the caſe of Roe v. Fludd, which 1 ſhall 
mention preſcatly, and in which likewiſe Mr. Juſtice Forteſ- 
cue concurred, 


The judgment was given in the cafe of Myiglit v. Hall (b) 
in this court P. 11 Geo. 1. on a caſe reſerved for the opinion 
of the Court. The caſe was this; a man deviſed lands to 
Francis Carter and his heirs, and ſeveral other lands to 
veral other perſons in fee; and then follow theſe words; © 
the reſt and reſidue of my meſſuages lands tenements 
hereditaments whatſoever in the pariſhes of Edmonton 
Enfield or either of them, or in any other town 
whatſoever, I give to John Lammas and his heirs 
Francis Carter died before the teſtator; it was 
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vilce, yet that the intent of the teſtator is to 
de as things ſteod at the time of the making of his will; for 


2 Mr. Juſtice John Forteſcue Aland. 
152. S. C. ; and 8 Md. 223. by the name of Fright v. Harne. 
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my opinion is 


but I am very glad that 


by three ſuch great authorities (5), 


If the caſe before the Court were a new caſc, I ſhould be 


the ſame 


br 


i of at the time of the maki 


mained undiſ 
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prem 
the time of the making of the will; for that the eftate would Don dem. 
have veſted in John at the time of the death of the deviſor, gart 
and that therefore if he had outlived the deviſor it would have UnDZR- 
deſcended to his heirs though he had never attained the age of do,. 


as if he 
wife for a certain term of years and then to Foh 
heirs, i 
that, though 7o 
the eſtate would have 
au ti 

ind boch of 
them being 
firſt is B 
caſe of 
upon 
which 
and this 
Cales, fo. 

There has indeed been ſome variety of opinions whether 
in theſe caſes the firſt taker for years ſhould hold until ſuch time 
as the if he had lived, would have arrived at the age of 


twenty-one, or whether it ſhould determine immediately upon 
b): — aan 


Ce 1 Eg. Caf. Abr. 195, fl. 4; and Cilb. Ca. in Eg. 36. See alſo Geod- 
title d. Hayward v. Wiithy, 1 Burr. 228; and Dee d. Melden v. Lea, 3 


I. 
19. Beraſten's caſe ; Sweet v. Beal, Lare 58; and Gofley v. Gil- 
5 ; it was holden that the firſt eſtate ſhould continue until the 
have attained the particular age. But in Lomex v. Hol- 
. Wm. 176, where A. deviſed to his daughters until his fon ſhould 
the age of 40 years © hoping by that time his fon will have ſeen his folly, 
J. Fehyll took a diſtinction between the caſes cited and the principal caſe ; he 
that where ſuch an eſtate or intereſt is created for a particular purpoſe, e. f. 
for payment of debts (as in Boraffon's caſe) and the ceſtui que vie died 
the expiration of the term, in aid of the honeſt intention of the party 
may be ſuppoſed to have computed the time wherein the profits of his eſ- 
would be ſufficient for that end, the Courts have conſtrued the deviſor to 
have 
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this in the preſent caſe, it being found in the ſpecial verdic 


a Fohn, if he had lived, would have been twenty-one be. 
Dor dem. fore the demiſe laid in the declaration. 


Monnis 


again 
UnDpre- 
DuWN. 


There were two objections mentioned on the part of the 
defendant, which it may be proper juſt to take notice of in 
order to give an anſwer to them. 


The firſt was that it was the intent of the teſtator that 
IL illiam Underdxon and his wife ſhould have 100. a- year out 
of the whole premiſes during their lives, whereas by this con. 
{truction they will be deprived of one third part of it. 


The other was that he has directed his reſiduary deviſce 
to pay his debts funeral expences and ſome of his legacies, and 
that by this conſtruction the fund may be rendered 
and ſome of his debts remain unſatisfied contrary to juſtice and 
contrary to his intent, 


There was an anſwer endeavoured to be given to both theſo 
objections, that the eſtate will paſs cum onere to the heirs; 
but to be ſure that is not fo, becauſe they do not claim under 
the will. But the true anſwer is, to the firſt objection, that 
it is caſus omiſſus, a caſe which the teſtator did not foreſee, 
and therefore did not provide for, and we are not to make 2 
new will for him. And to the latter that he could not intend 
that this contingent intereſt ſhould be a fund for the payment 
of his debts &c, which he could not foreſee would ever ariſe, 
and which moſt probably never would. Befides in the firſt 
caſe, if we ſhould conſtrue the eſtate to to the re- 
ſiduary deviſce, it would certainly, as that deviſe is worded, 
not be liable to the payment of any part of the 10/1. a-yerr. 
And in the ſecond calc, it is certain that if John had ſurvived 


have mean that the deviſee or executor ſhould have the land for ſo long time »: 
that when the ſon, if he had lived, would have arrived at the age mentioned 
but that in all caſes where no ſuch intention appeared, the eſtate or intereſt wouls 
abſolutely determine by the death of tlie party under the age ſpecified 3”* and n 
the deviſor's reaſon for crexting the particular eſtate in that caſe appeared to be 
« to guard his eſtate againſt the ill conduct and extravagance of his fon,” His 


Honor accordingly ruled that the particular eſtate ceaſed on the fon's dying 
under 40. 


the 


no gc nm nmr nnn RBOoDESSND 


— 


B. A K 8 7 5 R 


SR KF ITS ERNST 


4 


* 
= 


T IFK 


Joh 


never 


MICHAELMAS TERM, 15 Gro. II. C. P. 303 


intended that it fhould. A_es 32 


We think therefore that there is no weight in either of own. 
theſe objections; and for the reaſons which I have already 
given we are all of opinion that judzment muſt be for the 


plaintiff. 


Rox on the demiſe of FuLraMm, &c. againſt = 4 
W1ckETT, &c. day, Feb. 3d 
1741, 2. 
Th E following opinion of the Court was given by Deviſe of 
freehold 


Willes, Lord Chief Juſtice. This comes before the wite for life 


Court on a caſe made many years ago before the Lord Chief and after her 
Juſtice Eyre at his fittings at Guildhall, and which by rea- 3 
fon of many accidents that have happened ſtill remains to be gif was en- 


determined. _ A 
The caſe is thus. Robert Waith, having a wife Katherine nan 3 


and no ifſue or brother, but three fiſters, Mary the wife of ſhould hap- 
William Wickett, and Elizabeth and Anne then unmarried, by fn to. be 
will dated the Sth of December 1686 gives all his lands tene- ad, hal 
ments and hereditaments whether in fee-fimple, for life or die before 22 
lives, leaſes for years, in poſſeſſion or reverſion, to his wife without iſſue 


for her life; and after her deceaſe he deviſes the fame to ſuch „f r tte 


child as his ſaid wife was then ſuppoſed to be with child with ſhould go to 
and enſeint of and to the heirs of ſuch child for ever. © Pro- the wife and 
vided always, and my will and meaning is, that if ſuch child = — 
as ſhall happen to be born as aforeſaid ſhall die before it has two thirds to 
attained to the age of twenty-one years leaving no iſſue of it's two of the 
body, the reverſion of one full third part of all my lands tene- f. 
ments and hereditaments ſhall go and be to my faid wiſe Ka- wife was not 
therine and her heirs for ever, to the only uſe of her and her **{cint at all; 


heirs ; and one third part of my ſaid lands tenements and 1 
reditaments ſhall be and go to my ſiſter Elizabeth and her over depend- 


heirs for ever; and the other remaining third part of the <4 on the 
faid lands tenements and hereditaments ſhall be and go to my 4 of . » 
ſiſter Anne and her heirs for ever.” Then follow theſe dying under 
words; « Item I give to my ſiſter Elizabeth 6001. to be added 21 and with- 
to her father's legacy. Item, I give to my ſiſter Anne 400ʃ. 8 
events never happened the remainder ove: did no: take effect, but that the heirs at law of the 


bs 


d4eviſor were entitled to take. 
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-41, 2, be added to her father's legacy. Item I give to my ſiſter have 
8 Miclett 5. And he made his wife Lauber in- ſole * mal! 
Rox dem. trix. Katherine was not with child at the time of making 
Fur ua the will nor at any time by the teſtator who died three or four | 
wa? days after making his will. The premiſes in queſtion xe | 1 

lands of which the teſtator was ſeiſed in fee-fimple at the whit 
time of making his will. The defendants claim a third part beet 


under the faid IVickett one of the ſiſters and coheireſſeg reri; 
of the deviſor. leſſors claim under Katherine the wife end 
of the deviſor and his two other ſiſters Eliaabeth and Anne. to it 


The queſtion reſerved was whether, as Katherine was not 
with child at the time of making the will nor at the time of 
the death of the deviſor, and ſo no ſuch child was ever born, 
the deviſe of the remainder to Katherine the wife and the two 
fiſters Elizabeth and Anne in fee could ever take place. If 
it did, then the verdi& for the plaintiff was to ſtand for the 
whole ; it it did not, the verdict was to be entered up only 
for the two thirds; and cofts were by the rule di to go 
according to the determination of the queſtion reſerved. 


This caſe was ſpoken to in 82282 
ſelf and my Brothers Parker and Burnett; 
Forteſcue A. was likewiſe abſent when it was ſpoken 
Trinity term (a); and therefore we did not conſult 
about it: but my Brothers Parker and Burnett and 
of the fame opinion. 


If there were nothing more in this caſe but the queſtion re- 
ſerved on the trial at niſi prius, I own I think it fo very plain 


upon jud 

firſt ſight ſeem to interfere wich ours, and as Lord Harcourt has 105 
made a declaration and in ſome meaſure given his opinion upon 2 
theſe very words of the will on which the preſent queſtion ariſes, how 
which is not agrecable to our ſentiments, for theſe reaſons we — 
have a4 
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have thoroughly conſidered (a) the caſe, and for theſe only I 1741, 2. 
the 


ſhall be longer in delivering the opinion of the Court than 
caſe itſelf would otherwiſe require. 


This caſe has been very much obſcured 
which have been inſiſted on, and by many caſes which have 
deen cited to ſupport them, which we think are in nowiſe ma- 
terial to the point in queſtion. I ſhall therefore in the firſt place 
endeavour to deliver the caſe from that which does not belong 
to it, in order to find out what the real queſtion is. 


Firſt, there were a great many things ſaid and a great many 
caſes cited in reſpect to deviſes to a child in ventre ſa mere; in 
ſame of which it was holden that all ſuch deviſes are void; in 
ſome, that ſuch deviſes, if they be deviſes in pre ſenti, are void, 
but if they be deviſes in futuro, they are z and ſome Judges 
have holden (but I think there is no cafe fo adjudged) that all 
ſuch deviſes are good, becauſe all of them are in their nature 
deviſes in futuro. It is plain, by the caſes which are cited upon 
this head, that many of thoſe who have talked about it have con- 
founded themſelves by not diſtinguiſhing between a deviſe being 
void ab initio and it's becoming void afterwards. For (to be 
ſure) if a child be never born the deviſe becomes void. Which 
of theſe opinions in reſpect to theſe deviſes we think to be the 
beſt, it will be time enough for us to determine when the caſe 
comes in judgment before us. But in the preſent caſe we do 
not think it at all material whether this deviſe to the child of 
Katherine in ventre ſa mere be a good deviſe or not; for laying 
this deviſe quite out of the caſe, the ſubſequent deviſe will de- 
pend juſt on the ſame contingencies and will fall under juft the 
ſame conſiderations. | 


(a) Ir apppears from another note that the Chief Juſtice was prepared to give the 
judgment of the Court in the Michaelmas term preceding, but that in deferenee to 
Lord Far-5urt's opinion he reconfidered the caſe ; ſpeaking of this caſe, he obſerved 
¶ intended to have given judgment upon this day (Saturday, November) 28th, but on 
looking into Lord Harccart's decree in order to give judgment, he ſeeming to 
[we Cctermined the very point inqueſtion upon great conſideration and to be of 2 
cifſerent opimon from us, I thought it beſt to reconſider the caſe, and to defer 
z ing judgment until the ſeeend day of the next term. 


X To 


many points Wien zxr 
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1741, 2. To ſhew that this was a material part of the caſe, two thing | 

ere infifted on in the argument, which when conſidered wil | ea 

Rox dem. appear to be of no weight. | be 

=] | plaintiff that if this deviſe 5 

It was faid on the part of the plainti if this devi | 

Wens7? , the condition annexed to it mult be void too ; and eg. VO! 

quently the deviſe will become an abſolute deviſe in remainder, the 

to take place immediately after the deviſe to Katherine for life. que 

But if the deviſes were fo connected that the conditions annexed per 

to both muſt ſtand or fall cor 

is 

the 

in; 

0 

and 

viſe 

viſe 

con 

calc 

dep 

Mit 

dev 

as C 

in th not depend upon any 
annexed to the precedent deviſe, we think that this argument 

does not weigh either the one way or the other. * 
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rule 
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And to be ſure this is good law: but it is not at all the preſent 17.1, 2. 
eaſe. And there is no book or caſe in which it is faid, if there Coo 
be a deviſe to one for life, and a deviſe to another in remainder Roz dem. 
which was void in it's creation as being contrary to the rules of urn 
law or for ſome other reaſon, that by the firſt deviſe's becoming wins z .. 
void the ſubſequent deviſe is made good; or which is ex 
the ſame thing, if the firſt deviſe be void, and there be a ſuble- 


that the ſubſequent devi take theeſtate, the 
— never becauſe the fiſt — 


mote, and that no caſe has gone ſo far as this. 


If the conti ies had happened on which this deviſe de- 
pends, this might have been a material queſtion, and we would 
have given it a proper conſideration : but as none of the con- 
Ungencies happened, it is quite out of the caſe ; and therefore 

(a) Vid. 1 #7. 106; and 2 Fearne, 19, 20, 21. 


X 2 I ſhall 
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1741, 2. ſhall only ſay thus much upon it, that we think that the con. 
A tingencies are not too remote, as they muſt all happen in le 
— than twenty-two years, and upon the death of a perſon who 
ecairfl muſt be born in leſs chan a year after the death of the teſtator (a). 
WrexzTrT There are ſeveral caſes that have gone much farther than this - 
but I ſhall only mention the cafe of Maſſenburgh and 4p, 
1 ern. 234, 257, and 304. That was a caſe upon the limit. 
tion of a term in a deed, but it was faid to be determined ac. 
cording to the rules of executory deviſes ; and the limitation 
there was holden to be good, h the contingency might 
not happen until twenty-one years after a life then in being: 
but it was neld that this was a reaſonable time, and that it 
not tend to create a perpetuity. And as this caſe was very 
thoroughly conſidered, and not determined by the then Lord 
Keeper until he had had the opinion of the Court of Common 
Pleas upon it, fo it has been cited a great many times both in 
Courts of Law and Equity, and has always been held to be 

rightly determined. 


any Gags wore ants ſaid in the argument of the pre. 
ſent caſe, and many caſes were cited to ſhew that the word 
« provided” was ſometimes underftood to make a condition 
and ſometimes as a word of limitation; and if it were material, 
and we had nothing elſe to do, the books are fo fruitful upon 
this ſubje& that we might cite nearly as many caſes upon this 
head as in Caſes of actions of flander, which are almoſt innu- 
merable. But there is but one plain rule to go by, which is 
that this muſt be taken either to be a word of limitation or con- 
dition according to the wording of the will or deed, and accord- 
ing as the intent of the deviſor or the parties appears to be. 
And if it were material to determine this point here, I would 
try it by this rule: but we do not think it at all material in the 
preſent caſe whether this be a condition or a contingent limi- 
tation; for if it be a condition precedent, in that caſe the eftate 
will not veſt until the condition is performed; and if it bea 
contingent limitation or rather an executory deviſe (as it cer- 
tainly is,) in either of theſe caſes (as I have already obſerved, 
the deviſe can never take effect unleſs the contingency happen. 


| (a) Vid. Geodtiiled. Grurnall v. Nd, T. 1; & 14 Ges. 2. ſup. 317 ; a6 
l. eng v. Blackall, 7 D. & E. ico. 
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Having now eleared the cafe from the rubbiſh, there remains 1741, 2. 
only this plain fimple queſtion, whether, when a man has de 
viſed an eſtate to another upon three contingencies, the deviſee Roz dem. 


can have the eftate though none of thoſe contingencies ever Y 
happen, and this to the diſinheriſon of the heir at law. And w 
one would think that the mere ſtating of this queſtion would be 
ſufficientto determine it; and yet this is the whole of the pre- 
ſent caſe. But as it has been ſo much and fo long litigated, I 
ſhall beg leave to fay a little more upon it. 


Tae eftate in queſtion is deviſed to the wife and two of the 
ſiſters upon theſe contingencies ; 

if, If a child happen tobe born; 

2dly, If that child die before the age of twenty-one ; 

And 3dly, Die without iſſue; 


If theſe contingencies happen, the deviſe was to take effect: 
none of them happeued, but another contingency, that there 
was no child born. How the eſtate was to go in that caſe there 
are no directions in the will: but it is plainly caſus omiſſus, 
either by miſtake, becauſe the teſtator did not think of it con- 
fidering it as certain that his wife was then with child,] or on 
purpoſe, becauſe he did not intend that his eſtate ſhould go in 
that manner in caſe his wife had no child; and I think it will 
not be at all material whether this caſe were omitted by miſtake 


or deſign. 


Therule of law is that an heir at law ſhall not be difinherited 
by a deviſe, unleſs there be expreſs words or the intent of the 
deviſor be manifeſt and apparent. Lord Chief Juſtice Vaughan 
carries it farther in the cafe of Gardner v. Sheldon, and ſays that 
there muſt be a neceſlary implication : but I have often ſaid that 
this is Carrying it too far (@), and that the other is the true 
rule. Now it muſt be admitted in the preſent caſe that there 
are no expreſs words in this will to take the eftate from one of 
the coheirs in the caſe that has now happened. But it has been 
inſiſted on that this, though not expretlicd, appears to be the 
intent of the deviſor; firſt, becauſe he has given his ſiſter Mary 
only 5/.; ſecondly, becauſe it is equaliy realonable that the ny 


(a) See Mone d. Fagge v. Heeſeman, II. 12. Ges. 2. f. 140 141 ; and the 
As there cited. * _ * ; 
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2741, 2. and the other two fifters ſhould have the eftate in caſe there 


— 
No dem. 
Pornax 


WriexetrT 


was no child born as in caſe ſuch child died without ifſue defore 
the age of twenty-one. 
As to the firſt, it is a 


foreign and uncertain 


does not give his ſiſter Mary only 15, A 


inherit her according to the vulgar notion, which Þþ 
to be principally conſidered in wills. And no one can ſay 
becauſe he intended that his ſiſter Mary ſhould have only 
in caſe he had had a child who might have lived to nineteen or 
twenty years, and have wanted a maintenance during that time, 
reren if he had no child 
born at his is 2 ſtrange a Very uncertain 

ſumption, and certainl arne 
his intention; and I think that the contrary ought rather to be 


As to what was faid that it is as reaſonble to ſuppoſe that the 
teſtator intended that the eftate ſhould go in the ſame manner 
in caſe he had no child as in caſe a child had been born and 
had died without iſſue before the age of twenty-one, this is at 
beſt but conjeQure, and is to make a will for the teſtator in- 
inſtead of putting a conſtruction on that which he himſelf has 
made. It is (to be ſure) if he had thought of this caſe 
that he would have deviſed the eſtate in the ſame manner. But 
thereare (I own) ſome, atleaſt as many reaſons 
to induce me to think that if he had thought of it he would not 


have done it. But it is certain he has not done it: and as it is 


exceedingly doubtful whether he omitted it on or whe- 
ther if he had thought of the caſe he would have deviſed his 
eftate in the ſame manner, can any __y 
the deviſor is manifeſt and apparent ? if not, the rule of 


lawis that an heir ſhall not be difinherited, and Mary his filter 


was one of his coheirs. 
Though many cafes were cited inthe of this caſe, 
all of them (except five) related to thoſe points which I have 


endeavoured to lay out of the way as immaterial ; and 
therefore I ſhall take no notice of them, but ſhall confine mykdl 
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to thoſe five caſes which relate to the real point in 


entirely 
queſtion. 


again 


52 5˙ The caſe, As it is report - WicxzzrT 


Fertan 


Rog dem. 


— 


4 


Att 


175 


I 
4 


iſcs his eſtate to his ſon Rickard 


caſe of Sowell v. Garett, or Sexllt v. Ger- 


and 


The firſt was the 
rard, Moor . Cre. EL. 
ed in Moor, - a man dev 


422; 


is thus ; 


(a) Or in a will 
the deviſor. 
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1-41, 2. ceſſively to the ſecond, third, and fourth, ſons in tail male; an: 
Lyne if it fortune that the ſaid fourth ſon die without heirs male, then 
Rox dem. to the uſe of another perſon in tail male, with divers remain. 


ders over. The fon of the grantor had only one fon, who died 


. wit hout iflue male, fo that he never had a fourth ſon, and yet 


adjudged that the remainder-man ſhould take. But this being 
a ſettlement plainly intended to be in the common way of li- 
mitations, there could be no doubt of the intent of the parties; 
and therefore the words © if it fortune that the fourth ſon die 
without iiſue were conftrued to ſignify the ſame as for de- 
ſauit of tuch iffue,” and therefore that caſe is in nowiſe parallel 
to the preſent. 


Tue next caſe that was mentioned was the caſe of Efcourty, 
Marry, Comb. 437; whic': is reported in another book (a), 
Eft-viithed Cafes in the reign of William III. by the name of 
Gr aſcot and! Narren; and 1 know not how to diſtinguiſh that 


caic from the preſent. Ihe caſe was thus; a man poſſeſſed of 


a term deviſes it co an infant en ventre ſa mere provided it be a 
fon, at. if the child be a fon and die in its minority then to 
another: th. child was a daughter who died in her minority; 


and it was djudged upon a ſpecial verdict in the Court of 


King's Beach {Lat th: deviſes over could not take, becauſe 
there vas A condition precedent which never happened. It might 
have been ſaid in chat caſe, as has been ſaid in this, that it is 
as reaſu-:.bie to ſuppoſe that the deviſor intended that the eſtate 
ſhould gh co the deviſee over in caſe he had no child as in caſe 
he had a fon born who died without iffue, and yet no ſuch thing 
was inſiſted on. It is frequently very difficult in caſcs of wills, 
which are drawn by ignorant perſons, to find two caſes that 
agree with each other in every reſpect: but I think that this 
caſe and the preſent come very near to each other, only the pre- 
ſent caſe is in oni reſpect ſtronger for the defendants ; bec auſe 
here an heir is to be diſinherited; the caſe cited was only the 
nd an executùr, who is not favoured in law as an heir at 

w is. 

The next caſe was the caſe of Andrews v. Fulham (65), deter- 
mined in the King's Bench upon the words of this very will 


(e) 12 Med. 128 ; and Eg. Caf. Ar. 361. (b) 2 Str. 1092 ; 2 Eq Cl. 
4. Ro A wp (2) % OT | 
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conſideration; and I could mention many other cafes to the 
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20th of June 1738. As that court is the court which has the 1740, 2. 
reviſal and correction of the judgments of this court, its deter- was 
minations ought to have great weight here; and this julgment, uz dem. 
| own, weighs the more with me, becauſe the Judzes who pre- Fornam 
ſided in that court at that time were pertons ot great knowledge AE. 
and abilities. But however I think it may be plainly diſtin- 

guiſhed from the caſe now before the court; or, if it could not, 
all that we could dv is to give that judgment its due weight and 
a thorough conſideration, but we mult at lait be determined by 
our own. Now that caſe is plainly different from the preſent 
caſe. It was a determination only en @ leaſehold :/tate, and upon 
that foot many things were ſaid àt the bar to diftingui't that 
caſe from the preſent. As, firſt, that the perſon who was the 
plaintiff there, and againſt whom the judgment was given, was 
the repreſentative of a perſon who had ailented to the devitz 
04 cr, and therefore was concluded. 2dly, That the fame words 
u 1 will may have adifferent conſtruction in reſpect to a leafe- 
hold and in reſpect to a freehold eſtate. Whether thoſe dit- 
tinctions were inſiſted on by the counſel in the King's Bench or 
relied on by the Court, I cannot ſay: but I find from a ver 
good manuſcript report which I have ſeen of that cafe that a 

was there cited concerning a freehold, which was admitted to be 
law againſt the opinion of the Court, but the Cou:t ſaid in anſwer 
that the caſe then before them being the caſe of a leaſehold the 
proviſo muſt have a different conſtruction. And I am willing 
to think that the Court went upon this diſtinction; for it is 
certain that the ſame words in a will may have quite a different 
conſtruction in reſpect to leaſehold and freehold eſtates. It was 
ſo determined in the caſe of Papillion v. Veyce (a) both by the 
Maſter of the Rolls and the Lord Chanceilor after very great 


ſame purpoſe, but | chooſe rather to put one plain inſtance to 
iluſtrate it, and ih] then leave it. Suppoſe a man deviſes free- 
hold and leafciold eſtates to A. and the heirs ot his body, re- 
mainder to B. and the heirs of his body; the remainder ia 
reſpect to the leaſc hold eſtate can never take place, becauſe it 


(a) 2 P. Am. 471.—8ee allo Forth v. Chapman, 1 P. Nut. 667 ; Aitin/or v. 
HH :cou/n, 3 P. M:. 260, 261; Read v. Heil, 2 At. 647; Sujicld ve 4d. 
Org, 3 A. 288; Earl of Stafford v. Buckley, 2 Vis. 180; and Sorichly ve 
Sareted e, ib, 616; —But fee cout. Porter v. Lradley, 3 D. & E. 146; Lain- 
oy v. Daxiry, 6 O. C T. 314; and R.. J. Sera v. 7, 7 D. F. 55g. 


Cann 
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1741, 2. cannot be limited after an eſtate- tail: but it is plain that the 


Leng Femainder to B. in reſpect to the freehold eſtate is good. 
Ros dem. 


have not been able to obtain a report 


I can collect from the decree the principal matter in judgment 


before the Court was in reſpeR to the perſonal eftate, of which 


the plaintiffs praved adiftribution as next of kin, as to which the 


We are therefore of opinion, for the reaſons aforeſaid, that 
the deviſe in remainder to Katherine and the two ſiſters Cliaa- 


Mary one of the coheirs of the deviſor, under whom the defen- 
dants claim ; and that therefore according to the rule the verdict 


(4) Gilb. Eq. Caf. 74 Prec. in Chare. 316; and 2 Eg. Caf, Abr. 245- 
muſt 
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de entered up for the plaintiff only for two thirds of the pre- 14, 2. 
miles, and as to the other third part for the defendants (). 


Rox dem. 


It 


it 


int 


NawTow again? WALKER. Thurſday, 


6 OTION againſt an adminiſtrator to pay a certain ſum pto aach. 


of money which the inteſtate was obliged to pay by ment again 

rule of Court entered into at the trial at nifi prĩus and 4 
wards, in Newton's lifetime, made a rule of this Court. not perivem= 
ing a rule of 
We denied it as we had done in the fame caſe ſeveral times Qt ener- 
before (a). — 


the inteate. 
iſt, Becauſe we had no method to enforce the rule even 


gon the party himſelf if he had been alive, but by proceſs 
contempt which is perſonal, and cannot be carried on againit 
(a) See Wart v. Strazne, M. 13. Ces. 2. ſap. 13 5. 
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1741, 2. 2dly, Becauſe the adminiftrator may have no aſſets (a), and 
Lo this would be a very improper way of trying that matter; nor 
NzwTox would a determination in this caſe bind the the reſt of the cre. 


we. ditors nor could it be pleaded to any other demand. 


ALKER 
(a) See Howard v. Ratherne infra, and the cafes there referred to. 


Wedn:iday, Howard Executor &c. againſt RaTBORNE, 
Feb. icth. 


There may © HE defendant had obtained the common rule for a non- 


be the like tuit on tac late itatute. 

judgment a: 

in caſe of g 1 he's 

nonfuit - And on ſhewing cauſe againſt it, it was inſiſted that the 
gainſt an ex- plaintiff being an executor ought not to pay coſts (a), and that 
ecutor plain- theref 
tiff, for not 

going on to 

trial, under (a] Bennet alminiſtrator v. C:irr. 4 Err. 19283; and Read executor v. 
Rat. 14. G Termen, Tr. 37 Ceci. 3. B R. S. P.—Nor does a plaintiff executor pay the 
2. c. 27, but coſts of a nonſuit, in the ordinary caſe. Higgs adminiftratrix v. Harry, 6 D. & 
without E. 656.—But hc pays the cofts of a nonpros. Hatucs executrix v. Seurders. 


cofts. 3 Burr. 1584; Li v. Nils. Sir, C. C. 14; Say. C, 94; and Higgs 

Barnes adminiſtratrix v. Warry, 6 D. & E. 654. Or coſts ror not going to trial ac- 
130. cording to notice. Eaves v. Acute, Salk. 314. contra Bennet v. Coker, 4 Burr. 
3. C. 1927. -◻n certain caſes, where the plaintiff execu:cr has nut been guilty of lache, 


the Court will give him leave to diſcontinue without paying coſts. 4 Burr. 1928, 
g.—An executor may make uimſelf liable to cofts, by applying to be made party 
to a rule of Court in which coſts are reſerved. The executers of Sales v. Waite 
one &c. Fan. 27th, 1745, 6. C. B. 

«© This motion had hung a long time in this court. 

The firſt motion was by Smales, complaining of exceſſive damages in 2 
ſecond writ of inquiry in an action of treſpaſs breught by Waite for an exhor- 
bitant diſtreſs (as was ſuggeſted) taken by Sales againit Maite. 

There had been a former writ of inquiry, in which 3 50 J. damages had been 
found : but that had been fer afide for irregularity ; and in the ſecond writ of 
inquiry the jury found 4cc/. damages. 

A rule nim was obtained to ſet aſide that inquifition as exceſſive, but was diſ- 
charged by dite upon ſhewing cauſe and reading many affidavits. After that 
he proceeded to judgment, and a writ of error bc::g brought the 3j was 
affirmed in B. R., and another writ of error was brought in the Houſe of Lords; 
and whilſt that was pending, it was diſcovered by Snales that Waite's moſt ma» 
terial affidavits, by which he diſcharged the rule, were ſworn before one Martin- 
dale, who had no commiſſion to take affidavits. Upon this a freſh complaint was 
made to the Court by Smet, ſuggeſting that Waite and his witneſſes knew that 
Martindale had no commiſſion and therefore did not regard what they ſwore, as 
they were not liable to be indicted for perjury, and that this was a contrivance 
of Waire's to impoſe upon the Court by laying falſe affidavits before the Court in 
order to get the rule agiint bim oiſcharged. The judgment obtained by 
Waite was affirmed by the King's Bench, and gone up to the Houſe of Lords, fo 
out of our power. | 

We theretore made a rule againſt Maite to ſhew cauſe why an attachment 
ſhould not go againſt him; and when he came to ſhew cauſe, he inſiſted he did not 
know at the time of ſweating the atfidavits that Martindale had no commiſſion, 
(though he admitted that he had none,) and that none of the perſons who made 
aifidavits before him knew it, but that . 
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therefore coſts ought to be left out of the rule. And upon 1741, 2. 
— 


looking into the ſtatute, 


Howanzn 


We were all of that opinion ; and therefore it to the 
defendant to wave his rule, as it wouid be of little or no ad- 
vantage to him. But he inſiſting on the rule, we made it ab- 
ſolute, but ordered coſts to be left out.” 


he having taken upon him to take affidavits for other perſons fora long time 
beſore. And he inſiſted that nothing was ſworn in the affidavits on his part in 
order to diſcharge the firſt rule but what was ſtrictly true. 

The Court likewiſe was informed that an information was granted by the Court 
of B. R. againſt Waite for his mal-praftice in obtaining theſe affidavits, on a 
ſuppoſition that he knew that Martindale had no commiſſion 

Upon this and Waite's conſenting to ſtay proceedings upon the judgment, we 

ordered him to proceed again to execute a writ of inquiry before the judge of aſ- 
ſize, without ſetting aſide the former inguiſition, but with directions that Smales 
ſhould not inſiſt that a writ of inquiry had been executed before nor upon the judg- 
ment which Waite had obtained in bar to this inquiry. And we enlarged the 
rule for an attachment until after the information tried, and the inquiſition on 
this writ of inquiry. 
Before either, Sales died, and his executors applied to the Court to be at liber - 
ty to go on with the trial, and to ſtand in the place of their teſtator to all intents 
and purpoſes, and a rule by conſent was made accordingly. Waite being acquit- 
ted by a jury upon the trial of the information, we diſcharged the rule for an at- 
tachment againſt Maite, but reſerved the cofts and all further directions until after 
the inquifition upon the writ of inquiry. That came on at the laſt Tori Aſſizes, 
and the jury found damages for Waite 4col. as the former jury had done, and 
no motion was made to the Court within the four firſt days of the laſt term to ſet 
alide the inquiſition for execeſſive damages, or for any other reaſon. 

We were therefore of opinion that Mr. Snales had been in the wrong from the 
beginning, and that Maite had not been guilty of any mal-praftice, and we made 
a rule to give Waite liberty to proceed on his judgment. And as he had been kept 
out of his money ſo long by the motions and proceedings in this court, the firſt in- 
quiſition being in 1741, we thought it reaſonable to give him the caſts of the 
laſt inquifition and the coſts of all the proceedings in our court, except of a 
rule which was made by conſent for enlarging the time of the trial from the 
Lent until the Summer Aſſizes. It was infiſted that the executors ought not to 
pay coſts, as it did not appear that they had aſſets: but it was anſwered by the 
Court that they had made themſelves liable by agreeing to ſtand in the place of 
their teſtator, and by enterting into a rule by conſent, wherein coſts were re- 
ſerved. MS. Willes Chief Juſtice. 

—An executor or adminiſtrator may alſo make himſelf perſonally liable for 
the plaintiff's demand by giving a bond to abide by an award to be made touching 
the matters in diſpute between his inteſtate and the plaintiff, though the admi- 
niſtrator award that he, as adm ſtrator, ſhall pay; and conſequently to debt on 
ſuch a bond the adminiſtrator cannot p!eai pleuè adminiftravit. Barry v. Ruſt, 
1 Durnf. & E. 691.—And for non payment the arbitrator may be attached, if 
the ſubmiſſion be made a rule of Court. Worthington v. Barlo adminiſtratrix, 7 
D. & E. 453—But where the arbitrator only aſcertains the amount of the de- 
mand, without ordering the adminiſtrator to pay it, it does not oper ite as a deter- 
mination by the arbitrator that the adminiſtrator had aſſets, and if he has no 
Aſete, he is not bound : pay. Pearſin v. Henry, 5 O. CE. 6. 
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Rowlizr againſt AlrLEN (a). 


oy OTION tochange a venue after a rule obtained from 


a Judge for further time to plead, but before any plea 


All the officers of this court certified that it dad been the con- 
ſtant practice of the Court never tochange the venue after an 
application for time to plead and a rule or a Judge's order ob- 
tamed for that purpoſe That it had been fo determined over 
Nr e Ee 


it had been ruled ſeveral times that after taking out a Judge's 
ſummons for time to plead, the party ſo applying nat be 
at liberty aftcrwards to move tochange the venue. 


But my Brother Parker and Zones this a moſt unreaſon- 
able practic e, and the rather becau it was alleged, and 
inquiring of the] of the — — 
to be true, ) that in court they always allow the deſendant 
to move Lr 
Aud as che rule in this court, it is a hardſhip on a de- 
fendant ; for if he lives at the diſtance of ti 
miles the plaintifF may bring his action ji Middleſex (, and 
before the attorney can have inſtructions from his client to move 
to change the venue the time for pleading will be out; and if he 
applies tor further time, he is then, it ſeems, too late to make 
fuch a motion, which is moſt abſurd and unreaſonable. 


However we thought ourſelves bound by the preſent practice 
until we made a rule to alter it, but reſolved to make fuch arule.” 


(a) Vid. Dennis v. Flacker, Barnes 489. S. P. 

(6) Hut the diſtinftion that now prevails obviates this inconvenience. “ The 
diſtinction is Wis 53 The venue may be changed after an order for time to plead 
though upon the terms of pleading iſſuably; but not after an order for time to 
dead, where the terms are to plead ifſuably ard rake focrt notite of trial 
et the for ff ſitimgs in Londen or Midelefex, becauſe there a tial would be loft” 
Pergt v. Lader, 511. See allo Emnrer v. Cres, and ui, v. Grey. Bare 
26 403 ; and Stipls; v. Cigar, 7 D. & E. 698. 
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1741, 2. 
Tromas Muscrave againſt Tnouas Gavx and 


F 
THOMAS FRANKLYN. Fed 


525. Bethe wn etrent, co filler, by In pleading a 


IWilles, Lord Chief Juſtice. © Treſpaſs. The declaration Pature © 
ſets forth that the defendants on the 1| of 2 May 1738 and at e 
— r of October expreſs 
2 and entered the plaintiff's cloſe, viz. one acre of n whe- 

n ke ther ane the he common@- 
the $ there growing, to the 7 
ate up trod down and conſumed other graſs ä 
— ny» Kot cattle, viz. horſes, mares, $, bulls, Gourt wi! 
COWS, onen, and ſheep, to the value of roof; er ain et. ge 
mia c. To the plaintiff's damage of 100. ture of the 


The defendants to the force and arms &c plead not guilty ; f n- 


And as to the reſt of the treſpaſs ſay that the place in which mon GB. 
'&ic at the times when &c was one acre of land in the faid field out ind, 
called Old Field in Wentworth, abutting as is deſcribed in the may be par- 
plea; and that the fame is and at the times when &c was the ., fe d. 

bis right juſt 2 — 
in his in the AS 
done in the If the defendant Cove, _—_— 


The plaintif in his replication makes a new affignment, and be 
es that the treſpaiies laid in the declaration were done in one Jash 
acre of land of the plaintiff's lying in Old Field, which he de- the foil of 
ſcribes to be bounded in a different manner from the acre ſet unn 
forth in the plea. — 

To this the defendants in their rejoinder ſay that as to all the bag a 
evoutoinite Giecrefad evo ated, comme Goda = couchancy, 
ing and entering into the acre of land new and treading an be not 
and conſuming with their feet in walæing the graſs there grow- pam 
ing, and eating up treading down and "kei with ninety arable land, 
Iheep, parcel of the cattle in the declaration mentioned, other k will be 


taken to be 
graſs there gro wing, they are not guilty. And 35 10TAS Fees common — 
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174t, 2.4 the trcſpaſs, they plead that long before the time when the 
— trefpals is ſuppoſed to have ben committed, and alſo at the ſaid 


Me 


GRAVE 


Cavi- 


times warn ccc. Peter Allen Doctor of Divinity Dean of Ely and 
tie Chapter ut that church were ſeifed in fee in right of their 
church of we manor of Nenttrorth with the appurtenances, 
and that they and all thoſe whole eitates they have and had in 
the ſaid manor of IFentwort) with the appurtenances, from time 
whereof tne mggnory of man is not to the contrary, have uſed 
and enjoyed * have been accuſtomed to ue and enjoy a fold 
court: vr common of paſture called Granj:ns for 300 ſheep, 
comprutin; the hundreds by the greater hundred, that is to lay, 


120 thcep fur every 100, amounting in the whole to three hun -· 


red and lixty ſurep, in the faid field called Oli Field, whereof 
the {414 acre of land new aſſigned is a: d at the times when &e. 
and time out of mind was parcel, except in their own lands 
there, every year in which the id field called Ol Field or any 
parc thereof was fown with corn from the time of cutting ang 
carrying away the corn there growing until the ſaid field or 
to:ne part thereof hath been refuwn with corn, and every year 
when the faid: field hath been fallow for that whole year. And 
the defenlants further ſay that the faid fold courſe or common 
of paſture from time whereof the memory of man is not to the 
contrary hath been parcel of the faid manor and demiſed and 
demifable by copy of the court rolls of the manor by the lords 
or their ſteward tor the time being either in the w or in 
parts and proportions in fee-{imple or otherwiſe at the will of 
the lord according to the cuſtom of the manor; and that the 
faid Dean and Chapter being fo ſeiſed before the faid ſeveral 
times when &c vg. on the 27th of Haber 17 32 at their court 
of the faid manor held by Samuel Gertward their ſteward by 
copy of court roll according to the cuſtom of the faid manordid 


grant to Fobn Druſing, gentleman, one fourth part of the faid 


fold courſe or common of paſture, to hold the fame to the faid 
Joh Dow fig his heirs and aſſigns at the will of the lord ac- 
corcing to the cuſtom of the manor ; by virtue of which grant 
the ſaid Jahn Detuſiug was and is ſeiſed of and in one fourth 
part of the ſaid fold courfe or common of paſture in fee at the will 
of the lord according to the cuſtom of the faid manor; and that 
he being fo ſeiſed before the times when &c. vr on the rſt of 
Cds. ler 1727 it was vprecd bet ern him and the defer dant Cave 


that 
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that he the ſaid Fohn Dowſ/ing ſhould and might feed and de- 1741, 2. 
paſture ninety ſheep of the ſaid Thomas Cave in the ſaid field 


called Old Field whereof &c at ſuch times as he the ſaid John 
Dru ſing had ſuch right of fold courſe therein, and uſe and en- 


Mos 
GRAVE 


joy the ſaid common of paſture there with the faid ſheep of the Cavz. 


ſaid Thomas Cave as long as both parties ſhould pleaſe ; by vir- 
ture whereof the ſaid Thomas Cave and T homas Franklyn as ſer- 
vants of the ſaid John Dowfing and by his command on the ſaid 
1ſt of May 17 38 and at divers other days and times between that 
day and the ſecond of Octaber then next following (each of the 
laid days and times being when the ſaid field lay fallow) did enter 
into the faid acre of land in which &c. in order to put the ſaid 
ninety ſheep of the ſaid Themas Cave into the ſaid field called Old 
Field to depaſture the graſs then growing there and to uſe the 
faid common of paſture, and did then put the ſaid ninety 

there for the purpoſe aforeſaid ; i 


re 
D:w/ing there, as it was lawful for him to 
Thomas Cave and Thomas Franklyn in ſo doi 
times when &c did neceſſarily tread 
their feet in walking a little of the 
growing there, which is the ſame breaki 
ing down and conſuming &c in the faid acre above new aſ- 
ſigned ; and this they are ready to verify &c. 


To this plea the plaintiff demurs, and ſhews for cauſe of de- 
murrer that it is not alleged in the faid plea that ſaid fold 
courſe or common of paſture therein mentioned is appendant 
appurtenant to the ſaid manor, nor does it with ſufficient cer- 


tainty appear whether the ſaid fold courſe or common of paſture 


in the ſaid plea mentioned be common appendant appurtenant 
or in groſs, or what other fort of right of common it is. The 
defendants join in demurrer. WE” - 


And on this demurrer it comes now before the Court (a) for 
judgment; and the only queſtion is whether this right of com- 
mon inſiſted on by the defendants in their plea be well pleaded 


(=). The caſe was twice argued by Boorle, Serjt. for the plaintiff, and Draper, 
S-rjr. for the defendants, on the 6th of February 1740, and cn the Sth of February 
1741. ; 
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1741, 2, The objeCtion ſet forth in the demurrer amounts to no 
than 


2 


Mos 
GRAVE 


againſt 
Cave. 


this, that it does not ſnfkciently appear whether it be — 
mon appendant, common appurtenant, or common in groſs, or 
what other fort of right of common it is; and if there were no 
other objection, we think that this admits of a plain anſwer. 


It cannot be any other fort of common, becauſe there are no 
other ſorts of common of paſture but theſe three ſpecified in the 
demurrer. For though common of vicinage has been menti 
which is ſometimes reckoned the rights of common, 
there is properly no ſuch right of common, but it is only an ex. 
cuſe for a treſpaſs. If it were a right, it would prevent an in- 
cloſure, which (it has always been holden that, it will not. 
Vide Co. Lit. 122. a. (a). 


The only queſtion therefore is, if it ſufficiently appear in the 
plea whether this be a right of common appendant, appurte- 
nant, or in groſs; and we think that it plainly appears to be 
common appurtenant. 


It cannot be common appendant, becauſe that canonly 
to arable land; as is held in C. Lit. 122. 4. (5). It is ofcom- 
mon right, and muſt be claimed in the waſte of the lord. It iʒ 
not for a certain number of cattle, but only for ſuch as are le- 
vant and couchant on the land; and therefore it cannot be ſe- 
vered, not even for a moment, nor turned into common in groſs. 
And the foundation of this right is'that when a lord grants to 
his tenant arable land, he muſt have cattle to it, he muſt 
have cattle to manure it; and if he has only arable land, he muſt 
keep his cattle ſomewhere whilſt the corn is growing, and there - 
fore of common right if the lord hath any waſte, he may put 
his cattle there. This therefore cannot be common 

1ſt, Becauſe it is not claimed as incident to arable lan], but 
to the manor of Wentworth. | 

2dly, Becauſe itis for a certain number of ſheep, and not for 
ſuch only as are levant and couchant. 


(a) Per Powell J. in Bromffeld v. Kerber, 11 Md. 73. And by ſuch inclo- 
ſure the common for cauſe of vicinage is gone. Smith v. Hoto and Redman B. R, 
cited in 4 Cc. 38. 5.; and 1 Rel. Abr 399. K. pl. 3. 

(5) See alſo Bennet v. Reeve, Mich, 14 Geo. 2. B. C. ſup. 227. 
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of the manor and fo can never afterwards be granted again by 
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the lord, but by the lord himſelf in another man's foil, 


4athly, Becauſe, as it is laid to be demiſed and demiſable time 
out of mind, it muſt have been enjoyed ſeparately from the 
manor, and conſequently from the eſtate to which it is faid to 
belong, which common appendant cannot. 


It was ſaid by my Brother Draper, and it is certainly true, 
that no diſtinction is ever made in pleadings between common 
appendant and appurtenant, but the word pertinent” is always 
made uſe of, and fo it only from the nature of. the 
common which is pleaded whether it be common appendant or 
appurtenant (a); as we think it plainly does inthe preſent cafe. 

It cannot be common in grols, becauſe it is pleaded to be par- 
cel of the manor, which common in groſs cannot be (5). 


It muſt therefore be common appurtenant ; and ſo we think 
that there is no weight in the objection which is ſet forth in 
the demurrer. 


, But there was another objeAtion made at the bar, which 
gered us a good deal more, which we thought at 
_ difficult to be got over: but upon further conſideration we 
think that this likewiſe will receive a plain anſwer. 


The objection is that this common cannot be parcel of the 
manor, and yet be demiſed and demiſable by copy of court 
roll; becauſe as ſoon as it is once ſevered by ſuch demiſe and 
granted by itſelf without any land with it, it ceaſes to be part 


copy ; becauſe nothing can be granted by copy but what is par- 
cel of the manor, This is the ſtrength of the objection. 


To this it was anſwered that not only common but ſeveral 
other things merely incorporeal may be granted by copy of court 
roll; and ſeveral caſes were cited to this purpoſe. In G. Lit. 
58. 6. it is ſaid that the herbage or veſture of land, underwoods> 
and whatever concerneth lands and tenements may be granted 
by copy of court roll. And he goes farther and fays that a 


(a; Vid. 4 Cs. 38. 
(6; Vid. Day v. Seine, Sir * n 3 and Cre. Car. 438. : 
2 fair 
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1741, 2. fair or market appendant to a manor may be granted by copy, 
Lo) In 1 Rol. Abr. 498, A. pl. 1. it is expreſsly faid that tithes may 


be granted by copy of court roll (a): and though the contrary 
ſeems to have been determined in the cafe of Sands v. Drury 
Cro. Eliz. 81 4, yet that caſe when conſidered is a cafe of no 
great authority as to this point; firſt, becauſe the Judges there 
were divided in their opinion as to this; for though they all 
agreed in the judgment, fome of them went upon another rea. 
im, becauſe it was not found in the ſpecial verdict that the tithes 
were demiſed by copy time out of mind; and Popham J., who 
held that tithes were not demĩſable by copy went upon this rea- 
fon, that they could not be parcel of a manor, which I ſhall 
thew by and by to be a miftake and that they may be parcel of 
a manor; and if fo, his reafon fails: and they all in that caſe 
agreed that common and prima veſtura prati might be granted 
by copy. In the caſe of He v. Taylor, Mow 355. it is held 
that underwood, tithes, a market, or piſcary, may be granted by 
copy of court roll, if the cuſtom will warrant, it; and it is ſaid 
there that the market of Crackham or Crokenhoarn in the 

of Somerſet has always been granted by copy. And the fame is 
faid in the ſame cafe, as reported in 4 Co. 30. ö. 31. 4. 


I own that when theſe cafes were firſt cited, I thought that 
they only meant that when copyhold land, to which common or 
any other proſit is appurtenant, was granted by copy, the com- 
mon or other thing appurtenant will paſs with the land ; and 
taking them in this ſenſe, the caſes cited would not at all help 
the preſent cafe, becauſe here no land is granted, but only a bare 
right of common. But upon looking into the cafes and conſi- 
dering them, I find that they go farther, and that the meaning 
of them all is that common, tithes, and the other things, may 
paſs by copy of court roll by themſelves without any lands. 


What my Brother Draper faid the laſt time plainly ſhews 
how this may be, and has removed all the doubts that we had 
in relation to this matter, For, as we are upon a demurrer, if 
this right of common as pleaded can be good upon any ſuppo- 
tion whatfoever, we muſt take it to be fo. Now ſuppoſing it 
to be, as my Brother Draper ſuggeſted, that Ol l Field was for- 


(a) Vid. Hurgr. Cc. Lr. 58. 5. 3. 9. 
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sega gr 8 3 


90982 


tance, is in the eye of the law conſidered only as a 
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merly part of the manor, and that the lord time before memory 1741, 2. 
granted away Old Field, teſerving common of paſture therein 
for 360 ſheep, this right, ſo reſerved, will —_— remain Mus- 
parcel of the manor ; as if the lu grant away his demeſaes 7 
reſerving a rent, t us rent is und ubtedly parcel uf the manor, Cars. 
as is held in 2 Rol. Mr. 120. pd. 4.. ho cites for this an old 

caſe in 22 AF. 53. Nay, thuc oguk goes ſtill farther ; for in 

the ſame page, pl. 2. and 3. it is expreſsly held that ſeek tent 

may be parcel of a man r; as if tue lord by his deed, wir 

he reſerves the rent, or by 2 decd ſubſequent, relate all the fer- 

vices to tie tenants, in which caic the rent will undoubtedl 

become tent ſeek, yet it is parcel of the manot; for which 1 

he cites the fame book of afſize, and alſo 31 Af. 23, which 

caſe is much ſtronger than the preſent. 


Taking it therefore that this common may be parcel of the 
manor, there is but oac difficulty remaining, how it can be de- 
miſable by copy after it has been once ſo demiſed, bceauſe ſuch 
demiſe fevers it from the manor, and turns it into a common in 
groſs; and fo it ceaſes to be parcel of the manor, and if it 
ceaſed to be parcel of the manor, it can never be demitable 
again by copy. But there is à plain anſwer to this when the 
nature of the caſe is thoroughly conſidered. Far if the lord by 
a common law grant had demiſed this common for years, though 
it had been holden as common in groſs during the term, after 
the end of the term it would be common appurtenant and parcel 
of the manor again. And every copyhold, t of iaheri- 
at 
will, and conſequently a much leſs eſtate than that of a term of 
years. Though therefore it ſhould be taken to be in groſs dur- 
ing the eſtate of the copyholder, as ſoon as it comes again into 


the hands of the lord, it is common appurtenant again, and 
parcel of the manor as before, 


This anſwer, if there were no other, would be ſufficient to 
remove the objection, But I think that the matter may be 
carried ſtill farther, and that it is common appurtenant even 
whilſt it is enjoyed by the copyholder, for the lame reaſon as 
copyhold lands are always conſidered in point of law as me 
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1741, 2. and as the demeſnes of the manor, even whilſt they are enjoy. 
hn ed by copyholders of inheritance. 
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Cave. 


The caſe may be put inthe fame manner of tithes. Su 

a ſpiritual perſon lord of a manor and poſſeſſed of lands parcel of 
his manor which were tithe free in the hands of the lord, and 
that from time memory he had granted away theſe lands 
reſerving the tithes, the tithes in this caſe would remain parcel 
of the manor; and if the manor came to the crown on the dil. 
folution of the monaſteries and was afterwards granted by the 
cron to a ſubject, theſe tithes ſtill remain parcel of the manor, 
and, if the cuſtom will warrant it, may for the ſame reaſon be 
r So a fair or a market append- 

granted by copy, becauſe a grant by copy to hold 
a the will of the lord according to the cuſtom of the manor 
does not deſtroy the appendancy ; but they remain ſtill parcel 


of or appendant to the manor, notwithſtanding ſuch grant (a). 


„„ e 
received an anfwer. 


We did not conſult my Brother Forteſcue A., becauſe he 
was not here when the caſe was ar : but my Brothers 
Parker and Burnett agree with me, the reaſons aforeſaid, 
r muſt be ſor the de- 


j 


() See Ds . Gibbon Bart. n Dog and Ree. d. Hale v. W; 
Ke | , 709 3 . 
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Joux ParxnursT Eſq., Sir Joux ForTESCUE 1 
Al AN b, Knight, and ſeveral others their Tenants, Feb. 234. 


and the Tenants of Mrs. KATRERINE DorMER, 


againſt JoSEPH SMITH, Leſſee of Joun Dou E 
| Eſq ; in Error. 


HIS was an ejectment brought in the Court of King's pom. Proc: 
Bench to recover the manor of S$;bdon and other premiſes Limitation 


in the county of Bucks by Foſeph Smith on three ſeveral demiſes *2 4. for. 
made by John Dormer ; the firſt on the 1ſt of March 1731 for 0s i be fo 
twenty years from th: 23th of February then lait; the ſecond long live,] 
on the 10th of January 17 ;2 for eighteen years; and the third an4 from 


on the 20th of November 17 35 for fifteen years. — 4 


or other 
In Michaelmas term 17 38 the cauſe was tried at the bar of ner deter- 


the Court of King's Bench, when a ſpecial verdict was found, . egen: f. 
in ſubſtance as follows. mited to A. 
To 
Fohn Dormer Eſq. and his ſon Sir Jahn Dormer Knight and hn d, trut- 
Baronet, (both ſince deceaſed) e ü 5 
queſtion by indenture of feoffment, 1 3th Auguſt 1662, between the life of A. 
the ſaid F. Dormer and Sir J. Dormer of the firſt part, * Here 
Suſannah Browne of the ſecond part, Sir R. Fenkt 
Sir William Child Knight of the third part, and F. Cave Eſq. d afterthe 
and T. Marriott Eſq. of the fourth part, in conſideration of a fer other 
marriage then intended to be had between Sir 7. Dormer and mination of 
Suſannah Browne, and of 5000! being her marriage portion, the faid term 
granted and enfeoffed the faid manor &c to Sir R. Fenkinſon, — whe 
Sir V. Child, J. Cave, and T. Marriett, and their heirs, to the the body of 
uſe of Sir R. Fenkinſon, and Sir W. Child and their heirs, to the A. in tail 


intent tomake them tenants of the freehold for ſuffering a com- g with 


mon recovery to the following uſes; ſſ. to the uſe of the faid J. mainders 
Dormer and his heirs until the marriage &c &c; (with divers over: A. p- 


remainders not neceſſary to be here ſtated ) remainder to the faid fingen with 
J. Dormer for his life; and after his deceafe © to the uſe and jevied a fine 


and ſuffered 
a recovery, and both died ;—held that the Iimitation to B. was a good limitation; that the li- 
mitation to the truſtees was a veſted remainder ; that the freehold was in them at the time 
of levying the fine z conſequently that the fine did no! make a good tenant to the precipe, and 
chat the recovery did not bar either the remainder to B. ot the ſubſequent remainders. 
. + Bro. P. C. 405. 3 Atk. 135. S. C. 


behoof 
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1741, 2. behoof of Rabert Dormer (a). ſecond ſon of the ſaid J. Dormer 
3nd his affigns for and during the term of ninety-nine years, ii 
Paar- the ſaid Robert Dorner ſhould fo long happen to live; and from 
wun5T and after the death of the ſaid Robert Normer or other ſeongr ge. 
25575 termination of the e/tate herein limited ta the ſaid Robert Dormer 
Leſſee of for ninety-nin- years as aforeſaid then to and for the uſe and 
Donna ; behoof of the ſaid Sir Robert Fenkinſon and Sir William Child 
Error. and their heirs for and during the natural life of the faid Rabert 
Dormer, upon truſt and confidence to ſupport and preſerve the 
contingent remainders uſes and eſtates hereinafter li-aited fiom 
being defeated or deſtroye , and for that purpole to mate entries 
as occaſion ſhould require, nevertheleſs to permit the ſaid Robert 
Darmer and his aſſigns to take the rents iſiues and profits thereof 
during the term of his natural life; and after the end or ather 
ſooner determination of the ſaid term then to the uſe and behoof 
of the firit ſon and iſſue male of the body of the faid Robert 
Dormer lawfully . to the heirs male of the body of 
ſuch firſt fon lawfully ing; and for default of ſuch ithue,” 
» the af of of wn ry other fon and fons of the 6:4 
Ribert Dormer ſeverally ene er fo in tail male; 
Remainder Dormer, younger fan of the ſaid 
John Dormer, and to truſtees to preſerve contingent remainders, 
remainder to his firſt and other foas in —— — 
ſame is limited in the caſe of Rabert Dormer ; 
Remainder to all and every other fon and ſons of the faid 
Fohn Dormer, ſeverally and ſucceſſively in tail; 
Remainder to the fad 222 male of his 


5 Peter Dormer, brother of the ſaid Jahn Dormer 
and his aſſigns for ninety-nine years, if he {hould fo long live; 
to truſtees to preſerve contingent remainders; re- 

mainder to his firſt and other ſons in tail male; 

With the like remainder to Feet :d Dormer, another brother 
of the ſaid Fohn Dormer, and his amgns for ninety-nine years, 
if he ſo long live, and to truſtees to preſerve contingent 
remainders, and to bis firſt and other ſons in tail male; 

Remainder to Bennet Darmer, fon and heir of Euſeby Dormer 
deceaſed, who was the brother of the ſaid John Dormer, and his 


{ ©) Lite one of the Juſtices of the Cour: of Common Pleas. 
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aſſigns for ninety- nine years, if he ſhould fo long live; re- 1741 2. 
mainder to truſtees to preſerve contin remainders; re- 
mainder to the firſt and other ſons of t Dormer in tail Panx- 
male ; and for default of ſuch iſſue, "ads 
Then © to the uſe and behoof of Euſeby Dermer, brother of Siga 

the faid Bennet Darmer, and nephew of the ſaid Jobs Dormer, L= of 
for and during the term of ninety-nine years, if the ſaid Euſeby Ss 3 
Dermer ſhould fo long happen to live; and from and after the a 
death of the ſaid Euſeby Dormer, or other ſooner determination 
of the eſtate herein limited to the ſaid Euſeby Dormer for 
ninety-nine years as aforeſaid, to and for the uſe of the faid Sir 
Rabert Fenkinſon and Sir William Child and theic heirs for and 
during the natural life of the ſaid Eu/eby Dormer, upon truſt to 

t and preſerve the contingent remainders uſes and eſtates 
heceinaſter limited from being defeated or deſtroyed, and for 
that purpulc to make entries as occahon ſhould require; never- 
theleis to permit and ſuffer the ſaid Euſeby Dermer to receive the 
rents iſſues and profits thereof to his own uſe during the term 
of his natural life ; and after the end or other ſooner determi- 
nation of the ſaid term then to the uſe and behoof 
ſon of the body of the ſaid Euſeby Dormer lawfully 
and of the heirs male of the body of ſuch firſt fon 
begotten; and for want of ſuch iffue,” to the uſe 
other fon and ſons of the ſaid Euſeby Darmer, ſeverally and 
ſucceſſively in tail male, &c ; with an ultimate remainder to 
the ſaid John Dormer in fee. 


On the iſt of Odteber 1662 the marriage between Sir J. 
Darmer and S. Browne took effect; and in Micbhaalmnas term 
14 Car. 2. a recovery was ſuffered to the uſes of the feoffinent. 

In Eaſler term 1726, 12 Ces. 2., the ſaid Rabert Dormer, 
Who was then poileued of the premiſes in queſtion under the 
above ſettlement for ninety-nine years determinable on bis life, 
(all the preceding limitations in the ſettlement being determi- 
ned), and Fleetwood his only fon levied a fine, and in the fame 
term they ſuffered a recovery to the ule of the faid Robert 


Dormer in fee. 


Afterwards in the lifetime of Robert (22d of June 1726) the 
laid Fleetwood his only fon died without itiuc. FRY 
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1741, 2- On the 16th of September 1726 the ſaid Robert Dormer died, 
s poſſefon of the premiſes, without leavirg any male iſſue, 
Paxx- but leaving four daughters, Mary Dormer, 'E 


WURST 


2 of Sir J. Forteſcue Aland, Ricarda the wite of the ſaid Jahn 
Sin Parkhurſt, and Katherine Drmer, who on their father's death 
Leiſee of entered on the premiſes in queſtion, and in Eaſter term 1730 

1 oy with the huſbands of the two who were married levied a 
ne. 


On the 3d of September 1729 Euſeby Dormer ' the nephew of 
Fohn Dormer the ſettlor) died, leaving a fon Fobn Dormer, the 
leſfor of tne plaintiff, who (the intermediate remainders in the 
ſettlement of 1662 being ſpent) made five ſeveral actual entries 
(a) - = 2 — claiming title; viz. y Fanuary 1731, 
6ch r 1732, iſt January 1732, th October 1733, and 
10th ; © mo 44, they 7 — "or 


The jury found the laſt demiſe laid in the declaration, on the 
20th of Nevember 1735; but ſubmitted whether &c. 


This ſpecial verdict was twice argued in the Court of King's 
Bench, where judgment was given for the plaintiff (5), to reverſe 
which a writ of error was brought ; and the caſe having been 
argued at the bar of the Houſe of Lords, theſe two queſtions 
were propoſed to the Judges. 

Firſt, Whether the remainder limited to the firſt ſon of Euſeby 
Dormer were or were not good in its original creation ? 


Secondly, If good, whether it were well barred by the fine 
levied by Mr. J. Dormer and his fon Fleetwood, and the reco- 
very ſuffered by them ? 


(a) A former ejectment had been brought by Mr. Dormer, the preſent leſſor of 
the plaintiff, in the name of Berrington ; but the demiſe in the deciarationſbeing laid 
on a day before he had made an actual entry, it was holder firſt in this Court (vid. 
Berrington, d. Dormer, v. Parkhurſt, 2 Str. 108 5. and Andr. 125.) and afterwards 
in the Houſe of Lords (vid. 4 Ne. Parl. Caf. 353.) that the plaintiff could not 
recover, for that an actual entry is neceſſary to avoid a fine, and the fictitious en 
try in an ejectment is not ſufficient 3 that the actual entry in this caſe f 
to the leaſe in ejectment would not make it good by retroſpect; and that no eject- 
ment could be brought or leaſe made without a precedent actual entry. On this 
point, ſee alſo Tufone d. Peckham v. Meriott, T. 12 & 13 Geo. 2. ſup. 182, 183, 
and the caſes there referred to. 

(6) Vid. 7 Med. 366. oct. ed. and 18 Vin. Abr. 413. pl. . But fee Fearne's 
Cont. Rem. page 333, &c. where he points out an inaccuracy in that report. 
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And on this day the unanimous opinion of the Judges was 1741, 2 


delivered b 

IV illes, Lord Chief Juſtice, as follows, 

« In a caſe of ſo much nicety as the preſent, and which has 
been fo elaborately ſpoken to at the bar, though we are all of 
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the ſame opinion, your Lordſhips wili (I believe) expect that | Donne 


ſhould not only give your Lordſhips our opinions, but likewiſe 
the reaſons on which they are founded; and I ſhall endeavour 
to lay them before you in as few words and in as clear a light 
as the nature of the thing will permit. 

As this queſtion ariſes on the ſettlement dated 1 3th of Augn/f 
1662, which I ſhall have occaſion frequently to have recourte 
to, I ſhall beg leave to ſtate the words of that ſettlement, on 
which the the queſtion depends. 

The ſettlement was made by John Dormer father of the late 
Mr. Juſtice Dærmer on the marriage of his eldeſt fon Sir John 
Dormer, and attcr ſeveral limitations in favor of Sir J. Dormer 
and his ifſue male, the eſtate in queſtion is limited to the uſe of 
the late Mr. Juftice Robert Dormer (ſecond fon of the grantor ) 
« for and during the term of ninety-nine if he ſhould fo 


happen to live, and from and after the death of the ſaid 
K. barer or other ſooner determination of the eſtate therein li- 


mited to the ſaid R. Dormer for the term of ninety-nine years, 
then to and tor the uſe of two truſtees and their heirs for and 
during the natural life of the faid R. Dermer, upon truſt and 
fidence to ſupport and preſerve the contingent remaindeis 
and eſtates thereinafter limited from being defeated or de- 
ſtroyed, and to that purpoſe to make entries as occaſion ſhould 
require, nevertheieſs to permit the ſaid R. Dormer and his aſſigns 
to take the rents iſſues and profus thereof during the term of 
his natural life; and after the end or ſooner determination of 
the ſaid term, then to the uſe of th- firſt fon and iſſue male of 
the body of the ſaid Robert lawfully begotten, and to the heirs 
male of the body of ſuch firſt ſon lawfully iſſuing; and for de- 
fault of ſuch ifſue to the uſe of all and every other fon and ſons 
of the ſaid R. Dormer ſcverally and ſucceflively in tail male:“ 
and after ſeveral limitations in like manner to another ſon and 
the brother of the ſaid ohn Dormer. There is a limitation to 


Euſeby Dormer, father of the leſſor of the plaintiff, and his iſſue 
male, exactly in the ſame words as in the limitation before to 
1 n Mr. 
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2. J. Dormer and his iſſue; with a remainder to the heirs of the 
body of Jahn Dormer the grantor ; and the laſt remainder is 
to him in fee. 

Having ſtated the material parts of the ſettlement, before [ 
conſider the two queſtions diſtinctly, I ſhall beg leave to take 


Leiſee of notice of forme general rules very applicable to the preſent 
DonwzR 3 caſe. It is a known maxim in law, that benigne faciendz ſunt 


In Error. 


interpretationes chartarum ut res magis valcat quam pereat. 
There is another that verba intentioni et non e contri debent 
inſervire. It is faid in our books that the conſtruction of deeds 
to be faveurable, and as near to the apparent intent of the 
parties as poſſibly may be and as the law will permit. That 
too regard is not to be had to the natural and proper ſig- 
nification of words and ſentences to prevent the ſimple inten. 
tion of the parties from taking effect ; for that the law is not 
nice in grants, and therefore it doth often tranſpoſe words con- 
trary to their order to bring them to the intent of the parti 
For neither falſe Latin nor falſe Engliſh will make a deed void, 
if the intent of the doth plainly appear. I have col- 
lefted theſe rules and maxims from Littleton, Plowden, Cale, 
Habart, and Finch, perſons of the greateſt authority. But 
are themſclves io full of juſtice and good ſenſe, that they do not 
want any authority to ſupport them, and . do not know that 
they were ever yet controverted. 


Oa the foundation of theſe rules, whenever it is neceſſary ta 
give an opinion upon the doubtful words of a deed, the firſt 
thing we ought to inquire into is, what was the intention 
of the parties. If the intent be as doubtful as the words, it 
will be of no aſſiſtance at all. But if the intent of the parties 
be plain and clear, we ought if poſſible to put ſuch a conſtruc- 
tion on the doubtful] words of 3 dens wil beſt anſwer the 
intention of the parties, and reject that conſtruction which ma- 
nifeſtly tends to overturn and deſtroy it. I admit that though 
the intent of the parties be never fo clear, it cannot take place 
to the rules of law, nor can we put words 2 
whieh are not there, nor put a conſtruction on the words of a 
deed directly contrary to the plain ſenſe of them. But where 
the intent is plain and manifeſt, and the words doubtſul and 


- obfcure, 
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obſcure, it is the duty of the judges (and this is that ¶Mutia which 1741, 2. 
is ſo much commended by Lord Hobart, p 277» in the caſe of Conn 
the Earl of Clanrictard) to endeavour to find out ſuch a meaving Pax 
in the words as will beſt anſwer the intent of the parties. — 
SmITH 


In order therefore to ſee what conſtruction is to be put on Lee of 
the words of this deed, I will in the firſt place inquire what A 
was the intent of the parties, whether it is doubtful or clear, and ; 
plain, andif plain what the intention was ? And we think that 
nothing can be more plain than that the intent of the parties 
was that the eſtate ſhould be continued in the name and blood 


If this had been the intent of the parties, 
have been made tenant for life; for in that caſe it would not 
have been in his power without the truſtees to have barred his 
firſt ſon, but he and his fon when of age might have barred 
all the remainders. But he was made only tenant for gg years 
for this reaſon, that he together with his ſon when he came of 
age might not have it in their power to bar the remainder-men, 
and to prevent this very thing being done which is now con- 
tended for by the appellants. For as by the rules of law, in 
order to prevent perpetuities, an eſtate for life only cannot be 
limited to a perſon not in 192 method was invented to 
prevent the alienation of the ſon as far as the rules of lau 
will permit, which is during the life of his father. It was faid 
that there was no oncaſion to put this conſtruction upon it, 
there being truſtees appointed after every limitation for 99 
years, to protect the reſpective remainders depending on thoſe 
eſtates. But this is plainly otherwiſe, tor the words of the 
truſt are to ſupport and preſerve the contingent remainders, 
2 and eſtates thereinaſter limited, and not only the remain - 
r limited to the - fir/ ſen of Robert. Remainders are limited 
ea E 
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to every one of the ſons of Robert, and it was certainly the in. 
tent of Jahn the donor that every one of them ſhould be 
tected as well as the remainder to the firſt fon of Robert. But 
theſe remainders, and the limitations to the other remainder. 
men, and even that of Euſeby himſelf, might be defeated, if 
their conſtruction were to take place, as appears from the pre- 
ſent attempt. For the ſubſequent truſtees after the limitation 
to Euſe:y could only protect remainders limited to his ſons 
intt the alienation of the father, if ever he ſhould come 


into poliefion, but were no ſecurity at all againſt any alienations 
which might be made by Robert and his eldeſt fon. 


Having thus ſhewn what was the plain intent of the parties, 
I ſhall now come directly to the two queſtions. As to the firf, 
it was (as I am well informed never mentioned till the laſt ar- 
gument, and ſhews I think only this, what the wit of man can 
do when it is employed in making objections. For there never 


(I think) was leſs foundation for any objection than this, 


That this remainder to the firſt ſon of Euſeby Dormer was not 
good in its original creation, and if it ſhould prevail, it would 
deſtroy the whole intent of the parties, and overturn the whole 
ſettlement except the firſt limitation to Sir J. Dormer for 99 
years; and ſurely this would be maledicta expoſitio. But to 
make out this point the counſel for the appellants inſiſted on 
theſe things; 


1ſt, That the contingencies, on which the eſtate is limited 
to the ſon of Euſeby, are the fame on which it is before limited 


. to the truſtees, and it is a rule of law, that where there are 


two clauſes in a deed repugnant to each other, the firſt ſhall be 
received, the latter rejected; conſequently the remainder limited 


to the firſt ſon of Euſcby is void. 


2dlv, Though the word © end“ in the limitation to the fon 
of Er/ety ſhould be conſtrued to mean the death of Euſeby, it 
will lizewife be void, becauſe though no eſtate was before li- 
mited to the truſtees after the drach of Ely, it is limited af- 
ter the determination of his eſtate, which is one of the contin- 
gencies on which the eſtate to the ſons of Euſby is limited; and 
the one is repugnant and void, the eſtate can never take place. 


Now both theſe cbjections are founded on a ſuppoſition that 
the word ferm in the limitation to the fon of Euſely means the 
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eftate before limited to Euſeby, which we think it does not, and 1741, 2. 


For firſt, we think it may well relate to tne effate limited to the gan 
truſtees during the life of Euſeby 5 and then all will be very con- SMITH 


ſiſtent. That is, the fon of Euſeby is to take after the end of 
their eſtate, which is after the death of Euſeby 
determination thereof, that is to fay, if they ſhould do an act 
which amounts to a forfeiture, which to be ſure they may do. 
And that © term” may ſignify an eſtate for life or years, though 
not ſo properly as the limitation of time for which an eſtate is 

is ſaid in Co. Lit. 45. ö. and ſeveral other books; and 
it is frequently made uſe of in this ſenſe even in common par- 
lance. t if it de taken to ſignify the limitation of time, it 


no 
precedent 
in, becauſe at that time a man p himſelf a Monk might 
be dead in law, though living, and his heirs might enter as if 
he were actually dead, and adminiſtration might be granted by 
the ordinary. It ſeems to be a pretty ſtrained conſtruction to 
refer the words ſaid term to the eſtate of Euſeby, becauſe it 
is mentioned at a great diſtance in the ſentence, and it is in 
no part of the ſentence called a term. But ſuppoſing it did 
relate to that eſtate, there would ſtill be as little in the objec- 
tion, for there is no repugnancy, there being no eſtate limited 
to the truſtees after the death of Euſeby. So that the eſtate 
to the ſon may take place after his death, and the words other 
ſooner determination be. rejected; and then theſe two eftates will 
not commence together, but at different times. 


As to what was faid that if an eftate were limited on two 
contingencies and one is repugnant the limitation is void, it is 
too abſurd to deſerve an anſwer. But as it was endeavoured 
to be ſupported by a caſe, I ſhall take notice of that caſe. The 
caſe cited to ſupport it was the caſe of Comberford v. Birche, 
2 Lev. 157; but that has no reſemblance to this caſe, for there 
an eſtate was firſt limited to truſtees for 21 years, and then wy 
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of the term to his brothers and ſiſters in tail male, and in de. 
fault of ſuch iſſue remainder to the leſſor of the plaintiff.— 
There were ſiſters living, and a child of one of the brothers, 
and fo adjudged that the remainder could not take place. Cer. 
tainly the limitation to the brothers and ſiſters in that caſe, af. 
ter they were all dead, was abſurd and ridiculous : but the cafe 
did not at all turn upon that, but as the remainder-man was to 
take nothing till the brothers and ſiſters were all dead, and their 
children and ſome of them were then living, nothing was more 
plain than that the remainder-man could take nothing till their 
deaths. I beg leave only to put one caſe to ſhew the abſurdity 
of this ittion, and then thali conclude this point. Suppoſe 4. 
ſhould grant an eſtate to B. during his life, remainder to C dur- 
ing the lives of B. and D. or the furvivor of them, would any 
one ſay the remainder would be void becauſe he would never 
take during the life of B., there being an eſtate before limited 
to him during his life? But he would certainly have an eſtate 
after B.'s death during the life of D, if he ſurvived. But if 
what is contended for by the appellants be right, he would not, 
but the remainder would be void. For theſe reaſons we are 
of opinion that the eſtate limited to the firſt ſon of Euſeby was 
good in its firſt creation. 

As to the ſecond point, it depends on two queſtions ; 

1, Whether the freehold were in the truſtees at the time of 
the fine ? 

2dly, If it were, whether notwithſtanding this the fine did not 
make a good tenant to the precipe ? 


To ſhew that the freehold was not in the truſtees, the counſel 
for the appellants inſiſted on three things; 


iſt, That the eſtate limited to the truſtees is void. 


2div, That if it were not void, it was but a contingent re- 
mainder and to not veſted. | 

3:4, That in their opinion it was no eſtate at all, but on 
a right of entry. 

The firſt objection was founded on theſe, whereby the 
eſtate is limited tu them after the death of Robert during his life, 


and may receive this plain auſwet, that if it were limited to 


them 
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them on no other contingency, it would certainly be fo, but as 
it is limited liicewiſe upon any other ſnoner determination of the 
ate, and the eſtate may determine by three other ways, b 

efluxion of time, ſurrender, or forfeiture, it is certainly 8 
if it determine either of theſe three ways. 


As to the ſecond objeftion that the truſtees had only a contin- 
gent remainder, and conſequently that it was not veſted at the 
time of this fine levied, it deferves a little more conſideration. 
The ſtrength of the argument is this. A contingent remainder 
does not veſt till the contingency happens, but in the mean time 
the eſtate veſts either in the heir or the next remainder-man.— 
This is a contingent remainder, and the conti had not 
happencd at the time of the fine levied, conſequently the re- 
mainder was either in Robert Dormer as heir of the body of John, 
(to whom there is a limitation in the ſettlement, ) or in Fleetwood 
as the next remainder-man, and if it were in either it mult be 
agreed that the fine was well levied, and made a good tenant to 
the præcipe. We admit all theſe poſitions but one, but it is 
upon that one that the whole depends, and that is, we deny that 
this eſtate ſo limited ta the truſtees was ſuch a contingent remainder 
that it did not vet immediately. The notion of a contingent re- 
mainder is a matter of a good deal of nicety, and if I ſhould trou- 
ble you with all that is faid in the books concerning contingent 
remainders and the inſtances that are put of ſuch contingentre- 
mainders am afraid it would rather tend to puzzle than enlighten 
the caſe. I chooſe therefore to tell your Lordſhips what are the 
contingent remainders that do not veſt, and what remainders veſt 
immediately, though they are ſometimes (though very impro- 
perly) called contingent remainders. The definition which was 
given by the counſel for the appellants of a contingent remainder 
which does not veſt is © where the particular eſtate may deter- 
mine before the remainder can take place in poſſeſſion, and that 
if it is uncertain when it will take place in poſſeſſion and it may 
happen that it never will take place in poſſeſſion, the remainder 
will not veſt.” But this is not a juſt definition; for if this were 
true, it would overturn all the fettlements that ever were made. 
I will mention but one inſtance, though I might mention a 
thouſand ; as where an eſtate is limited to A. for his life, remain- 
der to another and the heirs of his body; I believe no man in his 
fenfos ever doubted but this was a veſted remainder; and yet it 
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1741, 2. is within their definition; for ſuppoſe the remainder-man in tail 
LY dies without iſſue before the tenant for life, then this remainder 
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will never take place in poſſeſſion. 
As therefore this is not a proper definition, we beg leave to 


acquaint your Lerdſhips what we think is: and we think there 
are but two forts of contingent remainders which do not veſt; 


iſt, Where the perſon to whom the remainder is limited is 
not in eſſe at the time of the limitation; 


2dly, Where the commencement of the remainder 
on ſome matter collateral to the determination of the particular 
eſtate. 


Many inſtances of ſuch contingent remainders might be 
which will fall under one of theſe heads, and I will 
— to put one of each the better to illuſtrate this matter. If 
the firſt limitation be to one for life or for and the next 
limitation to the ſon of B. who at the time has no childeen, this 
is acontingent remainder of the firſt fort. If there be a limi- 
tation to 4. for life, remainder to B. after the death of J. S., 
or when a third perſon then at Rome returns from thence, this 
is a contingent remainder of the fecond fort. In the firſt cafe, 
if the tenant for life ſhould die, or the term for years expire, be- 
fore B. has a ſon born, the remainder never veſts at all. And 
in the ſecond caſe, if B. dies before J. S., or before the man 
returns from Rome, the remainder never veſts, becauſe the death 
of J. S. or the return of the perſon from Rome were both con- 
ditions precedent. And theſe are inſtances, many 
others, of contingent remainders which do not veſt, and of 
which you may find great variety in Boraffon's caſe, 3 Coke 20. 
But the preſent limitation to the truſtees plainly does not fall 
under either of theſe heads. The truſtees were perſonsin being, 
and their eſtate was not to commence on any collateral matter, 
but upon all determinations of the eſtate of Robert Dormer which 
could happen during his life, and the eſtate was limited to them 
for no longer time. To enforce and illuſtrate this I beg leave 
to mention two or three other things. Will any one ſay that 
any thing can deſcend to the heir that did not veſt in the an- 
ceſtor ; fo that if nothing veſted in the truſtees, the limitation 
to them and their heirs is nonſenſical. For according to this 
notion, it they ſhould die before the contingencies happen, their 
heirs can take nothing, and yet this word © heirs” has been put 
in every ſuch limitation for 200 years laſt paſt, for it is 1 
e 
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ſince the ſtatute of Uſes; ſo that during that time we have been 174t, 2. 


all in the dark, and this new light is but juſt ſprung up, which 


if it prevail for another reaſon as well as this, will overturn 


all the ſettlements for 200 years laſt paſt. For in every one of 
them the limitation is either in the ſame words as the preſent, 


or after the end or other ſooner deter nination of the particular . 
tate, which are words tantamount to this; for end or deter nination 
certainly comprehends death as well as u ion of time. If 
therefor2 | could not make this conſiſtent with the rules of 
law, though I humbly apprehend I plainly have, I ſhould 
rather chooſe to put a conſtruction on theſe words contrary to the 
rules of law, than overturn many thouſand ſettlements, accor- 
ding to this maxim founded on the beſt reaſon, communis error 
facit jus, and ut res magis valeat quam pereat. But the preſent 
caſe for the reaſons I have already mentioned is not, I think, 
liable to this objection; to prove which I beg leave only to put 
one caſe. 4. tenant in fee grants an eſtate to B. for gg years 
determinable on his life; ſuppoſing B. outlive the term, or ſur- 
render, or forfeit, no one I believe will ſay but that 4. may en- 
joy the eſtate again. If fo a contingent freehold was in him 
during the life of B.; for it could not be in B., becauſe he had 
only a chattel intereſt; and it could not be in any one elſe. 
And if it were in A., it muſt be a veſted intereſt, for it was never 
out of him. And if A. had a contingent freehold during the 
life of B., no one can ſay but that he might grant it over, and 
if he do it muſt be of the ſame nature it was when it was in 
A., and conſequently a veſted frechold. And this caſe I have 
put is expreſsly held to be law in Co. Lit. 42. a. in Cholniley's 
cal? 2 C. 51. a., and in the Year Book of ow. 3 which is 
there cited. I ſhall conclude this head with the caſe of Elie v. 
Oſborn, 2 Vern. 754, which was cited as an authority by the 
appellants. It was cited by them to prove that if fuch truſtees 
Join with the tenant for years and the next in remainder to 
bar the other remainders, it was not a breach of truſt : but as to 
this point it is but a ſlender authority; iſt, Becauſe though Lord 
Cowper was a very great man, other Chancellors as great as he 
have been of another opinion. 2dly, Becauſe in this cafe there 
was no remainder but tothe heirs of the body of the tenant for 
years and to his d, rizht heirs, and a fine only by him with- 


ont the truſtees would have barred them by way of eſtoppel. 
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1741, 2. But though I think it a very ſlender authority as to the point 
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for which it was cited, I think it an authority in point for the 
reſpondents ; becaule it is expreſsly laid down for law in that 
caſe, that though the remainder to the truſtees was limitted to 
them by words exactly tantamount to the preſent, yet that the 
freehold was veſted in them during the life of the tenant for 
years. And therefore I ſhall leave this point upon this caſe and 
what I have before ſaid. 


Third point; as to its being barely a right of entry: as I be- 
lieve this was never before faid, as it is to common 
ſenſe and all the notions of the law, I am almoſt aſhamed to 
anſwer it, but as it was fo ſtrongly inſiſted on, your Lordſhips 
will forgive me if | fay a word or two upon it. It was faid 
that though it were only a right of entry, yet the truſtees might 
enter for tac forfeiture, which they could not do, unlefs they had 
an eſtate; for a forfeiture is on a condition annexed to the eſtate, 
for which a right of entry cannot be reſerved to a ſtranger, for 
this plain reaſon, becauſe if he ſhould enter, what eſtate muſt he 
have? This I always thought to be undoubted law, but a caſe 
is cited to the contrary, which was the caſe of Femat v. Cowley, 
1 Saund. 112. which is thus ſtated there; 4. being ſeiſed in 
fee of lands granted a rent-charge in fee out of them, and alfo 
granted that if the rent ſhould be in arrear the grantee his 
heirs and affigns might enter on the lands and hold them until 
he or they ſhould be ſatisfied for the rent; the rent was in ar- 


rear ; then the grantee entered and made a leaſe to the plaintiff 


who brought ejectment; and upon a ſpecial verdict it was ad- 
judged by the whole Court that the grant was and that 
the grantee by the entry had ſuch an eſtate that he might make a 
leaſe to the plaintiff to enable him to maintain an ejeAment. 
And fo the plaintiff had which was affirmed in the 


law (a): but if it be, it is nothing to the preſent caſe; for the 
judgment muſt be founded upon this reaſon, that the words in 


(a) Sir T. Raym. 135, 158; 1Sid. 223, 262, 344; and 1 Lev. 170; pir- 
ticularly the latter, where this caſe is more fully reported ; according to which it 
appears that the caſe was argued at three ſeveral times, and that the Court in giving 
judgment relied on the caſes of Edgar v. M:/ins, Tr. 14. Car. 2. C. B, and Ha- 
vergiil v. Hare, Cro. Fac. 510. See Hajſei! d. Hedgſn v. Comtbwaite, poſt. 
See alſo Hug. Co. Lit. 203. 4. note (3). 
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the grant were ſufficient to give the grantee an eſtate in the 
land on a condition precedent, viz. the non-payment of the 
rent. A caſe in Dyer, 340. and another in 1 C. 1. 127. 6. 
Chudleigh's caſe, were likewiſe mentioned. That though in a 
feoffment to uſes, where the whole uſe is limited, and conſe- 


341 


1741, 2” 

— 
Pan x- 
H 20 ST, 


ag 
SMITH 


quently the whole eſtate is out of the feoffees, yet upon ſome Leflee of 
contingencies to prevent the deſtruction of the uſes and ut res — 1 


magis valeat quam pereat, a ſcintilla juris to enter and 
the uſes ſhould be conſidered as remaining in the feoffee. This 
was a great ſtretch in the court and a commendable aſtutia to 
invent a method to prevent the ſtatute of uſes working a wrong 
and overturning the intent of the parties. It is ſtrange there- 
fore to apply this to the preſent caſe, and to fay this ought to 
be done contrary to the known rules of law, in order to do 
wrong and overturn the intent of the partics. 


But there till remain ſomething to be conſidered, and that 


is whether the fine li. by Robert and Fleetwood might not 
make a good tenant to the præcipe, though the free were 
in the truſtees. That it could not, as the fine of F. 
ſeemed in meaſure to be admitted; and to be ſure it could 
not. For a fine by him in the reverſian, who could not make 
a feoffment, could not be conſidered as a feoffment; and the 
whole argument was founded upon that. And to be ſure if the 
fine amounted to a feoffment, it would give the conuſee a free- 
hold by wrong, which is ſufficient to ſupport a recovery, if the 
truſtees did not enter and avoid the feoffment before the recov 
ſuffered, as they did not in the preſent caſe. The whole q 
tion therefore depends on this, whether the fine by tenant for 
years was a feoffment or not. It was urged by the counſel for 
the appellants that a fine is a feoffment on record, and many 
caſes were cited which I ſhall not particularly enumerate, as 
there has been no judicial determination, and as they are all 
founded on Co. Lit. 10. a, where he ſays peremptorily that a 
fine is a feoffment of record. He was ſo very great a man that 
unfortunately all his dicta (though ſome of them when they 
come to be thoroughly examined by thoſe who are nullius ad- 
dicti jurare in verba iſtri will be found not to be right) 
have paſſed for law — lk. 


1. The 


But in oppoſition to his authority I ſhall beg leave to men- 


tion, 
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1. The reaſon of the thing; 
2dly, The opinion ct the great lawyers of late; 
3ely, An authority as great as his own directly contrary to 


HURST. his. 


1. As to the reaſon of the thing. A feoftment operates in the 
ſtrongeſt manner, becauſe of the notoriety of the livery. If a 
fine be a feoffment it is ſ before the proclamations, and yet til 
then it is as clan eſti 1es as any kind of conveyance whatſoever, 
If a feoſfment were nade, tne truſtees might immediately enter 
and avoid it: but a ft: being a continuance they can only do it 
by action. What therefore ſeemed to be admitted is not fo, 
that Mr. J. Dormer might have done this by feoftment. He 
might indeed, if the truſtees had ſtocd fill; but if they had 
entered immediately, they would have avoided it. Whereas if 
a fine be a feoffn. ent, it cannot be avoided but by action, and 
before that could have had its effect, the recovery would have 
been ſuffered and all over. Beſides a fine may be of tithes, and 
of a remainder, of which there can be no feoftment, and yet in 
each of them it is ſaid, come ceo que il ad de fon done; for 
though done may ſignify a feoffment, yet it ſignifies many things 
beſides, as it is ſaid by Cake himſelf, Co. Lit. 9. 2. 


2. To get off this abſurdity Lord Chief Juſtice Holt and 
Lord Macclesfie!d both great men, in the caſe of Hunt and 
Bourne (a), and in the cale of Carter and Barnadiſton (6), held 
that it only preſuppoſed a feoffment in ſuch caſes where the party 
levying the fine had ſuch an eſtate that he might properly make 
a as not caring directly to deny the authority of 
Lord Coke. But I think, if it were material, I could prove 
that it does not even preſuppoſe a feoffment: but admitting 
that it did, it will not help the preſent cafe, becauſe that _— 
ſition will only be evidence againſt perſons parties to the fine; 
for it would be no more, even though a feoffment found on a 
ſpecial verdict. ; 

Laftly ; I promiſed to cite an authority as great as Lord Cote 
bimſelf to the contrary, and I mean his own. For though in 
Co. Lit. 10 4, he ſays that © a fine is a feoffment of record,” 
yet in the page before 9. a, are theſe words, A feoftmentis the 
moſt ancient and moſt neceſſary conveyance, both for that it is 


a) Salk. 339. But there the Court denied a fine to be a feoffment of record. 
(6) P. Wi. 519. 
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ther a fine recovery nor bargain and fale by deed indented and 
inrolleth do. If this be a fine is not a feoffment; and 
here I will leave this aſſertion of his, that a ſine is a 
of record. That a fine levied by tenant for years is void againſt 
all ſtrangers, and that they may plead partes finis nihil habue- 
runt is ſaid in every book which ſpeaks of it; and therefore 
I ſhall mention no other caſes than 5 Ce. 124, Saffyn's caſe; 
Co. 78, Fermor's caſe; and Hard. 400; where it is expreſsly 
adjudged, becauſe of the imbecillity of the eſtate, but it is 
ſaid that though it was admitted to be void againſt ſtrangers, yet 
it was good againſt himſelf and thoſe who claimed under him, 
and fo not abſolutely void; for if it were fo, how could it be 
void and a forfeiture at the fame time. If there were any 
thing in this argument, it proves nothing in the preſent caſe, 
becauſe it muſt be admitted that the leſſor of the plaintiff is a 
ſtranger to the Fine. And that it may be void as to him and 
yet a forfeiture at the ſame time, I beg leave to mention the 
common caſe of a copyholder; if he made a common law 
grant of his eſtate, it is good againſt all perſons but the lord : 
Dee 
tempt only to do a wrongful thing creates a forfeiture, which is 
e 


I beg your Lordſhips' pardon for taking up ſo much of your 
time, and will add nothing more but that we are all unani- 
mouſly of opinion that the leſſor of the plaintiff's eſtate was 
good in it's firft creation, and that it was not barred by the 
hne and recovery (a).” 


(a) Lord Hardtuicle Chancellor afterwards decreed that the defendants ſhould ac - 
count with the leſſor of the plaintiff, Mr. Dormer, for all the rents and profits of 
the eſtates from the time when his title firſt accrued, /. from his father's death, 
even for thoſe that accrued before he made an actual entry to avoid the fine. Dormer 
v. Ferteſcue, 3 Ath. 124. Butin a court of law the party can only recover the pro- 
fits that accrued after ſuch, actual entry. Compere v. Hicks, 7 D. & E. 727. 
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1742. 
— — 
Trin. 


12 Svsanxna Davis againſt RrRECCA Lets, 
onday 


uly <a. 
22 
— - Tir opinion of the Court was thus delivered by 
vie w eit her 
before or af= Mills Lord Chief Juſtice. © This comes before the court 
— — 172 on a ſormedon in remainder, ia which the tenant Rebecca Lee; 
counted. has caſt nine eſſoigns; and then after the ninth effvign comes 
But be is and prays a view in theſe words; At which day, to wit on the 
no* entitled morrow of St. Alartin comes the ſaid Suſannu by her atto 
where it is aforeſaid, and offers herſelf the fourth day againſt the ſaid Re- 
clear that he hecca in the pleaaforeſaid; and the faid Relecca by V. Burk 
knows what her attorney comes and prays view of the tencments aforeſaid 


Ind ; 
demand. With the appurtenances whercof &c.” 


* — — Then tic plaintiff counterpleads ; * And hereupon the ſaid 
counterplead Suſanna prays leave to counterpl: ad the ſaid view here until the 
that the te- Octave of St. Hilary, &c, At which day here comes as well 
— — the ſaid Sryjunna by ner attorney aforeſaid as the ſaid Rebecca by 
on of the her attorney ↄforeſaid, and the faid Suſanna as to the demand 
lands de- of the faid &. hecca to have view of the tenements aforeſaid with 
manee* 4, the appurterances faith that the ſaid Rebecca ought not to 
ing and have view of the fame, becauſe ſhe ſays that the faid Rebecca at 
— _ the time of ſuing forth the original writ of her the ſaid Suſanna 
fame vill in this behalf and long before was and now is in the actual po- 
c. ſeſſion of the tenements aforeſaid with the appurtenances in the 

faid writ mentioned, to witat Barlow aforeſaid; And this the is 

ready to verify; wherefore ſhe prays judgment whether the ſaid 


Rebecca ought to have view of the tenements aforeſaid &c.” 


To this the tenant demurs generally, and prays judgment 
and a view of the faid tenements with the appurtenances to be 
adjudged to her, &c, 

Two objections have been made (a); 

Firſt, that the tenant comes too early, for that ſhe oughtnot 
to come before the demandant hath counted; and 

2dly, That the tenant is not entitled to a view at all in this 


(a] This caſe was argued on the 25th of June in the ſame term by Bectle Serjt. 
in ſupport of the demurrer, and Milles King's Serjt. contra. 
As 
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As to the firſt objection; it is attempted to be ſupported by 
Bo:th on real actions, p. 37; where he ſays, © In moſt real 
actions after the demandant hath counted the tenant may de- 
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mand a view; from whence it has been inferred that he cannot 2£-rf 


demand a view before, though it is not expreſsly faid ſo. But 
he cites no caſe for this, but only a law dictionary. The fame 
book likewiſe ſays, p. 42., that when a view is returned by 
the ſheriff the demandant muſt count de nouo, which, as has 
been inſiſted, implies the ſame thing. But this is only the ſay- 
ing of Booth himſelf, and he cites here no authority at all. But 


there is a book of good credit, where the ſame thing is ſaid, and 


that is Practica I allie p. 23. The words are © after declara- 
tion is put in and a rule given to anſwer, the tenant may de- 
mand view of the lands, which muſt be done in Court or office 
before the rule is quite out.” And it is there alſo ſaid that after 
the writ of view the demandant muſt declare de novo by a ſimi- 
lis nartatio. But we think that both theſe authors are miſta . 
ken, and that the tenant may demand a view either before or 
after the count, 


That the tenant may have a view after the demandant has 
counted appears not only from the books already mentioned, but 
likewiſe from ſeveral precedents in the books of entries; nay it 
has been holden that he may demand a view even after a ge- 
neral imparlance, as appears by Dyer (a) 210. b., though he is 
of a contrary opinion, and it is likewiſe faid in Practica Mallæ, 
in the place betore cited, that he cannot. But be this as it will, 
it plainly ſhews that a view may be demanded after the count. 
And I believe it uſually was fo, becauſe the tenants generally 
ftayed as long as they could before they demanded a view, that 
they might delay the demandant the longer. On the other hand 
if it may be, I think we ought not to diſcourage thoſe who 
demand a view before count, both becauſe there are dilatories 
enough in theſe ſort of actions already, and becauſe wherever 
it is after a count the demandant muſt count de novo by a 
fimilis narratio ; fo that the firſt count ſeems to be to very little 
purpoſe. 

(a) In the caſe cited from Dyer 210, b. ĩt is ſtated to have been the opinion of the 


Court that he ſhould net have a view though the prethenotary and the clerks 
thought etherwiſc, ; F : F 


And 
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And that there may be a view before count is plain from an 
ancient book and of very great authority, I mean Glanville de 
Legibus, J. 2. c. 1, 2, and 3.— C. 1. Utroqua autem litigantium 


agairſ®s prelente in curia et petente clamante tenementum petitum, 


poꝛerit tenens petere viſum tettæ. Sed ad hoc, ut detur ei inde 
reſpectus, diſting uitur utrum is qui tene: habeat plus ter æ in 
villa illa ubi terra illa quæ petitur eſt, an non. Et ft plus ibidem 
non habuerit, nulla dabitur ei inde dilatio: iin autem plus terrz 
ibi habuerit, tunc dabitur ei inde reſpectus, et alia dies ei ponetut 
in curiã; et cum ita receſſum fuerit a curia, ad tria eſſonia ra- 
tionabilia poterit tenens recuperare de novo, et præcipietur vice- 
comiti illius prov inciæ ubi tenementum illud eſt quod mittat 
liberos hoinĩnes de comitatu ſuo ad videndam terram illam per 
hoc breve;— C. 2. © Rex vicecomiti ſalutem &c &c”"'—C, 3. 
« Poft triaeflonia rationabilia viſum terræ comitantia, utroque li- 
tigantium iterum apparente in cu. ia, petens ipſe loquelam ſuam et 
clameum oftendat in kunc modum &c.”—In Bro. Abr. tit. 
« View,” pl. gg. it appears that on a writ of entry the tenant 
demanded a view before the count; and it plainly appears by 
the book that fuch was regular, and that he may either 
demand it before or after count. In Harne Pleader fo. 527. 
(as cited by the counſel, but it is properly p. 464, for the book 
is mil] (a) in Formedsn) there is an entry of a view had 
before the count; for the view is prayed M. 32 & 33 Elia. and 
the declaration is 33 & 34 Eliz; and it appears there that the 
tenant prayed a view upon the firſt appearance after the laſt 
eſſoign, as ſhe does in the preſent caſe. See alſo Raft. Entr. 
376. a. pl. 2 & 3; Clift's Entr. 358. In the caſe of Sleigh v. 
Chetham and wite in Lutw. 849 6. in formedon, it appears that 
the writ of view was teſte d on the 27th of April 33 Car. 2. and 
that the demandant did not count until Hi. 33 & 34 Car. 2; 
ſo the view muſt have been prayed before the count And in 
Co, Entr. 331. b. in formedon the view was certainly before 
the count, though the entry there is a little particular; for after 
the laſt eſſoign when the tenant appears, it is entered that the 
demandant ad tunc petiit verſus tenentem tenementa prædicta ut 
Jus ſuum per dictum breve dominz reginz de forma donationis 
in remanere &c ; which can never be taken to be a count, for 


{ a ) But though there is a chaſm in the former pages of this book, the reference 
in queſtion is in the printed page 527. 
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the count afterwards fills nearly four colums, but it ſeems to 
mean no more than what is ſaid in the preſent caſe, that on the 
appearance of the tenant the demandant offered herſelf again the 
tenant in the plea aforeſaid, and ſeems tobe agreeable to what is 
ſaid in Glanville, utroque autem litigantium præſente in curia, et 

tente clamante tenementum petitum, tenens petit viſum. le 
appears likewiſe plainly from the cafe of Wickham v. Enfield and 
wite Cro. Car. 351. that the view there, which was in dower, 
was before the count. We think therefore that there is no 
weight in the firſt objection, but that the tenant may pray a 
view either before or after the demandant hath counted. 


Secondly; As to what is inſiſted in the we 
think likewiſe that it is not ſufficient to bar the tenant of her 
view. 


We aeree that the exceptions ſpecified in the ſtatute of 
Mit. 2. (a) c. 48. are not all the cafes wherein a view ought. 
to be d<nii.d, but that they are put for example's fake, and 


the true rule is that which is mentioned at the beginning of tnat 
chapter, that a view, being a dilatory, ſhall not be granted unleſs 


where a view is neceſſary. Wherever therefore it is plain that 
the tenant has ſufficient knowledge what it is that the demandant 
ſues for, there a view ſhall not be granted; as for inftance 
where a church is demanded, called by the name of a particular 
Saint and lying in ſuch a vill, and the tenant ſays there are two 
churches in that vill and therefore demands a view, the demand- 
ant ſays by way of counterplea that there is but one church of 
that name in the vill ; this was holden a and 
the view was denied by the court, 36 H. C. 16 ; in Bre. Abr. 
tit. © View, pl. 70., and in Fitz. Abr. tit. * View,” pl. 22. I 
could put many other inſtances of this fort, but I chooſe only 
to mention one which is exactly parallel to the preſent, and 
which is mentioned in what I have already read out of Glanville, 
that if the tenant be in poſſeſſion of more lands in the vill than 
the demandant ſues for, then he is entitled to a view becauſe 
he cannot ſay what part of the lands are demanded : but if he 
be in poſſeilion of no other lands but thoſe, then he ſhall not 
have a view. In order therefore to have made this counterplea 


( @) Stat. 13. Ed. 1. c. 48 


good, 
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1742. good, the demandant ſhould have faid that the tenant was in 
L=— poſlefſion of the lands demanded and of no other in the ſame vill 
Davis of Bari which ſhe has not done. The rule in 2 Rel. Ahr. 
pear 730. Letter (I.) mentioned in the argument is certainly a right 

one, that where tix jurors ought to have a view the party ſhall 
not have one: but it does not extend to the preſent caſe, tor it 
extends only to ſuch actions where a view is demandable of 
right, as in the caſe of an aſſie de novel diſſeiſin, aſſiae de 
nuſans, and an action of waſte. But notwithſtanding the late 
ſtatute 4 & 5 An. c. 16. it is merely diſcretionary in the Court 
in a formedon whether the jurors ſhall have a view or not, ac- 
— the circumſtances of the caſe, and therefore this is 
no to deny the party a view. 


The judgment therefore of the Court is that, notwithſtanding 
the counterplea of the demandlant, the tenant muſt have a 


view.” 


2 DANIEL GinGER on the Demiſe of Joun Wir 
Joly 7th. againſt ELIZAZET WHITE. 


be ihe [ HE following opinion of the Court was given by 

to * 

foceetively Mile Lord Chief Juſtice. © This comes before the 
and their . Court (a) on a caſe reſerved by my late Brother Denton at the 
A. die wich- aizes for the county of Surry, 24th of March 9 Gee. 2. 

out iſſue then 


the elder The caſe is thus; John I hite, the elder, grandfather of the lef- 


brother of bor or the plaintiff, beingſeiſed in fee of the premiſes in queſtion, 
beld that A. and having two ſons and one daughter, Henry, Jahn and Sarah, 


only took an made his will on the 20th of December 1706 in theſe words; 


eſtate for after a deviſe to his wiſe for her life of a part of his houſe, he gives 


(a ) This caſe was argued at five ſeveral times ; after the two firſt arguments which 
took place in F.ifter and Mica m terms 1737. the Court were about to give judg- 
ment in favour of the detendant ; but on the. day when the Chief Juſtice intended w 
have given that opinion, he began to entertain a doubt whether J the ſon took 
more thn an eſtate for life ; he accordingly deferred giving judgment then, and the 
caſe was afterwards argued in Faſter term 1739, in Mickaelmas term 1740, and in 
AMichaelmas term 1741, and judgment was not given until Fuly 1742. 


« the 
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« the ſame with the appurtenances and that part which he had gi-. 1742. 
ven to his wife after her deceaſe unto his ſon Jahn for his life and 
to his daughter Sarah for her life in cafe ſhe ſhall live unmarried Grzern 
in common between them, but in caſe the ſaid Sarah ſhall marry Gm 
or die before John, then in either of the ſaid caſes the ſaid Jain 54 
ſhall have the ſole uſe of the bouſe for his life, and from and Werz. 
after the deceaſe of the ſaid John and Sarah or other determin- 

ation of their eſtate therein he wills and deviſes the faid houſe 

to the male children of the ſaid John ſucceſſively one after 
another as they are in priority of age and to their heirs; and 

in default of ſuch male children he gives the ſame to the female 

children of the faid 72/n and their heirs ; and in caſe the ſaid 

John ſhall die without iſſue, then he wills and deviſes the houſe 

and premiſes to his grandſon John Mhite his heirs and aſſigns 

for ever. 


ahm White the ſon had no iſſue at the time of making the 
will, nor fince. On ihe death of the teſtator Fohn 12 
entered and enjoyed the premiſes according to the will. Sarah 
is fince dead, and Jahn ſurvi ved her, and on her death entered 
and enjoyed the whole premiſes in queſtion according to the 
will; and after her death {and that of the teſtator's wife) by in- 
dentures of leaſe and releaſe dated qth and 1oth of Fa 

1718 he conveyed the premiſes in queſtion to Fohn Steer and 
his heirs to make him tenant to the freehold in order to ſuffer a 
common recovery, and declared the uſes to himſelf and his 
heirs, and afterwards a recovery with double voucher was duly 
ſuffered ; and afterwards John ſettled the premiſes on the de- 


9 fendant Elizabeth his wife and her heirs. John the ſon died 

about a year ago without iſſue. Henry the eldeſt fon of the 
teſtator is ſtill living; and his fon John the grandſon and deviſee 
of John M hite the elder is the leflor of the plaintiff. 

1 HR. 

n, The queſtion reſerved is whether John the fon took by the 

th, will an eſtate- tail, and ſo had a power to ſuffer a recovery and 

Is; thereby to bar the remainder to Jabn the grandſon, or whether 

es de was only tenant for life. 

ich This is the general queſtion: but it will depend upon two 

| point, 

_ iſt, Whether he took an immediate eſtate tail by the/deviſe 

d in to his male and female children ; 

the * 
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2dly, If he did not, whether or no theſe words © In caſe the 
ſaid John ſhall die witnout iſſue did not give him an eſtate 
tail by implication in remainder after the limitation to his chil. 
dren ; tor in either caſe the recovery would bar Jahn the leſſor, 
becauſe he claims by the ſubſequent deviſe © in cafe Fobn his 
uncle died without iſſue. 


As the queſtion ariſes upon the conſtruction of the will, I will 
conlider inthe firſt place (as I will always do in cafes ot this fort) 
what was the intent and meaning of the teRator ; becauſe if the 
intent of the teſtator be plain and clear, though to be ſure it 
cannot take place if it be inconſiſtent with the rules of law, [ 
will always endeavour, if I pothbly can, that the intent of the 
teſtator may take effect, and will never take pains to find out 
little niceties in the law to defeat the intent of the teſtator. For 
it is an excellent rule in the conſtruction both of deeds and wills, 
that verba intentioni, et non è contri debent inſervire. And 
now I am upon this general topic, before I enter upon the par- 
ticulars of the preſent caſe, I beg leave to take notice of one 
miſtake (for ſo I think it to be) which has occaſioned more con- 


fuſion in reſpeR to the conſtruction of wills than any one thing 


u natioc ver. 


What I mean is that a notion has prevailed that ſuch particu- 
lar words in a will are as much technical (a) words as others are 


in a decd, and as neceſſarily paſs ſuch an eſtate ia a will as others 


n D:cd. Comberbact v. Perryn, 3 D. & E. 490, 1, Lord Keryon Chief 
justice 1414 here is no doubt but that formal words may be controlled by the 
cumext od the will: but we ought not to reject the legal meaning of thoſe words, 
unicls weare clear that in io doing we give effect to the devitor's intention,” The 
giving effect to the intention of the deviſor is the rule by which the courts proceed 
in contra ng wills; and they will put that conſtruction on the will that will beſt an- 
twer the dcviin's gere inte nter, though by io doing they may dete at ſome particu- 
(uw mer; wconhitent unh t. Ried Din v. Grew, 2 Wil. 323; Denn.d. 
A v. Pa , 5 D. EE. 03; Die d. Duty v. Burrjall, 6 D. & E. 34; Dee d. 
Cervin 7 D. E. „zi; Reed. Blandford v. Apflin, 4 D. & E. $2; 
Dor d. Bu. Hairy, S D. & E. 5 5 and Robinſon, v R:b:rion, 1 Burr. 38; in 
the list of which the devils was “ to L. Rabinan for life and us longer, and after 
is crete to ſuch Con as he thould have, taking the name of Ribinſen, and for de- 
frult of iffuc” then over; and there in orver to s!i<Etuate the general intent of the 
ecvitor it was holden that L. Root: took an eftate tail, not withitanging the words 
++ for life and no longer.“ And in Dev. Appin, where the deviſe was To A. for 
bite aid after hizdeceaſe 75 and amo 7/t his iitue, and for default of itTue*” then over, 
it wes rated that . took an ere tail, and that the words “ and amongſt” mutt 
be rejected, otheewite the dævifor's general intent, which was te prefer the iiſue of A. 
ts ye zue A. tant branclies of iis tan y, Would os detcdts ds 


do 
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do in a deed; as for inſtance that the word iſſue or children, 1742. 


where there are none at the time of the deviſe, do as neceſtarily CLAY 


create an eſtate tail in a will as heirs of the body do in a deed. 


But this I take to be a 
iſue in a will hgnify the fame as heirs 
cauſe it may be ſuppoſed that the teſtator, who was ignorant of 
the law, intended it ſhould have that conſtruction. It does not 
therefore vi termini create an eſtate tail in a will as * heirs of 
the body do in a deed, but only where it appears to be the 
intent of the teſtator that the word ſhould have that conſtruc- 
tion, or at leaſt that it dues not appear that the intent of the 
teſtator was other wile. 


In order therefore to find out what conſtruction is to be put 
upon the words of a will, we ought in the firſt place to conſider 
what the intent of the teſtator is, though this I am afraid is too 
often the laſt thing that is thought of. But the Court of King's 
Bench in the caſe of Law v. Davies (a) A. 3 Gee. 2. laid ſo 
much ſtreſs upon this, and upon the notion which I have now 
endeavoured to eſtabliſh that they determined upon the firſt ar- 
gument that even the words heirs of the body” ſhould not paſs 
an eſtate tail in a will, becaule it plainly appeared to be the in- 
tent of the teſtator that they ſhuuld not; for after the words 
« heirs of the body he added theſe words * that is to fay, his 
firſt, ſecond, and every other ſon.” Mr. J. Reynolds was pleaſed 
to ſay upon that caſion . Shall not a man be allowed toſpeak 
his mind in his will?“ Surely a man ought to be allowed to do 
ſo; and yet if we conſider how miſerably ſome wills have been 
tortured, we may fairly ſay that this is a privilege that is not 
always allowed to teftators. 


Having premiſed this in general, I come now to conſider the 
particular words of this will. And I think that the teſtator's 
meaning is as plain as poſſible, that Jahn his ſecond fon ſhould 
only have an eſtate for life, that the children of John ſhould 
have an eſtate in tail general, and that in default of ſuch ifſue 
the premiſes ſhould go to Jahn the ſon of his eldeſt ſon in fee. 


(a) Fitzg. 113; 2 Lord Raym. 1561; 1 Bernard, 238; 2 vr. 349; and 2 
E. Ca). Ar. 316 fl. 28. 5. C. 


Let 


GIN GAR 
dem 


groſs miſtake; for why does the word —_— 
of the body? Only be- Wurrs, 
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Let us ſee therefore in the next place whether the words of 


— the will, according to the rules of law, will admit of this con- 
ONE {truchon. In the firſt place Iwill conſider the deviſe to the male 


dem. 
Wulirr 
ag U 


Wul rr. 


and female children and their heirs, I hat by the words © heirg” 
in both places muſt be meant © heirs of the body”” cannot be 
denicd, becauſe in the firſt place the male children could notdie 
without heirs if any of their ſiſters were living; and the female 
chiliren of Fohn the lon could not die without heirs if ahn the 
grandſon, the fon of Henry the eldeſt fon of the teſtator, were 
living. The teſtator therefore by the word © heirs” muſt ne- 
ceſſarily intend © heirs of their bodies,“ according tothe caſe of 
Nettingham v. Fennings (a) Tr. 12 VL. B. R, which is founded 
on the caſe of Mebb v. Hearing, Cre. Fac. 415, and the caſe of 
Hearn and len, Cro. Car. 57. It had been otherwiſe indeed 
if the remainder had been limited over to a ſtranger (5); becauſe 
in that caſe there is nothing to thew that the teſtator intended 
by the firſt words heirs of the bedy; for in that caſe he might 
apprehend that a fee- ſimple might be limited after a fe2-ſunple, 
which it cannot be by the rules of law, and therefore ſuch limi- 
tation to a ſtranger has always been held to be void; as 
by two caſes in the Year-books 19 Hen. 8. 8. ö. and 29 Hen. 8. 
in Dyer 33, and by many other ancient cafes, beſides a modern 
caſe of Crumble v. Fones (c), adjudged in F. R. Hil. 7 Anne. 


In my arguing of the preſent caſe, I ſhall therefore all along 
take it for granted that the word © heirsꝰ annexed to the deviſe 
to the children of John is to be conſtrued © heirs of their 
bodies 


That the word * children” in a will will fometimes create an 
eſtate tail I do not deny; but what I inſiſt on is that as this will 
is penned, according to the rule laid down in Mild's caſe 6 Co. 
17. it does not create an eſtate tail here, and that all the cafes 
in the books where the words & children” and © iſſueꝰ have been 
adjudged to make an eſtate tail in a will are plainly diſtinguiſh- 
able trom the prefent cale. 


| (a) Cited in Praten d. Eagle v. Fun. Tr. 12 & 15 Ces 2. ſup. 166. See alſo 
Proficn v. Funnel, and the caſes there reterred ta; and Cad igtt d. Guoaridge v. 
G:cdriage, Mich..16 C 2. C. B. pojt. 

(5) Ses the caſes referred to in . 6, 

le) &. 167. 3. 4. 
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The caſe of Mil is in point: If a deviſe be to A. and 
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his children, if there be no children then in being, it gives wy 
an eſtate-tail, becauſe the deviſe is in words de preſenti ; and Gwerz 


there being no children in being, they muſt take by way of 
limitation. But if a deviſe be to A. and after his deceaſe to 
his children, A. has only an eſtate for life, becauſe then the 
words plainly ſhew that the children were intended to take by 
way of remainder (a). But in the preſent caſe it is not only 
ſaid after his deceaſe, but after the determination of the 

effates, which plainly ſhews that the deviſe to the children 
was intended as a remainder in the preſent caſe. Beſides, as 
I ſhall ſhew more particularly when I come to diſtinguiſh ir 
from thoſe caſes where the word children“ has been con- 
ſtrued to create an eſtate-tail, there are many more ex 
ſions in this deviſe which plainly ſhew that the word © chil- 
dren” ought to be conſtrued as a word of purchaſe and not of 


The caſe of King v. Melling, reported in 1 Fenty. 225 (5) 
&c. and the caſes there cited to ſhew that the words © iuue” 
and © children” have been fo-netimes conſtrued fo as to 
create an eſtate- tail, do not come up to the preſ-nt caſe. The 
ſtrongeſt caſe is that which he cites out of Moor 397. of a 
deviſe by A. to his fon for life, and after his deccſe to the 
men children of his body, which was held to be an eftate-tail. 
This indeed contrary to the judgment in Mili's caſe; 
but it is very different -v wk caſe, and is diſtin- 
guiſhed by my Lord Hale from Mili caſe becauſe of the 
words © children body,” which are proper words to 
create an eſtate-tail and ſhew that he had an eye to an eftate- 
1 neither in Mila's caſe or in the pre- 


In the cafe of King v. Melling itſelf the deviſe was to Bar- 
nerd for his natural life and after his deceaſe to the ifſue 
bis body by a ſecond wife ;z there were the words of his 
and beſides the word © iſſue, which as Lord himſelf 
ſays is a much ſtronger word than children: it is nomen col- 
leQivum, and takes in the waole generation (c) vi termini, 

a) Vid. Doe . 

\- by „ 


le] See alſo Dee d. Cooper v. Collis, 2 D. & E. and v. The Earl 
Coventry, 1 b. U 3, 86 299; and Hoy of 


Aa and 


dem. 
Wir 


ag 


Wir 


354 
1742. 


"TRINITY TERM, 16 Gro. II. C. P. 


and in common parlance it is taken to mean heirs of the body 


yy (which is the b.fﬀt rule to judge of the conſtruction of the 
Gix ci Words of a will); for it never can be imagined that a teſtator, 


dem 
Wur- 


aga:nſt 


Wir. 


who is always ſupp f.d to be inops concili did not intend 
th. his words inould be conftrued in their common ſenſe, 
but that they ihoulJ be conſtrued in that ſenſe that even law- 
yers themſ-ives cannot agree upon nor find out the meaning 
of them till after along iuveſtigation. Beſides there are ma- 


ny words in the preſent deviſe, which are not in the caſe of 


King v. 1M!lins, and plainly diſtinguiſh it from that caſe, 
as tne words © tucceſhvely, one after another as they are in 
priority of age,” which ſhew plainly that the teitator had an 
eye to 4 ſtiict limitation. The words © heirs of fuch chil. 
dr-n,” which I muſt conſtrue © heirs of the body”, afford ſtill 
a much ſtronge argument. Theſe words are not in either 
of the caſes before mentioned: but they have always been 
conit.u.d to ſhew that the preceding words do not give an 
eftat -tail. As in Archer's caſe 1 G. 67. a. the devile was 
to Rabert Archer tor life and io his next heir male and to the 
heirs male of ine body of ſuch heir male; and held clearly 
that Robert took only an eſtate for life by reaſon of the ad- 
dition ot thcte words. 


Tae cafe of Clerk v. Day Cra. Elia. 313. is exactly to the 
ſame pu poſe; there the words are to A. his daughter for life 
and to the heir of her body and tothe heirs of their budy be- 
gotten ; and held that A. had only an eſtate for life. 


The only caſe that has the leaſt reſemblance to the contrary 
is the caſe of Legatt v. Sewell reported in 2 Vern. 551., and 
in ſ-veral other booxs. There the words of the will were 
« To HFilliam Legatt for life, and after his deceaſ to the 
heirs male ot the vuuy of iam Legatt and the heirs male 
of the body of every ſuch acir male ſeverally and ſueceſſively 
as they ihould b- in priority of birth and ſcniority of age, 
and for wait of tuc' 1ttue,?” the remaind:r over. The Lord 
Cauncellor reterred u to the Judges of B. C. (a), and three 
Jul ges agatuit Tracy J. were ot opinion that J/ilizam Legatt 
took an eſtate- tail; but beſides that Mr. J. Tracy was a very 


(a) Vid, i P. Ws, $7. 
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great Judge and his opinion of great weight (a), that caſe is 
quite different trom the pteſent, becauſe the words there are 
« heirs of the body, which vi termini even in a deed would 
create an eſtate-tail. And I have been informed that the 
Judges were all of opinion that if the firſt words had been 
& iflue” or © children” William Legatt would only have had 
an ettate for life; and that they went upon this rule, which I 
mall take notice of more particularly by and by, that 
where in the beginning of a will an expreſs eſtate is given, it 
ſhll not be afterwards altered by implication, though it may 
be by expre:s words: And if they did not go upon this dit- 
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tinction, I know not how to reconcile this cate with the cafe + 


of Law v. Davies. But upon this point it is plainly diſ- 
tinzuiihable, becaule in this cafe there are no expreſs ſubſe- 
quent words, but there were in the cafe of Law v. Davies. 


For theſe reaſons and upon the ſtrength of theſe caſes I atn 


of opinion taat Jah the ſecond for took only an eſtate for 


life, notwithſtanding the deviſe to his children. 


Let us ſee in the next place whether the words * In caſe 
Jabn die without ifiue*” give him an eftate tail in remainder. 
1 am as clearly of opinion that they do not, and I think there 
are ſeveral cafes that warrant this opinion, founded upon a 
rule of law which has never been contradicted in any cafe, 
and that there is not one caſe to ſupport the contrary opi- 
nion. 


The rule of law that I mean is, that @ precedent eftate de- 
viſed by expreſs words cannat be leſſened, increaſed, or altered, 
by implication (b), though it may by expreſs words. And tnis 
is no new notion, but as it is founded on the be ({t reaſon, it 
is agreed to be law by Lo:d Hale in the caſe of King v. Mc1- 
ling; aud he cites a caſ- for tnat purpoſe as old as t12 fit and 


(2) According to the report of this caſe in 1 P. V. 92. The Court ap- 
pearing not ſatisficd with the certificate of the three judges directed that an 
ejectmeut ihould be brought in B. &, in order tu have tue matter it tticu ; bur 
it s ſaid the palit. es agreea, and fo the queſtion was not determined.” but in 
Garth v. B. dun, 2 Ven 657 Lord Cnancellor Hardwicke, ipcaki n ot this 
caſe and ot the opinion of the three Judges, added Indeed Trucy y u 


otherwiſe ; upon that Lord Cowper 'cemed to doubt (as I have beards) but held 


lumſelf bound to agree with the three Judges, and fo decreed.” 
(5) Doe d. Bean v. Halley, 8 Durnf. & Eaſt 5. 


Aa 2 2d Elia. 
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2d Elix., from Dyer 171. Upon this rule the caſe of P 
1 2 ham v. Bamfield, nk hp in 1 Salk. 236, 2 Fern. 427, > 
INGER and 1 P. Itms. 54 (dut beſt (a) Im in P. W ms,) was 


dem. 


determined in as tulemn a manner as potfible by Lord Keeper 


Wars Mriebt, aſſiſted by three very great judges, Holt, Trevor 
. and Powell, and Trevor then Maſter 


the R Ils. Thecaſe 
as ftated in 2 Vernon was thus; a deviſe to A. tor life, and 
then to his firſt and every other fon in tail male, and if . die 
without an heir male of his body begotten, remainder over to 
another; ia Salk. it is © without iſſue male of his body; in 
P. Vn aud tor want of iflue male of 4. The devi- 
for afte wards made a codicil, wh-rein he recited that he had 
given A. an eſtate tail, as it is reported in Salteld ; but, as it 


without ifſue of his body then to without any interme- 
diate deviſe between the deviſe to A and the words © and 
if he die &c, there A. ſhould have an eſtate“-tail. 
agreed likewiſe that, it there were a deviſe to 4. for life, 
and then to the iflue or heirs of his body, this deviſe being 
by expreſs words would give A. an eftate-tail, notwithſtand- 
ing the expreſs deviſe to him for life before. They held like- 


wile that the recital in the codicil did not make any alteration, 


for that in common parlance even a ftrict ſettlement is called 
entailing an eſtate. 


It has been faid that this has been held not to be law. I 
am fare I have heard it cited above twenty times in the 
Court of Chancery, and never yet heard it contradicted, 
and I believe never ſhall again, except by thoſe perſons who 
know not how to diſtinguiſh. it (though the diſtinction ts plain 
and obvious) from ſome other fubſ.quent caſes. But P. 
Williams, in his argument in the cue ot The Attorney General 
v. Sutton &c in the Houle ot Lords, 1 P. Wis. 754, wough 


(a) In the argument of the caſe of the Attorney General y Sutton, 1 F. 
nt. 760, Mr. P. W!l:em: ſaid that that of Bamfeld v. Fi was wrongly 
reported in Sulield, 


—— 


= oa a « mt. = 


* »*” www * 


TRINITY TERM, 16 Gro. II. C. P. 
it ſeemed to be a caſe that male againſt him, admitted it to be 
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undoubted law, but plainly diſtinguiſhed it from that caſe, Cy 
as 1 ſhall ſhcw preſently when I come to take nctice of Gin enn 


it. 


dem. 
Wirz 


In the cafe of Ladiagten v. Time, Salk. 224, and 3 Lev. wa 


431, where there are exactly the fame words as in the pre- 
ſcat caſe, it is “ and if he die without iſſue male, the 
Judges, though they differed in other matters, were all una- 
mous that the firſt taker took only an eſtate for life, becauſe 
the fi: ſt deviſe was to him expreſsly tor life: and when it 
came afterwards before the Houſe of Lords, they were like- 
wiſe of the ſame opinion as to this point, and fo were all the 
Judges who attended there and gave their opinions. 


The only caſes that ſeem to thwart this are the caſe of 
King v. Melling ; a caſe there cit:d, to A and if he die with- 
out iſſue &c ; and another, to A. for life, and if he die with- 
out iſſue &c ; the aforementioned caſe of The Gene- 
ral v. Sutton ; the caſe of Langley v. which is cited 
and fully tated in the argument of that caſe 1 P. N. 759; 
and the caſe of Shaw v. Hay, ſometimes called by the name 
of Spencer v. Shaw, firſt determined on the Chefter circuit, 
then in the King's Bench, and then in the Houſe of Lords. 


The caſe of King v. Melling and the two caſes there cited 
are diſtinguiſhable from the preſent. In the firſt the deviſe 
was to A. for his natural life and after his deceaſe to the iſſue 
Ate 4, 
viſe was to 


before. The caſe where the deviſe was to FA. generall 
likewiſe clearly out of the rule. The other caſe 

deviſe was to A. expreſsly for life, and it ie wi 
&c. likewiſe differs widely from the 
there is no intermediate deviſe to the children, 
the word © iſſue muſt be rejected, if it be 
to give A. an eſtate - tail. And this makes a 


* 
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as will appear when I come to take notice of the caſes of 


- Langley v. Baldwyn and The Attorney General v. Sutton: but 


Gix6zz in the preſent cale the word “ ifluc' 


dem. 


* 


need not be rejected, 
but may have a reaſonable conſtruction, viz. to mean ſuch 
iſſue as he had mentioned before; and it could mean no other, 


for he had deviſed the eſtate before to all his fons and daugh- 


ters. 


In the caſe of Langley v. Baldwyn the deviſe was to A. 
for life, without impeachment of weſte, and with power to 
make a jointure, remainder to the firſt fon in tail male, and 
ſo on to the ſixth and no farther ; and then followed theſe 
words & and if A. ſhould die without iſſue male of his body” 
then to B. in fee. This caſe in May 170% was referred by 
Lord Chancellor Cowper to the Judges of C mmon Pleas; 
and they were all of opinion that there being no limitation 
beyond the fixth lon, and for that there might be a ſeventh 
why» was not intended to be excluded, therefore to let in the 
ſeventh and ſubſequent ſons to take, but ſtill to take as iſſue 
and heirs of the body of A. by deſcent and not purchaſe, they 
held that the words © if he die without iſſue male of his 
body” gave A. an eſtate-tail, But the words there are very 
different from the words in the preſent cafe, the deviſe there 
going no farther than the ſixth fon. Beſides I own that I do 
not like that determination; and I think I could put ſuch a 
conſtruction on the words as would better anſwer the intent 
cf the teſtator, for his intent was as plain as poſſible that A. 
thould only have an eſtate for life. If the caſe of Popham v. 
Bamfield indeed were rightly reported in Salteld, who carries 
the limitation no farther than the tenth ſon, it would be ex- 
actly the ſame as the caſe of Langley v. Baldwyn : but P. 
4Villiams admits that the limitation there is to the firft and 
every other fon, which diſtinguiſhes it from the caſe of Lang- 
ley v. Baldwyn: but P. M illiams admits that the limitation 
there is to the firſt and every ether ſon, which diſtinguiſhes it 
from the caſe of Langley v. wyn, becauſe there is no 
occaſion to put the fame conſtruction on the words © if he 
die without iſſue in order to aid the intent of the teſtator. 
And the fame reaſon diſtinguiſhes it from the preſent caſe, 
where the deviſe is to all the children of Fohn. 


There is the ſame diſtinction likewiſe in the caſe of 
The Attorney General v. Sutton ; for there the limitation went 
no farther than to the ſecond fon of Themas Sutton, and = 


{ 
E 
{ 
] 
| 
| 
| 
| 
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the Houſe ot Lords there determined that T. S. took only 
an eftate tor lite. I own that tne Court of Exchequer held 


the contra, but their decree was reverted by the H:uſe of Grixorn 


Lords; Theie the words of the deviſe were to T. Sutton 
for lue, and after wards to his fiiit fon or iſlue male of ts 


bay lawtuily to be begotten, and to the heirs male of the Wars 


b.dy of fuch firſt fon, remaind.r to his ſecond fon and his 
iflue male in tail, (as before) going no further than the ſe- 
cond ton; and then follow thefe words “ that imm<emuarcly 
ater the death ot T. Sutton without iflue male of his body, 
the premiies thould go to tiultces for charities (a).“ 


As to the caſe of Shaw v. I:i;h (6b), if the words were 
the tame as in the pretent cafe, it is a Cf. of a great autho- 
rity; for though Mr. J. Cowper and I innington were of 
opinion chat it was an eſtate- tail, the Court ot King's Beuch 
were unani.nuufly of opinion that the uſters there took only 
eſtates for life; and though the Houſe of Lords reverſed 
that decree, it was againſt tne opimon of nine Judges againſt 
three. Betides the caſe there was as diſterent from the 
preſent as p ſlible, becauſe there the limitation ver was to 
« the iſiue or iſſues ot her or their bedies lawfully begotten.” 
The words cf that devite were © | give all my eſtate con- 
fitting in houſes &c. to truſtees (in the will named) upon 
trult tor my loving ſiſters Ann and Dorathy equally betwixt 
them during their natural lives wirhout committing any 
manner of waſte; and if either of my ſaid ſiſters happen to 
dic leaving ¶ ue or iſſues of her or their badies by be- 
goticu or to be begotten, then in truſt tor ſuch iſſue or 
illucs of the mather's ſhaic, or elſe in truſt for the ſurvi- 
vors or furvivor of them and their reſpective iſſue or iſſues; 
and if it nail happen that boch my faid lifters ſhall die 
without i ue as aforeſaid, and their iſiue or iſſues to die 
wicnout uue or iflucs lawfully to be begotten, inen the laid 
trultces to ſtand ang be entutted to and for my knuman 
Mr. Toba $wijt and the heirs tale of his body 1. wfuily be- 
gott, and tor want of ſuch iſſue then in truit tor n 
godlua R. C. and the heirs male of his buy lawtull) to 


. be begotten; and for want of ſuch iljue then in truſt tor 


the heirs male of V. R. lawfully beg tien or to be - 
ten; and for want ot tuch iſſue tnen in truſt for my g 


(a) See Cox's ed. of P. Wms. 1 vol. page 756. note 


(6) Fizg 7; 8 Mad. 253, 382; 1 Eq. Caf. Abr. 184. pl. 28; 2 Stir- 
793; and Fort. 58. 


R. Giffird 
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1742. R. Gifford and his heirs for ever lawfully beg«tten or to 


be begwiten &c,” There the limitation, which was to give 


Grxeza {he «ftate-tail was in expreſs words, and ſi does not come 

dem. Within the rule laid down in the caſe of Popham v. Bam- 

Warn feld, which I rely upon in the preſent cate. But tor the 

Lal reaions already mentioned we (a) are of opinion that by tie 
words of this deviſe Jobn the tecond fon toc k only an eſtate 
for life, and that he did not take an cftate tail either imme. 
diately or in reverſion. 


So the leſſor of the plaintiff muſt have the poſtea (h).. 


(a) It does not diſtinctly appear whether or not Mr. J. Forteſcue A., who 
was not prefent when thus judgment was given, agreed with the reſt of the 


(5) Vid. Goodtitſe d. Croſs v. Wedkull, Mich. 1745. C. B. peſt. 


I. 16 C. 2. 


Weuneſday, BROADBENT ggainſt Wilks. 
Juiy 7th. 
A cuſtom | 
that « AN action of treſpaſs quare clauſum fregit &c. was 
— —Y brought by the plaintiff; and the defendant in his 


ary tenant Plea, by way of juſtification, ſet forth that the locus in quo 
of a manor was a Ci{tc mary tenement and parcel] of the manor of Hal- 
Has cual on; and that in Halton aforeſaid within the ſaid manor ticre 


mes lyink. . , : 
— 24 is and from time whereof the memory of man is not to the 


frre od contrary there hath been a certain cuſtom uſed, that when 


lands of | . . 
— and as often as the lord of the manor or his tenants of the 


wmary te- collieries or coalmines in Halton aforeſaid for the time being 
nants,with- for all the time aforeſaid hath or have ſunk pits in the 


in and par- n gp 
3n ane de freehold lands in Halton aforeſaid within and parcel of the 


manor, he faid manor for the working of the ſaid ccllierics there to get 
may fink coals coming and ariſing from thence, the lord of the faid 


py in thoſe manor and his tenants of the collieries or coal mines in Hal- 
ans et ten aforcfaid ſor the time being for all the time atoreſaid 10 
&e, may lay ſinking pits in the ſaid freehold lands in Haiton atoreſaid 
the coca within and parcel of the ſaid manor for the working of the 
when 8* collieries there to get coals coming and ariſing trom thence 
earth and 
rubbith &c. on the land near to ſuck fits, ſuch lands being cuſtomary tenements and 
parcel oi the maror, there to remain and continue (not ſaying huw long, or tor a (onve- 
niert time,) may lay and continue wood there for the neceſſary ute ot the pits, may 
take away in carts and waggons part (not ſaying how much, of the coals, and burn and 
make into cindeis the cther parts there at his will and pleature,” is a bad cuttom, as 
being uncertain and unreaſonable. 

Judgment entered up for the plaintiff in treſpaſs, notwithſtanding a verdict for the 
defendant on a plea of juitification, the plea being bad in law. ha 

ve 


ot ey — 


wa ws 6+ nes 5 wa ww © My =p 
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have uſed and been accuſtomed to throw caſt and with 
ſhovels ſpades pickaxes and corves the earth clay 


coals flack and other rubblſh coming therefrom together in Bacav- 
heaps on the land near to ſuch pits, ſuch land being cuſtomary ur 
tenement and parcel ot tne manor aforeſaid, there to remain 


laid and placed there at his and their will and pleafure; 
ſo goes on to juſtify under the cuſtom. 

There was a verdict for the detendant at the laſt Yorkfrire 
aſhz:s. 

It was moved in the laft term by Prime Ki 
Belfeld Scijt, and Agar Serjr., to arreſt the jn t; 2 
rule niſi was made, and afterwards, May 24th, Wilkes King's 
Serjt. and Bootle Serjt, ſhewed cauſe againft the rule. It 
appearing to be a cate of ſome difficulty, we took time to 
conſider of it until this term. 


And now I delivered the judgment of the Court (abſent 
Mr. J. Forteſcue A.) as follows. 


This is in arreſt of judgment; and the objection was that 


the cu lom inſiſted on by the defendant was in point of law 
no good cuſtom, 

iſt, B-cauſe it is uncertain; and 

zuly, Becauſe it is an unreaſonable one; 


And we are all of opinion with the plaintiff upon both 


Firſt; That every cuſtom muſt be certain is laid down as 

a rule in ali the books, which treat of cuſtoms. It is faid 
of a cuſtom, as by way of definition, that conſuetudo ex 
certa et rationabili cauſa privat communem legem. Davis's 
Rep. 32. And it mutt be certain for two plain reaſons; 
1it, Becauſe if it be not certain, it cannot be proved to have 
been time out ot mind; tor how can any thing be ſaid to 
have b ea time out of miad when it is not certain what it 
is? 2dly, It muſt be certain becauſe every cuſtom pre-ſup- 
poſes a grant; and if a grant be not certain, it is void. This 
is a rule ſo well eſtabliſhed that I ſhall cite but very few 
authorities 


ſlates 
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1742. authorities to ſupport it. It was fo» holden in Davis's Rep. 
A Ral. Aur. 56 5. a. 2 Rel. Abr. 264. (D), el. x, 0 
nene aud 205. (D), fl. 2. (a). 5 

BENT 

ag aft If every uncertain cuſtom be void, this cannot be good, : 
wirke fr nothing can be more uncertain. The word © near (bY” ( 
is not int-lligibl-: but, to make it certain and intelliy{ble, it | 
ſhould be © neareſt” or © atjounng,” Suppoling many lands j 
and of different perſons lay within a ſmall uiſtance, fone ten 
rds off, and ſme twenty &c; which of theſe lands muſt $=— 

C ſaid to be near within the meceamng of this cuitum ? [he ( 


cuſtoin, that is laid, is to take and carry away part of the ke” 
coals placed there, and to burn and make into cnders the | þ 
other parts thereof, not faying what part, nor how long it is y 
to he there. So in this retpect the cuſtom is likewiſe 
quite uncertaln. 


econdly; All cuſtoms muſt be reaſonible (c), otherwiſe « 
they are void, as is expretsly held in Davis's Rep. 32. a. 33 1 
5. 35. 4. 1 Lean. 11; 4 Kl. Abr. 266; G. Li. 59 b. 62. t 
4. 140. @.z and in 59. 4. an inſtance is put ot ſuch an | 0 
unre:lonable and void cudtom. 


(a) A cuſtom for Peer and inert 42:/cho/ders living in A. to cut ard carry tt 
zwa rotten boughs and branc':.y in a chace in A is bad, tie defcr:pt:en of 
poor /rujeks/ders being too uncertain. N v. Ribinjon, 2 D. C E. 758. But 
a preicrition to take three Minclefler buthels of barley out ot and ior every 


ſthip's cargo ot barley brought u on a quay to be ported in 2 5 ip is . 

tutticizntly certa.n; tor the word ** cargo” is a meicanrtuc tern and intelli- 

2ible when referred to a thip. 2 Str 1228; 1% g1. Sce the of ſervation | tt 

ot te karned ed. tur (oct. cd.) of Sir J. Strarge's Reporis on the accuracy of 1 

the printed report of that cate. | fi 
( ut in Rhin v. Tayhr, 2 Lutro. 1517, A preſcription for ſo much 

mon for ſett.ng up a fail in a tair, and tor ground near the Rally and oc- al 

cupied with it, was hui en to be ſutlicient. y certa.ng, becauie it may be aſcer- | u 

tained by the utaze of the fair. | 1 


(c A cuſtom, ** that hen a tenant took a farm in lich there was any 
open field, more or leis, tor an uncertain term, t was cort:dered as a holding 
4: om three years to three years,” was holcen to be wwreatunat le and void, be- | 
cauſe one rood miglit determine tie tenure of 10c acres inclioled. Rie d Bree 
v. Lees, 2 Bl. R.. 1171.—S0 a cuſtum in a pariſh “ that every pariſhioner 
may bury his dead relations in the church-yard as near as poſſibie to their 
anceſtors was ruled to he unteaſonable ard bad. Fryer v. fohnjon, 2 Will. 
23 ut it is a reaſonable and good cuitom that tenants whether by parol or 
deed ſhall have the away -going crop atter the expiration of their term, it be- 
ing for the beat ſit and encourage ment oi agr.culture. M go:i-/rvorth V. Dalli- | 


= 2» A. 


8 


for, Deugl. 201. So allo a cuſtom, that the tenar:t may leave his away - going 
crop in the barns &c et the tarm for a certain t nu aiter the expiration of 
his leaf? and his quitt.ng te eitate, is good. Beavwan v. Delalay, 1 H. Bi. 
Rep. 5 See the caſe of Beil v. Wardeil, ſup. 202. and the caies there re- 


ferred to. 
And 
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And Ct „% . unn Can be More unreaſonable than 1742. 
e pr. Int. It tw deprive che ten ant ot the whole profits — Id 


(to er tae ud o his tenants may dig coal-pits Baoao- 
Wit t tren as they pic. {c, and may in ſuch caſe lay BENT. 
t c. en any part of the tenant's land, it near to 25" 


ſuc Cow jy et what time of the year they pleaſe, and may 
It tm ae there as Jong as thy ple. fe; for the cuſtom, as 
i. is lay lors avt boy af convenient times, nor till they can 
be conveniently removed; nt 6445 lay that they may be laid 
the % ti ncceffary ule or enjoyment of the pits. So 
tet may de ad on the tenam's land and continue there for 
evi, tnovlh .t may be more convenient for the lord to 
bring tacm on bis own land, which is abſurd and unreaſon- 
abi.. 


The cbj-tion that this cuſtom is only beneficial to the 
lord (a), and 2:catly picjudicial to the tenants, is, we think, 
of no ccight; tre it might have a reaſonable commencement 
row. Andy, for the | rd might take leſs for the land on 
the acc. mnt of tus diſadvantage to his tenant. But the 
true cbjcctions to this cuſtom are, that it is uncertain and 
like wile unrcaionable, as it may deprive the tenant of the 
whole benefit of the land, aid it cannot be preſumed that 
the tenant at firſt would come into ſuch an agreement. | 


The c:{'s that were cited for the defendant were 1 Leon. 
266; 8 Cz. 126; 2 Bulſtr. 195; 3 Lev. 160. But none of 
thete cales are at all lise the preicut, except the caſe in 1 
Leonard, which comes che nearcit to it. But that is different 
fron it in this reſpect, that the cuſtom there was certain; 
and though it was not a very reaſonable one, it was not fo 
unreaſo.iable but that it mi_ht have had a reaſonable com- 
mencement. 


As to what was faid that this defect was aided by the ver- 
dict, for that the jury, having found for the defendant, have 
fou..d that tnere was fuch a cuſtom, we think that this will 
not be ſo; tor if the cuſtom be in point of law a void cuſ- 


(a) See Fateſen v. Green, 5 D. & E. 4n; Clarkſon v. Woodhouſe, M. 23 
G. 3. B. R. d. 412; „ a; and Folkard v. Hemmett, Sittings after E. 16 
Geo. 3. C. B. ib. 417. „. a. 5 


tom, 


ILES. 
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1742. tom, the finding of t e jury will not help it, as has been de- 
ww termined in ſeveral calcs. 
Bnoav- 
21 We are therefore of opinion that judgment muſt be arreſt. 
4 Anne ute. | 


Wir xs. 


their rule, afterwards obtained another tule calling on the de- 
ſendant to ſhew cauſe why judment ſhould not be entered for | 
the plaintiff, notwithſtanding the verdict for the defendant; 
on the authority of Salk. 173. Jenes v. Bedenbam; Carth. 
319. Philips v. Bury; Staple v. Heydon, o Mad. 1; 2 Nl. 
Abr. 98, 99 Vin. Abr. title Fudgment,” and Craven v. 
Hanley (a), C B.; which rule was oppoſed in the following 


term. 


« Saturday, Nov. 19th, Villes Serjt. and Bootle Serj 
ſh2wed cauſe for the detendant why judgment ſhould not | 
entered for the plaintiff. 5 

They admitted the caſes cited by the plaintiff's counſel, 
but endeavoured to diſtinguiſh this caſe from them, becauſe 
they ſaid that in them there was but one count and one iſſue, 
whereas in the preſent caſe there were two counts, and the 
defendant had pleaded not guilty to all the treſpaſs in the ſe- 
cond count and to the force and arms in the firſt count, and 
that iflus was found for hin. They inſiſted therefore that 
as the whole verdict could nat be ſet aſide, there could not be 
judgment for th: plaintiff, but that there muſt be a venire 
facias de novo; and for this purpoſe they cited 1 Rab. Ar. 
8or, 802; 2 Rel. Ar. 722. pl. 19, 20., and fome other 
caſcs. 


But the caſes cited only prove that where ſeveral iſfues 
were joined and the jury did not find a verdict upon all of | 
them, or where they found a ſpecial verdict on one of them 
which afterwards proved to be defective, or where in the caſe 
of a demurrer to part and an iſſue joined as to the reſt and a 
venire awarded to inquire cf damages on the de:nurrer as 
well as to try the iſſue the jury did not inquire of the damages 


The counſel for the plaintiff, having miſtaken the form of 


a—_— au r aa a Os am voMA>0 


mis a hoo ow aa ao. 
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[(a) Barnes 255. Com. Rep. 548. 1 
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| en the demurrer, in all theſe caſcs there muſt be a venire faci- 


36s 
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as de novo; and that in the laſt caſe it could not be helped br 
a writof inquiry, for the jury muſt purſue their authority and Backs 


try every thing that they are directed to try, otherwiſe their 
verdict is defective and there is no other remedy but a venire 
facias de novo (a). But the prefent caſe is very different; 
for here the jury have found a verdict on both itſues, and there 
is no default in them ; and ther. fore there is no difference be- 
tween this and the caſes cited for the plaintiff, only the judg- 
ment muſt be entered in a different manner, that is, judg- 
ment for the defendant on the iſſue that is found for him, and 


an interlocutory judgment for the plaintiff as to the other. 


This gave us an occaſion to inquire how the; 
are entered in theſe cafes, and how the judgments ought to 
be entered in the preſent caſez we therefore enlarged the 
rule, that precedents might be laid before us, and that the 
poſtea might be b ought into court befure we directed how 
the judgment ſhould be entered. 


It was faid by the officers that in the caſe of Craven v. 
Henley the judgment was entered up without taking any no- 
tice of the verdict, as upon the defencant's confefling the 
treſpaſs, which we thought very wrong, and therefore order- 
ed that matter to be inquired into, that if it were fo and the 
judgment not actually entered on record we might reQify it, 
which other wiſe we could not do after the term in which the 
judgment was pronounced. 


Two 


ts were cited of the entries of theſe ſorts of 
2 3 2 Rol. Abr. 99 (5); and Carthew 372. (e), the 
c:fe of Jones v. Badinner, the laſt of which ſeems to be ex- 
ally copied from the other; and i:1 both of them the ifſue 
and verdid are entered ; and then the record goes on and ſays 
that becauſe it appears to the Court that the matter pleaded 
by the defendant by way of juſtification is not a good defence, 


Ser the caſes on this head collected in 1 D. & E. 528. 3. b., and in 2 
D. & E. 126. n. 4. 
6 1 Ka. Abr 93 D. pl. 
3 


1. 
} Camb. 379; Salt. 173; 1 Lord Raym.:0; and Com, 3. 8. C. Ser 


(c 
Uſa Broome V. ic, 1 Kr. 873 


and 


err 


2 
Witzs. 
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and as he hath confeſſed the matters alleged in the declaration, 


- therefore it is adjudged that the replication iſſue and verdict 
Bavav- ſhall be all ſet alide and anmulled, and then an inte l. cutoty 


BENT 
a, i 


WILKS. 


judgment is given as upon the confethon of the defendant, 
and an inquiry of damages is awarded. 


At firſt I thought this a very good method cf entering up 
judgment in this cafe, but upon conſideration I thought it 
would be better to enter it up in this manner, after ſetting 
forth the replication iflue and verdict, and the opinion of the 
Court on the plca, that natwith/tanging ſuch vera. ci judgment 
ſhould be for the plaiuitt, becauie by this mode of cuitry ton. e 
difficulties would be voided which might arile in the prcient 
caſe where the verdict was not to be ſet aſide in toto. 

And my Brother Burnett laid there were ſeveral entries in 
Tewnſend”s Fudgments, title © Prohibition (@),” in this man- 
ner. 

In order therefore that we might ſettle a right entry in the 
prefent caſe, we enlarged the rule till Zdarday the 22d of 


Member.“ 


The following note occurs on a ſubſequent Cay in the ſame 
term. 

It appeared that no judgment had ever been entered up 
in the cate of Craven v. Iienliy, one or both of the parties be- 
ing dead. And iu the p.clcut Cale we ordered the picadings 
verdict and iſſue to be cute red up, and then to enter up judg- 
ment (6) on the firſt iffue fer tre plaintiff, notwithitanding 
the verdict (c) by reaton that the deftndant had by his plza 
eonfefled the treipais, and nad not inſiſted on any legal juſtifi- 
cation. But we lett it to the plaintiff to enter up judgment 
for the dei-ndant on the ſecond il ue either now or atter tne 
writ of inquiry executed, as he ſhould be adviſed.” 


(a) Vid. Tecunſ. Fudgm. 170, 174- 

(4) The judgment u this caſe was affirmed in B. R. on error, 2 Str. 
1224; and 144.4.635 . 

(e) Barnes 266. 5 (ce ailo Kirk v. Neill, 1 D. & E. 123 &c.; where 
the ſame rule was mauve. Lut in Sy v. Kabinen, 2 L. & E. 559. where the 
detendant, in an action ot tret;-afs, had juſtined under a cuſtom which was 
bad in point of lau, a dine. ent couric was purſucd; the veidict tound tor the 
defendant, eſtabiiſt ing tic (c en, was ſet afide, and judgment entered for 
the plaintit on tit nu —but in tuck caics the plaintift is not allowed any 
colts upon the iſſue iouud for tic deteudent. Kirk v. Neill, 1 D. & E. 266. 
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1742. 
— nd 


FisntR againſt RiTCuINGMAN. = 


Nov. — 


« A RULE niſi (a) had been made for a new trial in a ſpe- The nifi 


Bird allizes before my Brother Burnett. nga < 4 
arc evidence 
The objection was that he had allowed a poſtea to be given do provethut 
in evidence for the plaintiff, which he ought not to have 1 _ 
The cafe, as he ſtated it, was thus. It was a ſpecial action but not to 
on the caſe for the fifth part of the expence of a ſuit, to which prove that a 
the detendant had agreed to contribute in that proportion. — * 
The detendant pleaded the general iſſue, non afſumpfit. Ihe nes 449- 
Agreement was laid aud proved, which recited that an action 7 Mod. 451. 
was brought and a declaration delivered; and then the decla- * ed. 5. 
ration goes on and favs (inter alia) that ſuch proceedings were 
had in the cauſe that it came on to be tried on an iflue joined 
before Mr. J. Parker on ſuch a day at the aflizes for York- 


ire, held on ſuch a day; and that a juror was withdrawn, 


and the cauſe referred by rule of court, and an award made. 
It was admitted that the only evidence that was produced of 
the cauſe being brought to a trial on an iſſue joined, and of a 
juror's being withdrawn, and a rule of reference entered into, 
was the record of niſi prius and the poſtea indorſed upon it. 


And the fingle queſtion is whether the record of niſi prius 
with the poſtea ind rſed was proper evidence of theſe ſacts. 
The record of niſi prius and poitea were produced by the aſ- 
ſociate of that circuit, who ſwore that they had been in his 
cuſtody ever ſince the trial. 


Several caſes were cited on both ſides to ſhew that poſteas 
were and were not evidence. Bur 


We were of opinion that no general rule could be laid 
down in relation to this point; but that they were or were 
not evidence according to the n ture of the thing which they 
were produced to prove. If tney were produced only to 


(2) On the application of AM r Serjt, and Draper Serit. 


prove 


Frzuzz Opinion that the record of niſi prius and poſtea were good 
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prove that a cauſe was brought on to a trial, as in the pre- 
ſent caſe, or that ſuch a cauſe was actually trieil, we were of 


and proper evidence (a). But if it were neceſſary that a ver- 
dict ſhould be given in evidence, we were of opinion that they 
were not ſufficient evidence ; but that the poſtea ought to be 
returned and the verdi entered on record and judgment en- 
tered upon it (6b): and then a copy of the record would be 
proper evidence. For otherwiſe it would not appear but 
that the verdict might be ſet aſide, or judgment arreſted, 
The only doubt that ſtuck with me was whether the aſſociate 
was the proper perſon to produce the poſtea in evidence; be- 
cauſe by ſeveral rules of court it ought to be returned into 
court to the proper officer within the four firſt days of next 
term. But the prothonotaries informing us that ſcarcely one 
poſtea in an hundred is fo returned, and hardly ever when 2 
juror is withdrawn, I thought that this objection was not of 
Tucient weight ts ſet alide the verdict. And therefore 


My Brother Parter and I were both of opinion that my 
Brother Burnett did right in admitting this evidence, and we 
diſcharged the rule for ſetting aſide the verdict (c).“ 


e The ſame point had been before ruled by Lord Chief Juſtice Pratt at the 
Surry affizes, 5 Geo. 1. in Picton v Walters; v1 Str. 161; and by Lord Chief 
Juſtice Raymond at the London Sitt, M 14 Geo. 2. R. v. Fes, Bull. N. F. 
_ and afterwards in R v. Aſians, Sittings at Weftminfter after Tr. 20 Geo. 
2. 

(5) But this rule does not hold in the caſe of a verdict on an iſſue directed 
out of Chancery, becauſe it is not uſual tu enter up judgment in ſuch a caſe : 
the decree of the Court of Chancery is proof that the verdict is in force. 

ie v. Clarke ; at the Dele rates, 1745, Bull N. P 234 
(e) Afterwards a motion was made to arreſt the judgment in this cauſe ; and 
according to Berne 284 judgment was arreſted in EH. 16 Geo, 2. 
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Gooprxicaur on the demiſe of Joun Goop- TAC 
I DGE againſt ELIZ ABETU GOODRIDGE. 22 


Tur opinion of the Court was delivered, as follows, by The — 
r, having 
IVilles, Lord Chief Juſtice. * This comes on before the jen. 
Court on a caf- (a) that was made before my Brother wiſe for life, | 
at Exeter at the atlizes held for the county of Devon 20th — 4 
Fuly 1741. will, 44 i 
| my fon R. 
The caſe is in ſhort this. Joln Goodridge being ſeiſed in (the ddeſi) 
fee of the pre niſcs in queſtion, and having two ſons Richard — 1 
and Jobn, made his will gth of Auguſt 1733; and having heirs, then 
iven all his lands to his wife Jaan for her lite, except one my fon }. 
Pele which he deviſed to her in tee, and aſter having given ſe- — 
veral pecutiuy legaci-s to his children, uſed theſe words on held that 
which the queſtion depends; and my will is that if my ſon R took on- 
Richard do happen to die without heirs, then my fon John 2 —_— 
ſhall enjoy my lands.” The devitor is dead. Jean is alſo that on his 
dead. After her death Richard enjoyed the lande, and died death wich- 
without iſſue on the 14th of February 1740, and without 208 —_ A 
having levied any fine or ſuffered any recovery, deviſed the having ter, - 
premiſes by his will to his wife the defendant Elizabeth and ed a fine or 
her heirs. Jobn the ſecond ſon is the leffor of the plaintiff. —— a 
Many other things and other parts of the will were ſtated in — 
the caſe: but they are altogether immaterial to the point in to recover 
queſtion, which is ſimply this, CO 


Whether Richard the eldeſt ſon, conſidering the words of 2d. & 


his father's will, were tenant in tail or tenant in fee: if he C. 
were only tenant in tail, his brother, the leſſor of the plain- 
tiff, is undoubtedly entitled to recover; if he were ſeiſed in 
tee, the right is as plainly in the defendant, his deviſee. 


This queſtion will depend upon theſe two points, 
iſt, What conſtruction is to be put upon the word 
4 heirs” in the will; 


(a) Which was argued on 7 November the gth 1742 by Stirner King's 
dated eactadt  witad ones 241 
** 
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2:lv, If it is to be taken to ſignify the heirs of the 
Richard, then whether or no it will turn his eſtate in ſce 
into an eſtate tail, conſidering that no expreſs eſtate is devil. 
ed to him before. 

If the n ſt que ſtian be againſt the plum ff, the ſecond will 
never ariſe; for if the words © herrs of Richard” be taken 
in their general ſig nification, he had certainly an eftate in 
f.ez and then the remainder over limited generally to John 
is undoub edly void, for an eſtate cannot be limited over aſ- 
ter an bl Jute fee either by way of remainder or by way of 
exccutory deviſe. 


But the words © heirs of Richard” in the preſent will 
muſt de taken to mean herrs of his body; for Richard could 
not die without heirs, if his brother John were living. Ard 
this rule of conſtruction, which is tounded on —_ reaſon, 
has been ſettled in a multitude of cafes (a), and ſeemed not 
to de much controverted by the counſel for the defendant in 
the preſent e. ſe. There is no Cafe that I know of, in which 


it was ever doubted, except the caſe of Hearn v. Allen, Cra. 


Car. 57, and there were two very great Judges, Yelverton and 
Croke, 22ainit the other three. But ever fince that time the 
c:{=s have been all uniform and agreeable to the reaſon of the 
thing. It is fo expreſsly determined in the caſe of Webb v. 
Hearing, Cro. Fac. 415; in the caſe of Chadoct v. Cowley, 
Cre. Fac. 695 ; in tn. cafe of Parker v. Thacker, 3 Lev. 70; 
in the caſe t Plaxton v. Stone, 3 Med. 123; and in the caie 
of Nottingham v. Fennings (b), Tr. 12 W. 3. B. R., in which 
all the former cates were contidered and agreed to be law. 
It would have been otherwiſe indeed if the ſecond limitation 
had been to a ſtrangec, becruſe then the te ſtator's intent had 
not been appa ent, but he might intend to limit a fee after a 
fee, which caunot be by the rul.s of law. And this diſtinc- 
tion is ſettled in the caſe of Crumble v. Janes (c), Hil. 7 A.. 
B. R., according to the cafe n Dyer 33, and ſeveral old caſes 
inthe Year Boos. 


Secondly; I ſhall therefore, in conſidering the ſecond 


(a) See Preſtn d. Eagle v. Funneli, ſup. 164. and the caſes there referred 
to: and Cirger d. White v. White, ſup. 348. 


34 
(5) Cited in Pre#tind. Eagic v. Funnel, ſup. 166. note 4. 
(e) Sup. 167. note (a]. 


point, 


— — 


= BW 


na OO.  &t BF 


am aa == @ ct @ @Þ 


a «4 « a £ © ww, ww 6A; a=, ome a ww 


a Wea«ac co. ca aww + 


K 1 „ wm 


2. — 


— 
w 


w 3 5 


GY „KSA 


2. 


4 


N N L 32 9 


— — — 


MICHAELMAS TERM, 16 Gso. II. c. P. 


point, take it for granted that the word “ heirs” means 1742. 


« heirs of the body of Richard,“ and then the clauſe will 
run thus; © if my fon Richard do happen to die without 
heirs of his body, my fon John ſhall enjoy my lands“; 


which is the ſame thing as if he had ſaid © I give my lands to *” 


my fon Jahn it how ſon Richard die without heirs of his bo- 
d:“, in which 
Richard had been only tenant in tail. 


But a diſtinction was endeavoured to be made by the coun- 
ſe! for the defendant, where there is an expreſs deviſe to the 
eldeſt fon and his heirs in the former part of the will, and 
where there is no ſuch deviſe, for in that caſe it was ſaid 
that the e deſt ſon took a fee-fimple by deſcent which could 
not be altered or reſtrained by implication, and that as he 
claims nothing by the will he ought not to be affected by 


any part of it. 
But this diſtintion has no foundation either in reaſon or 


law. In reafon it has none; for as every tenant in ſee- ſim- 
ple has power to diſpoſe of his eſtate as he pleaſes, and the 
heir has no right but what is controllable by his anceſtor, 
ſo the only queſtion is what the teſtator intended; and it is 
abſurd to ſay that it is more plain that he intended that his 
heirs ſhould have a fee-ſimple when he has given him no 
ſuch eſtate by his will than when he has expreſsly deviſed it 
to him and his heirs. Beſides it is admitted that when a man 
deviſes his eſtate to his heir in fee ſuch deviſe is void, and he 
will take by deſcent and not under the will, as has been de- 
termined in a-multitude of cafes. And it is ftrange to fay 
that a deviſe in a will which is abſolutely void ſhall make any 
alteration in the conſtruction. 


Nor has the diſtinction any foundation in law; nor do the 
caſes, that were cited to ſupport it, prove any ſuch thing. 
Altham's caſe, which was cited out of 8 G. 148., has no re- 
lation to it; only it happens to be ſaid in general in that caſe 
that fortior eſt diſpolitio legis quam hominis, a maxim which 
is very true in many inſtances, but it is in nowile applicable 
to the preſent caſe. 


In Clacke's caſe reported in Dyer 330. 6. it is only deter- 
mined that an heir at law _ not be diſinherited by a poſfi- 
2 ble 
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ble implication ; for in that cafe the moſt probable implicati- 
on was in taveur of the heir. But in the preſent cafe there 
is not only 4 poſſible or a probable implicatiun, but it mani. 
feiiiy appears to be the uu.tent of tne teſtator that his heir 


dem. v-o0D= hond only n.ve an eftate-tail; fo very Taneſtly that I 


ag ſt 
Gur - 


BIDGE. 


think it might be called a n. cefſ-ry impli« ation, which even 
Vaughan in the caſe of Gardener v. Sheidon, Vaug. 259. 
(wrich was Cited as an authority for the defend.n) admits 18 
ſuthcient to diſinherit an heir ; and he gocs farther (a) in fa. 
vous of an heir than ever any perſon did befere; and this 
caſe, as I ſhall ſhew preſently, is fo far from being an autho- 
—4 for the defendant that it is an expreſs authority againſt 


The caſe of Hamfworth v. Pretty, Mor 644, is not a ve. 
ry intelligible cafe, and it is no authority in tavour of the de- 
f-ndant, or in favour of this diſtinction; for there was an 
expreſs dev i. te the <lueft fon and his heirs, and it was there 
holden that a de vie to the thre- younger children was a 
deviſ , if the heir did not perform a condition; though it was 
holden that the heir took by deſcent, and that the condition 
did not affect his eſtate; { that I do not und<rſtand what the 
Court in that cat:- founded their opinion upon, and J rather 
imagine that the cale is not rightly reported (6). 


The caſe of Szule v. Gerrard or Garret, reported in Cre. 
El. 525, n Moor 422, depends mcrely on the conſtruftion 
of th wad © or”, 4nd is in nowiſe applicable to the preſent 
cale. Belides in tuat Calc there was an expreſs deviſe to the 
elteſt ton and his heirs. 


The caſe of Scrape v. Rhodes (c) in this court in 1736 has 


no reſemblance to this or any other 


(a) Mone d. Fagge v Heaſeman, u. 140, 141. 

(5) According to te rc hrt ot this caſe in Cre Elis. 919, © the deviſeto 
the < ideti lun an H 15 void by way of deviſe : but it is an immediate de 
viſe or hm tatioa to the younger octlkllren it the eldeſt fon performs not the 
cor.ditio'', WIC. way Wh he ; as 4 Ceviſe that his ex: cutors ſhall fell hs 
lard Has het; ay not unto t: em ſuch a ſum, ir the interim the freetiold hall 
deſc. d to tus har” dp. $33 © Caway J. and Fenner |. nel. that if 
it wee 4 good orviſe tu the elder. fon, yet this condition is a lin- it. tion of his 
eſtate, at u tÞail give t to the tecond ion (younger ſons} and daught<r upon the 
detault of payment.“ 

(c) Com, Rep. 542. 


But 


KK — 


h: 
fo 


InS5Sann?? 


” = 8 * 


* „B78 


— — — 


MICHAFLMAS TERM, 16 Gro. II. C. P. 


373 


But though the e are no cafes in favour of this diſſincti- 1742. 
on, h re arc ſ.-ver al wh'ch ſhew that t hs never been re- — 
_ of which I fh It onde mention two or three, which op- 


hink will b ſufficient in ſo plain a cafe as the preſ-nt. 
Th t the h.:r's cſtate may be turned into an eſtate- tail by im- 


RIGHT 
dem. Co- 


plication, though there is no expreſs deviſe before to the heir, ogairf 
appears plainly from Cofen's cate in Owen 29, which though Goop- 


very impertectiy {t ite.1 is clear enough as to this price, In 
that will the was no deviſe to the eld ft fon Richard, but 
there are th ſe words © If it pleaſe God to take to nis mercy 
my ſon Richard b fore he hath ifive, ſo that my lands (hall 
deſcend to my fon George bf ue he ſh al be of the age of 
twenty-one, then iny overſcers ſhall have my land until George 
comes of that age: held by all the J'ſtices that Richard 
had only an eſtate - tail; which is a much ſtronger cle than 
the p' eſ..nt, for in that caſe there is only an implicat an that 
George the ſecond fon ſhould have the «fats in. fe Richard 
the l\e{t died without iſſue of his body: but here it is faid 
ſo in expreſs words. 


The caſe of Gardner v. Sheldon in Vaughan is likewiſc as 
to this purpoſe a Cafe in point ;, for there was no expreſs de- 
vue to George the e Ideſt fon and heir, but the qu. ſtion depend- 
ed on theſ- wurde If it happen that my ſon George and 
Mary and Katherine my daughters die withont iſſue of their 
bo hes lawtully begotten, then all my free lands which I am 
now {-'{-d of ſhall come remain and be to my nephew Wil- 
ham Roſe and his heirs,” There was a great doubt what eſ- 
t George took by theſe words, and whether or no the daugh- 
ters Hk any citat® at all; but tnere was no doubt but that if 
Gcerge Mary and Katherine all di d without iſſue of their ba- 
dic William Reiſe would be entitled to the eſtate either as a 
coutug nt remal.ider or by way of an executory deviſc. 


In acaſcin 13 Hen. 7. (a) which has h- en agreed to he law 
ever ſinee, and has beci the foundation of many ſubſequent 
der ninations, it is ſaid that if a man d-viſ: hie eſtate to his 
beit at law atter the death of his wife, the wife has an ef#:te 
for life by implication 3 which ſhews that the eftate which che 
heic has by detcent may be abridged and leſſened by implica- 
tion only, 


e Fo. 17. pl. 22. 
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I do not at all rely on Beresfard's caſe 7 Co. 40, becauſe 


w—xy— that was the caſc of a ferrffinent to uſes, and depended on fo 
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very great a nicety that it is no authority in the preſent caſe, 
and can hardly be cited as an authority in any caſe whatever, 
unleſs a deed of uſcs ſhould happen to be penned exactly in 
the ſame words. 


Having got rid of this diſtinction, I ſhall ſay no more but 
that the rule for the conſtruction of theſe fort of wills is that 
which is laid down and agreed tr» by all the Judges in the caſe 
of Spirt v. Bence, Cro. Car. 368., © that the words of a will 
which difinherit un heir ought to have a clear and apparent 
intent, and not to be ambiguous or in any way doubtful ;” 
ant turcly no words can be more plain and clear and leſs 
doubtful and ambiguous than the words of the preſent will 
are. Nay if this will wer to be conftrued even accordi 
to Yaughan's rule, which I m-ntione before, and which 
think is carried to far (a), that there muſt be a neceffary im- 
plication to difinherit an heir at law, I think that the words 
of the preſent will do neceſſarily imply that it was the teſta- 
tors intent that his ſecond fon ſhould have the eſtate in caſe 
his eldeſt died without heirs of his body. 


If indeed the ſecond ſon had died before the eldeſt, and 
the queſtion had been between the deviſee of the eldeſt and 
2 ſon of the ſecond fon, there might have been ſome doubt: 
but at prefent we think there is none, and that therefore the 
leſſor of the plaintiff muſt have the benefit of the verdict, 
and the poſtea muſt be delivercd to him.” 


4) Vid. Avone d. Fagge v. Heaſeman, ſup. 140, 141. 
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TweELLs againſt COLVILLE. — 

2 

« A RuLE niſi had been made on the m tion of Bootle S rjt. Ns 
tor an attzchment a ainſt a ſheriff and his deputy t r,@@q to 


not taking a reh bond upon nis grant..g 'he replevin, grant an at- 
purſuaut io the direct; us of the ſtaiuie 11 Geo. 2. c. 19 (a). — yo 
2 
1 , ſheriff for 
Baatle S-rjt. now agreed that the rule ſhould be diſcnarge nor taking a 
as againtt the ſheriff (5) tor whom Miles Serjt. was count , — 
a * 
his granting 
(a) The 23d ſect on of which (in order ta prevent vexatious replevins of 
diſtreſſes tak en fo rent) enacts that all ſher iffs and other officer> having aut o- 
r ty to grant replevins nay and ui in every reple vin of a giſtreſs tor rent take 
in ther own names from the plaint ff an / two r. ſponſihle perfons as turetics a 
bond in double the value of tic goods di trained, cond it · ed tor pt uſccut 
the ſuit with ettect .d w.tiout delay and for duly returning the goods 
trained in calc a retuin tha!l He awarded betore any deliverance be made of the 
diſtreſs ; and then it autor. ſes the ſher.ff &c to aiſign ſuch bund to the avow - 
a t or periun mak ing cogn-zance &c 
(5) en Action will lic azanſt the ther ff not only for not taking a bond, 
but alſo 10. caking nſuimcient pledges. R ut. Pa tirjony ifs 13 Geo 2 A R. 
on a writ of error trom.. E ; 16. Vin A-. 399. fl. 4; under tix naue of 
Prowje v. Partien; Bull. N. P. 60. In ſuch an action fone evidence uit be 
given by the pla. atiti of the inſutticiency of tae pledges or ſureties ; but very 
Il ght evidence is ſufficient to tiwow the proof upon tte ther Sunder: v. 
Darling, Weſtminſter fixti gs, Trinity 10 Ces 3. C. B. Buli N P 60. 
— i 110U%.1 tuere have been contradictory determ nations reſpe-tirgt e extent 
of thc ſheriff s liability an ſuch an ati n, the point ſeems now to be icttled in 
Prowſe v Pattijen, te party recovered dainuges to tne amount of the rent in 
arrear added to tue colts of the replev:n : but the wiiole together did not ex- 
ceed the value of the diſtreſs 4 D. Z 434. So in the caſe of Gibſin v. 
Barneli, 30 Ces 3 Gould I, who tr.ed the cauſe, was ot opinion that the 
plaintitr was eatitled to reco r tne coits in the reolevin as well as the rent in 
arrear, is, But n Tez v. Laie, M. 32 Geo. z, the Court of Kine's- 
Bench, on a queſtion reſerved at the trial for their opinion, neld that t ie plain- 
tiff could not recover beyond the value of the diſtreſs taken, which was lot 
equal to the rent in arrear. 4D. & E. 433+ And though this decifion was 
afterwards queſtioned in tue Court of Common Pleas i), in Conranen v Le- 
bricge, E. 32 Gro 3. 2 H. Bl. Rep. 36, where it was ruled aiter great con ſi- 
derat . on that tne pluntiff might ccover damages te the extent of the injury 
wh ch he dad ſuſtainec, trough they exceeded double the value of the goods 
diſtra. nec ; tric aut wor ity of tue caſe of Yea v Lethbridge was again eſtablich- 
ed in a ſublequei:t caſe, Evans v. Brander, Tr. 35 Geo. 3., where the Court 
of Common eas 2) (tarce of the Judges be:rg then changed) decided tat 
the ſh-ritf was not liatle for more tuan double the value of te goods di ſtrained 
2 H. B.. Rep. 547. Tue foundation ot tne laſt deciſion and of that of Tea v. 


\ (1) That Court KK Chief Juſtice, Gould 
ca! . en 
(2) e Eyre Lord Chief Juſtice, Buller J. Heath J. Rooke J. 
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1742. and only deſired that it might be made abſolute againſt Abet, 
A U one ef the iheriff's deputics who granted the replevin. 


TwzLLts 


ait 


Agar Serjt. offered many things in excuſe for Abbet, and 


r vi Tf. qeſired to read ſeveral affidavits. But he inſiſted, among 


o..r hinge, that the Court had no authority to proceed in 
this ſummary way againſt the ſheriff or his deputy as for a 
contempt, but that the party injured might bring his action 
againſt Abbot upon the act. 


We thought it proper to have this matter thoroughly con- 
fidered in the firſt place, before we read any affidavits, be- 
cauſe reading the affidavits as to the fact would be in ſome 
meaſure admitting that we thought we had an authority to 

ceed in this ſummary way. The cauſe on the replevin 
Rad proceeded fo far that there was judgment for the defen- 
dant, a retorno habendo awarded, and elongata returned. 


I thought that this method of giving a bond having beer. 
practiſed many years inſtead of giving pledges, — being 
now ſubſtituted in the room of that common law method 
the authority of the act of parliament, the ing ought 
to be in the fame manner againſt the ſheriff as it was before 
by ſcire facias or action on the caſe. And I put the counſel 
fur the detendant to ſhew that an attachment was ever granted 
againſt the ſheriff tor not taking pledges. This is no con- 
tempt of the Court, but only a d ſobedience to the act. 
And I could not fee how the court could proceed in this me- 
hod, unleſs the party had been guilty of a contempt, 


My Brother Parker ſeemed to think otherwiſe, and that 
this was a fimilar caſe to the caſe of a ſheriff refuling to pay 
a year's rent to the landlord according io the directions of the 
ſtat. 8 An. c. 14. when the goods of a tenant are taken in exe- 
cution. For there though an action on the caſe will undoubtedly 


Lethbridge is this; that the ſheriff is liable no farther than the ſureties would 
have been if he had done his duty by taking a bond under the ſtat 11 Geo. 2. c. 
19- and the ſureties had been ſufficient ; and that the extert of their reſponũ- 
bility is limited by the ſtatute to double the value of the goods diſtrained. 


lie 
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6 lie againſt the ſh-riff, the Court upon the motion of the land- 1742. 
lord utua:ly proceeds (in order to five expence) by way of ww, 
rule (a) a.:ainſt the ſheriff, and if he diſobeys it will grant Twi 
an attucnment. „. 


But I thought that caſe very different from the preſent; 
becauſe there if the ſheriff takes — in execution and 
removes them betore he pays the l d his 's rent, the 
execution ( whici is the proceſs of this Court) is irregularly e 
| executed, being ex cute d contrary to law, and therefore the 

Court will inte rpoſe. But there is no proceſs of this Court 
which directs a bond to be taken, nor would the Court ſtay 
the proceedings in replevin for want of the taking of ſuch 
bond: but it is taken in purſuance of the directions of the 
at and not of this Court; and therefore though no bond be 
taken, there is no contempt of this Court. 


— BD —I UY AA. 


My Brother Burnet: ſeemed to think my diſtinction right. 


However we gave noopinion, but ordered this point to be 
thoroughly conſidered and ſpukun to.“ 


— 


(On the laſt day of the term the rule was diſcharged.) 


« And now (6) Bootle Serjt., to whom we had recommend- 
ed it to ſee if he could find a precedent before the act of an 
attachment having been granted againſt a ſheriff for not tak- 
ing proper pledges, very fai:ly acmitting that there was no 
ſuch precedent, and that he tnought the point was againſt 
him, deiired that his own rule might be diſcharged (c).“ 


(a) Vid Henchett v. Kimpſm, 2 Wilſ. 140; Darling v. Hill. Rep. temp. 
He dw. 255; Weſt v. Hedges, Barnes 211; and Andr. 219. 

(6) Un the laſt diy of tie term. 

(e) In R. v. Lew, Tr 28 Ges. 3- The Court of King's Bench alſo reſuſ- 
ed © gra t an attachment aga-nſt the ſheriff for not taking a replevin bond, 2 
D. C } 617. But in the caſe of Richaras v aden, 2 Bl. Rep. 1220, the 
Court of Common Pleas, on a iummary application, made a rule on the ſhe- 
T .., vnder-ſheriff, and the replevin clerk, who had retuſed tu diſcover the 
num sot tue pledges taken on granting the replevin, to pay to the defendant 
in ple vin, the damages and coſts recovered by him. See, however, Lord 
Keny:x''s obſervation on that caſe in Yea v. Leckbridge, 4 D. & E. 435. 
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1742. Hexry CGRIIIS againſt Maxy MaxxEL1, Tho. 
e Ing Mas ELFOkKD and SauuEL Bur. 


Monday, T 
Nov. 25tþ. HE following opinion of the Court was given by 
In repicvin 
te uctend- 
— Mills, Lord Chief Juſtice, © Replevin; in which the 
&c., and plaintiff decla: es tor taking one red ox, one brown ox, and 


Rated un hi 
ory that two brown ſteers on the 28th of March 13 Ges. 2. at a place 


by ae called Trewodla at Sauthiil in Cornwall, and detaining them 
el caſe H 

— — Kc. Damage 131. 

on ot an an- 


nuity there= The defendant Mary avows in her own right, and the 
in mer tion · de fendant Thomas and Samuel as her bailiffs acknowledge, the 


ed conveyed . ; 
— taking &c.; becur.fe they ig tuat long before the time when 


mites con- &. viz. on tne 25th of March 4 Ges. 2. by a certain inden- 
tumag te ture made between the f. 1G Alary aid the plaintiff the ſaid 


8 ur for the conſideration of a ſum of money did bargain 


riunt tt in and tell to the plaint# all that moiety or halfend al of all 
te, fubicet thoſe meſſunges &c. in Treu eaala in the pariſh of Saut hill, 
2 4 Fe where the faid cle wherein &c. then and long betore was 


«i tac py. ; . . 
able to the and is parcel, together with a certain parcel of common, and 


ecincert all other appurtenances &c. to t e ſaid meſſuage &c. belong- 


ny ing then in the occupation of the plaintiff, to hold trom the 
os of day next before the date of the ſaid indenture for one 4 
cut ais tor by virtue of which barzain and ſale the plaintiff was paſleſſed 
— &c. the reverſion thereof belonging to the id Mary and her 


amenity; heirs, and being fo» p: T-fled and the reverſion thereof belong- 
and that by ing to the aid Nary and her heirs as aforeſaid ſhe the faid Ma- 


— 


. — ry afterwards eng bet te the time when &c. by another inden- 


1-45 and by ture made 26th of March 4 Ges. 2. between tne ſaid Mary 
free of the and the plaintiff for and in contideration of the anunty there- 


— in mentioned to be paid to her from and cut of the premiſes 
ET became during ker natural life and of 18. to her in hand paid by the 
{-if.4 in ſe plaint i did relcaſe to the fa.d plaintiff and his heirs for 


A ever ihe faid reverſion with the appurtenances, to have 
tited Kc. as aſd to hold the fame to the plaintiff and his heirs, to the 
a diftrets for 
non- pay - 
ment ot the arrulty. Pleas in bar; iſt that the plaintiff never was ſeiſed &c. in fee; 2Cly, 
(admitting tit tie deſerdant did by the leate bar ain and fell &c to tile plaintiſf for a 
year) that at the ume of making the targain ard tale the Cefendart was only ſeiſed & c. for 
her Lie, the reverſion in fre then belungirg to another, trave flizg that the detendant was 
ſ=;1e4 of rhe revernon in fee. 

On Cemurrer both pleas were holden bad; tice firſt becauſe it denied what was be fore ad- 
mitted, aid becauſe it traverſed only a conſequence of law ; the ſecond, becauſe it admit» 
cd that Ur Lſcrcart had an eſtate ſuff.c. ent to jultify the diſtreſs. 


uſe 
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uſe of him and his heirs for ever, ſubject to the payment of 1742. 
the rent charge vr annuity thereatter mentioned, that is to- 
ſay, that it ſhould and might be lawful for the ſaid Mary GuitLs 


and her al aus Juring the term of her natural life to have 
and receive one annuit. © yearly rent-charge of 7/. 10s. of 
lawtul mo ey «+ Great Britain free f om all taxes &c, and 
ta be paid at h ton amvit uſial feaſts, viz. the feaſt of 
Saint John the Baptiſt &c, by four even and equal portions ; 
and by tc ſaid i denture it was agreed that if the ſaid an- 
nuity of 74. 103. thould be behind and unpaid twenty-one 
days after any or either of the faid feaſt days &c. it ſhould 
2nd might be lawful for the ſaid Mary and her aſhgns to 
enter upon the premiſes and to diſtrain &c; by virtue of 
which ſaid leaſe and releaſe and by force of the ſtatute &c. 
the plaintiff entered into and became ſciſed of the premiſes 
&c. in his den eſne as of fee, ſubject &c; and the defendants 
juttity taking the cattle by way of diſtreſs for gf. 75. 6d. 
arrears of tei it due for a year and a quarter ending at Chrift- 
mas 1739 and not paid within twenty-one days afterwards, 
wherefore they pray judgment &c. 


The plaintiff to the avowry, proteſting that he never en- 
tered into the ſaid premites by virtue of the leaſe and releaſe, 
for plea faith chat he never was ſeiſed of the ſaid premiſes 
mentioned in the faid indenture of releaſe in his demeſne 
as of fee; and this he prays may be inquired of by the 
country. 


And for further plea by leave of the Court faith that true 
it is that tne ſaid Mary on the 25th of March 4 Geo. 2. did 
by her ſaid indenture bargain and fell to the plaintiff a 
moiety or halfendeal of all thoſe meſſuages &c. to hold from 
the day b-fore the date therrof for one year, by virtue of 
which bargain and fale and the ſtatute &c. the 224 plaintiff 
became poſſt ſſed of the premiſes &c; and further faith that 
at tne time of making the ſud bargain and ſale the ſaĩd 
was only ſeiſed of the ſaid pre if. s as of her freehold for 
the term of her lite, the reverſion thereof belonging to 
w—— Aannell and his heirs, who is ſeiſed the to him 
and his heirs; and traverſes that Mary was ſeiſed of the 
reverſion of the premiſes to her and her heirs in manner 
and form as the defendants in their avowry have acknow- 


ledged; 


AN. 
N17 
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ledged; an this the plaintiff is ready to verify &c; and prays 


Gaitts 


Tz. 


wELL. 


To both theſe pleas of the plaintiff the defendants demur 
generally, and the plaintiff joins in demurrer. And u 
theſe two demurrers the caule comes now before the Court. 


To the iſt plea there are two objections (a); 
1ſt, That it denies what is before admitted; 
2.ly, That the traverſe is only of a conſequence of law. 


And we are of opinion that the firſt plea is bad in both 
th: ſe reſpects. 

Fuſt, Becanſe the plaintiff has denied that he was ſeiſed 
in fee by virtue of the I-afe and releaſe, though he has in 
effect admitted it before. For in this plea he has not de- 
nied, not even by way of proteſtando, that MH. Mannell was 
ſeiled in fee at the time of making the leaſe and releaſe ; 
and though he has denied it in his fecond plea, that will 
make no alteration, it being a known rule and never con- 
troverted that one plea cannot be taken in to help or deſ- 
troy another, but every plea muſt ſtand or fall by itſelf, 
And as he has admitted in this plea that Mary was ſeiſed in 
fee, and that being fo ſeiſed (he made a leaſe and releaſe to 
the plaintiff and his heirs, the neceſſary conſequence of that 
is that he muſt be ſciſed in fee by virtue of fuch leaſe and 
releaſe; for I defy any one to put a caſe where a perſon 
ſeiſed in ſce makes a leaſe and relceſe to another and his 
heirs, and yet the grantee ſhall not be ſeiſcd in fee; and yet 
this is the very thiag denied by this plea, 


Secondly, If there could be any doubt of this, (but there 
certainly is none,) the only doubt would be, whether this 
be the neceflary conſequence in law, that is, whether theſe 
deeds of leaſe and releale have this operation in law or not. 
And it is a Certain known rule, never that I know-of once 
controverted, that a man cannot traverſe a conſequence of 
law, and for this plain reafon becauſe it is a matter of law 
and not uf fact, and therefore not proper to be tried by a 


Jury. 


(a) The cafe was argued on the 22d of May preerding by Drafer Serjt. 
in ſupport ot the cenwrrer and by Capper Serjt. contra. 


We 
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We are therefore clearly of opinion with the defendants 1742. 


that the firſt plea in bar of the avowry is not good. 


As to the ſecond plea: it is a matter of much more dif- 
ficulty ; and upon the ſtrength of the cafes in Dyer and He- 


—— 


bert which were cited for the plaintiff, and which I ſhall ***** 


take notice of by and by, I own I was at firſt of opinion 
that the ſecond plea was a good bar to the defeudant's avow- 
ry. But upon further conſideration, and coaterring with 
my Brothers, I have altered my ſentiments. Aud we are 
all now of opinion that the ſecond plea is not good, and that 
this caſe is plainly diſtinguiſhable from all the caſes which 
were Cited to ſupport this plea. That a matter which is not 
material, if alleged by a plaintiff in a declaration or by a 
defendant in a plea or avowry, may be in many caſes tra- 
verſed by the other party, and that the eftate in fee of the 
defendant Mary being alleged by her avowry ( h ſhe 
need not have ſaid that the was ſeiſed in fre) may be tra- 
verſed in the pretent caſe, we do not deny; and the cafes 
which were cited go no farther. 


In Dyer 280. pl. 15. nothing more was determined 
that not in the principal caſe but in a cafe that was 
cited) than that a man may traverſe a ſeiſin in fee, when it 
is particularly alleged in an avowry. But in that by 
way of inducement the plaintiff ſhewed that if the perſon 
were not ſeiſed in fee the defendant had no right to 
rent avowed for; and it is the fame caſe, or exactly to 
ſame effect, which is afterwards reported in Dyer 31 
Pl. 90. 


was moſt relied upon, was thus. In replevin the defendants 
juſtified taking the cattle as bailiffs of Sir Francis Leke as 
being damage teaſant in a cloſe which was his treehold: the 
plaintiff pleads in bar that he was ſeiſed in fee of a cloſe 
called Butclge adjoining to the ſaid cloſe of Sir Francis Leke, 
that Sir F. Leke &c. of right ought to keep up the fences 
between theſe two cloſes, and that the cattle eſcaped iato 
Sir F. Leke's cloſe by reaſon that thoſe fences were out of 
repair. Ihe defendants in their replication, proteſting that 
there was no ſuch right of incloſure, for plea ſay that the 
laid cloſe called Butchſe was the foil and freehold of 1 
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1742. Earl of Shrewſbury, and traverſe the plaintiff's being ſeiſed 
ina ſee; and it was holden to be a good traverſe, becauſe 
Sante though the plaintiff need not have ſet forth that he was f. iſcd 


MAN 


VELL. 


in fee, (for if he had faid that he had only an eſtate for 
life, for years, or at will, it had bren ſufficient to have ſup. 
ported his plea) yet it he will give his adverſary this advan. 
tage by alleging that he had an eftate in fee which he 
necd not have done, the Court were of opinion that the tra. 
verſe was good. But it is obſervable in that cafe that the 
defendants were fo far from admitting in their plea that the 
plaintiff had an eſtate for lite, for years, or at will, that 
they expref-ly ſaid that the ful and frech. d was in another, 
which I ſhall ſhew preſently diſtinguiſhes it from the pre- 
ſent caſe. 


What is ſaid in the cafe of Digby v. Fitzherbert, Hab. 
103. is merely founded on thefe ces in Dyer, and does not 
carry it a jot farther; nor do I know that it has been car- 
ried farther in any cate whatever. 


But in the preſent caſe the plaintiff is fo far from denyin 
that the defendant Mary had an eſtate ſufficient to juſti 
the diftreſs, that in his plea by way of inducement to his 
traverſe he expretsly admits that ſhe had an eſtate for life 
at the time of her making the leaſe and releaſe, and that ſhe 
is ſtill living. It appears on the whole record, by the plain- 
tiff's own admiſſion, that the diſtreſs was well taken; for 
though the plaintif®s traverſe were true, that ſhe had on 
an eſtate for life and not an eitate in fee, if ſhe had an e 
tate for life the rent was due and payable to her during 
the continuance of that eftute. If indeed by way of induce- 
ment he had ſaid that the eſtatè was in another, or that 
was poſſeſſed onlv of a term for years which was ex- 
pired, this would have altered the caſe. But as he has ad- 


.mitted that ſhe had an eſtate tor lite, this plainly diſtin- 
guiſhes it from all the caſes that were cited on this head. 


To this I think there can be but three objections made, 
one of which was made at the bar; 

Firſt; That the leaſe and relcaſe made by Mary, being 
only tenant for life, to the plainuſt and his heirs was a for- 


feiture of her eſtate for lite; and i; the plaintiff took no- 
thing by the grant, and therefore was not obliged to pay 
the rent. | £ = 

The 
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The other two objections not made at the bar are, 

Secondly, That this was a cheat on the plaintiff, who 
would not probably have agreed to pay ſo much rent during 
the life of Mary but in conſideration that he was to have 
the eſtate to him and his heirs after her death, and that this 
is expreſsly laid in the avowry to be the conſideration of the 
deed of releaſe ; 

Thirdly; That it is only faid by way of inducement that 
Mary was tenant for life, and that what is ſaid only by way 
of inducement is not material. 

To the firſt objection there are two anſwers ; 

iſt; That if the leaſe and releaſe did create a forfeiture, 
it would be no objection in the mouth of the plaintiff until 
he was actually evicted. For fo long as he continues in 
poſſeſſion, he ought to pay the rent; and he has not ſhewn 
or pretended any eviction. 

24ly, The ſecond anſwer is that a leaſe and releaſe by a 
tenant for life do not create a forfeiture; and the cafes 
which were cited prove no ſuch thing. For in 1 C. 140; 


| Cre. Eliz. 131; 1 Leon. 125; and 1 Rol. Ar. $54; it is 


only held that a feaffment in fee by tenant for life is a for- 
feiture of his eſtate, which is certainly true, of a feoffment : 
but by leaſe and releaſe (a), by which a man only conveys 
that which he has a right to convey, there is no forfeiture 
created. And fo it is expreſsly faid in Co. Lit. 328. a.; 
and it is ſo eſtabliſhed a rule in all the books that I need 
not cite any other caſe to ſupport it. 


As to the ſecond objection: it does not appear on the 
pleadings whether the rent reſerved be more than the yearly 
value of the eſtate. If not, there is nothing in the objec- 
tion: but if it be, it is no odjection at law; but the deed 
will be equally good and the rent payable during the con- 
tinuance of the eſtate for life, though it may perhaps be a 
foundation for relief in equity. 


As to the third objection: it depends entirely upon this, 
whether what is faid in the inducement to —— be 


material or not. And we are all clearly of opinion that it 


(4) See caſe, 19 Co. gs; Machkell v. Clarke, 2 Ld. Raym. 779; 
Doe d. Tyrrel v. Shiljen, 3 Burr. 1703; and Doe d. Neville v. Rivers, 7 D. 
& Z. 275 as to the effect of a leaſe and releaſe by a tenant in tail. 
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1742. is ſo. And ſo it plaiuly appears to he by the caſe of Se 
ny Walter Sands v. Lane, Cro. Euz. 667, and feversl other 
CnitLs caſes. 


inf 
M\ w_ Judgment therefore muſt be for the defendants.” 


SELL. 


384 


—K—— . ͤ— 


— N. We did not conſult my Brother Fortec ue A, 
he not being in Court at the argumg of the cale; but lt. 
J. Parker, who this day kiſſed the King's hand tor the of- 
nice of Lord Chict Baron, agreed with my Brother Burnett 
and me.” 


M. 16G. . The Maſter, Wardens, and Society of the Myſtery 
— of GunmaKkexs of the City of Loxpox againſt 
STEPHEN FELL. 


The opinion of the Court was delivered as follows by 


Gunmakers Flles, Lord Chief Juſtice. © Debt; in which the plain- 
Company tiffs ſet forth the charter 14th of arch 13 Car. 1., by 
* 24 which the Company was incorporated, whica recites the 


ſhould ſell great inconvenience that happens to the public by unſkil- 
the barrel of ful perſons making trying and proving guns, and for re- 
— formation of ſuch abuſcs and in order that the trad: may 


ready prov- be carried on in a proper and ſkilful manner the King 
ed any conſtitutes and appoints ſeveral perions therein named and 
— others then uſing or wao ſhould thereafter uſe the art of 
member, in gunmaking within the city ot London or within four miles 
— compals thereof, and all ſuch others as thuuld be accepted and 
— and admitted in ſuch manner as in the ſaid letters patent is ex- 
that no preſſed, to be a body corporate by the name of the maſter war- 
ſhould ftrike his ſtamp or mark on the barrel of any perſon not a member of the Com- 
pany &c. under a penalty of 10s. for each offence, was holden not good, as being in 
reſtraint of trade ; it not appearing from any thing ſet torti in the declarat.on that there 
was any adequate reaſon for theſe i eſtraints or any conſideration to the perſons reſtrancd. 

— General reſt: aints of trade are had: particular ceitraints, either as to t. me or place, 
are good, if for a ſufficient conſideration. 

— A bye-law, made by the Gumn..crs company, inflicted a penalty, half to the uſs 
of the poor of the Company, and half to tue uie of the diſcoverer, without ſaying who 
was to ſue for it; whether te Company may rot ſue for tnx pc naity? Qu. 

In an action for a penalty for b each of a byc-law, het. ner it ſhould not be poſitively 
PWW ae did the act complained of ? 

uud whether it be ſufficient if it be ſtated to have been done on a day after a viz.) after 
he was ſubjeR to the bye-law, as it appears on other parts of the declaration? Qu. 


* 
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dens and ſociety of the myſtery of gunmakers of the city of 


Lond;n ; and gives them ſeveral powers, and (amongſt the 42 4 
leer 


reſt a power for the ſaid maſter wardens and aflittants of the 


ſociety of gunmakers for the time being or the greater part of makers Ac. 


them, whereof the maſter and one of the wardens to be two, 


to make ordain and cenſtitute fuch reaſonable acts orders Fx. 


decrees and ordinanccs in writing as to them ſhould ſeem 
meet for and concerning the art trade and myſtery of gun- 
making and the wellordering and government thereof within 
the ſaid city of Lauda or the liberties thereof and within 
four miles of the ſame, and alſo for the reformation of ſuch 
abuſes and deceits from time to time in uttering inartificial 
unmerchantable bad and deceitful guns, or parts of guns &c. 
whereby his Majeſty's ſubjects might be damnified or en- 
dangered &c. and to inflich pains and penalties by fines &c. 
for the breach of ſuch bye-laws &c. The plaintiffs further 
ſet forth that the ſaid charter was accepted and hath been 
ever ſince ated under. And that at a court of the maſter 
wardens and ſociety aforeſaid commonly called a Court of 
Aſſiſtants held 1oth of Octeber 1672 by and before Robert 
Murden then and there being the maſter and 7o/eph Stace 
and Robert Tough then and there being the wardens of the 
ſaid ſociety, and fourteen others, (named in the declaration) 
being a greater part of the aſſiſtants of the ſaid ſociety, the 
faid maſter wardens &c. did make ordain and publiſh a 
certain ordinance or bye-law in writing for the good rule 
and government of the ſaid Company, and did thereby 
order that from thenceforth no ſworn member of the 
faid Company ſhould ſell or deliver by way of fale the bar- 
rel of any manner of hand-gun dagg or piſtol ready proved 
to or to the uſe of any perſon whatſoever of the ſaid art 
within the ſaid city or liberties or four miles compaſs there- 
of who is not admitted and ſworn a member or free brother 
of the ſaid Company, nor ſhould ſtrike or ſuffer to be ſtruck 
his proper ſtamp or mark upon the barrel or barrcls of any 
ſuch perſon not admitted and ſworn; upon pain of for- 
feiture of 10s. for every ſuch barrel; a moiety thereof to 
the uſe of the poor of the ſaid Company, and a moiety to the 
uſe of the diſcoverer, and a ſtop made of his proof till con- 
formity or payment.” 


The plaintiffs aver that ſuch ordinance was and is good and 


reaſonable, and not repugnant to the laws or ſtatutes of the 
Co kingdom, 
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kingdom, not to the cuſtoms et uſaꝑes of the city of Lance; 
and they aſſian for brech, firſt, that the deſendant long 
after the making of the (aid letters patent, to wit, on the 
27th of June 17 8 was admitted into the {aid Con. pany 
and ſworn a member thereof, and from thence for h hitherto 
hath continued a member thereot, and for all ihe time 
aforeſai i {1th uſed and exerciſed the att of gunmciking at 
L. endin wreſaid and then and there bad notice of the 
ſaid byc law; and that the ſaid defendau: long after the 
making ct the faid bye-law, to wit, on the rit day of 7e 
in the year 1739 at Z::7;n aforeſaid fold a preat number 
of barrels of hand-guns, to wit, f:xty barrels of hand. guns 
ready proved to one John Haifhide, which taid John Half 
Aide at the time of the ſale thereof did uſe and exerciſe the 
Aid art of a gunmaker within the faid city of Londen, and 
who at the time of the ſale of the ſaid gun vbarrels was not 
admitted and ſworn 2 member or free brother of the ſaid 
ſociety, contrary to the form of the ſaid ordinance : where- 
by the ſaid defendant bath forfeiied and ought to pay to the 
plaintiffs 30“. to wit 10s. for each of the faid barrels of 
hand guns fo fold by him to the ſaid Halfbide as aforeſaid, 
whereby an action hath acer cd to the ſaid plaintitts to de- 
mand and have of the ſaid dc.2ndant the ſaid 3</. parcel of 
the ſaid 607. 


Secondly, They aſſign for breach that the ſaid defendant 
after the making of the ſaid ordinance, to wit, on the 2d 
day of June in the year 1739 at Landen aforeſaid he the 
ſaid defendant then and there being admitted and ſworn a 
member of the ſaid Company did ſuffer to be ſtruck bis 
proper ſtamp or mark upon a great number of barrels of 
hand-guns, to wit, upon ſixty barrels of hand-guns of the 
faid Jahn Halfhide, which ſaid John Halfhide at the time 
of the ſtriking of ſuch ſtamp or mark upon the ſaid barrels 
of hand guns did uſe and exercife the faid art of a gunmaker 
within the city of Lenden, and who at the time of the ſtrik- 
ing of the ſaid ſtamp or mark was not admitted and ſworn 
a member of the ſaid company, contrary to the form of the 
ordinance aforeſaid ; whereby and by force of the ſaid bye- 
law the ſaid defendant hath forfeited and ought to pay to 


the faid maſter wardens and ſociety 3ol., to wit, 105. for 


each of the ſaid barrels ſo ſtruck with the ſaid ſtamp or 
mark; whereby an action had accrued to the ſaid maſter 
wardens 
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wircens and ſociety to demand and have of the ſaid de- 1742. 
fendant the (aid 30/ reſidue of the ſaid 6ol ; nevertheleſs Eo 
the ſid defendant, although he hath been often requeſted, — 
orb not rendered to the ſaid maſter wardens and ſociety makers &c. 
toe ſail Gt. or any part thereof, but hath wholly refufed azainf 
and ſtill doth refuſe to render the fame; and the fad Fr. 
maſter warden: d ſociety ſay that they are damnifed to 


the value of 7-.; and therefore they bring (uit &c. 


The defendant favs that the declar tion of the ſaid maſter 
wardens &c. and the matters therein contained are not 
good and ſuſhcient in-law for the ſaid maſter &c. to have 
or maintain their ſaid action againit him; to which de- 
claration and the matters therein contained he the ſaid de - 
fendant is not under any neceſſity nor bound by the laws 
of the land to make anſwer, and this he is ready to verify; 
wherefore for want of a ſuthcient declaration in this behalf 
he prays judgment, and that the ſaid maſter wardens and 
ſociety of the myitery of gunmakers of the city of London 
may be barred from having or maintaining their action 
aforeſaid againſt him the ſaid defendant. 


The plaintiffs join in demurrer, and pray judgment, and 
their ſaid debt, together with the damages by reaſon of 
detaining the ſaĩd debt, to be adjudged to them. 


And upon this demurrer to the plaintiffs' declaration the 
cauſe comes now in judgment before the Court. 


There have been three objections (a) taken to the 
plaintiffs* declaration; 

iſt, That the bye-law, on which the action is founded, 
is not good; 

2dly, That, if it be, the breaches are not well 

3dly, That, if the bye-law be good and the breaches 
well aſſigned, the action cannot be brought in the name of 
the corporation. 


Cc2 As 


This caſe was argued on three ſeveral days, 19th of June 1740, roth 
o Tune £741, and 234 of Fune 1742, by Prime King's Serjt. and Urlin 
Sent. in ſupport of the demurrer, and by Birch King's Serjt. and Draper 
>. it. for the plaintiffs, 


388 


742 
— 
he Matter 
& of Gun- 
makers &c. 
aguinfl 
I err. 


MICHAELMAS TERM, 15 Geo. II. C. P. 


As to the firſt objection, we are of opinion, and ſo are 
my Brother Forte.cue and my late Brother Purer, (now 
Lord Chief Baron) that the bye-iaw is not good as ſet forth 
in this declaration. It is very probable that if other parts 
of the charter and other bye-laws of the corporation were 
ſet forth, it might appear to be a good bye-law : but we 
can take notice of nothing but what is ſet forth in the 


pleadings. 


The general rule is that all reſtraints of trade, (which the 
law ſo much favours,) if nothing more appear, are bad. This 
is the rule which is laid down in that famous caſe of 
Mitchel v. Reynolds, which is very well reported in 1 P. 
W ms. 181 ; in which Lord Macclesfield took ſuch great 
pains, and in which all the caſes and arguments in relation 
to this matter are thoroughly weighed and conſidered ; 
and therefore [| will not repeat them to you again in worſe 
words, but refer you to that report, where you may ſee all 
the cafes cited which relate to this point, and where it is 
conſidered in every light in which I think it is poſſible to 
conſider it. 


But to this general rule there are ſome exceptions ; as 
firſt that if the reſtraint be only particular in reſpect to the 
time or place (a), and there be a good conſideration given 
to the perſon reſtrained, a contract or agreement upon 
ſuch conſideration fo reſtraining a particular perſon may be 
good and valid in law, notwithſtanding the general rule ; 
and this was the very caſe of Mitchell v. Reynolds, where 
ſuch a bond was holden to be good. 80 likewiſe if the 
reſtraint appear to be of a manifeſt benefit to the public, 
ſuch a reftraint by a bye-law or otherwiſe may be good. 
For it is to be conſidered rather as a regulation (5) than 

a reſtraint ; 


(a) See the caſes of Clrke v. Comer, Caf. temp. Hurdw. 53; Cheſ- 
mn v. Nainby, 2 Str. 739, Forteſe. 297; 2 Ld. Raym. 1456, and 3 Bre. 
Furl. Ca/. 349; and Davis v. Maſon, 5 D. & E. 118. ; in the two for- 
mer of which an agreement by an apprentice, in conſideration of being 
taught his trade, not to carry on the tame trade, in one init nce within 
half a mile of the maſter, and in the other within the bills of mor- 
tality, under a penalty, was holden to be a valid agreement. The laſt caſe 
was that of an e/iffant to a ſurgeon. 

(5) See the following caſes reſpecting bye-laws made by public com- 
panies, and what bye-law is conſidered only as a regulation, and what 
as a reſtraint, of trade; Freemantle v. The Company of Silkthrowfſters, 1 Lev. 

229; 
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2 reitraint ; and it is for the advantage and not the detri- 


ment of trade that proper regulations ſhould be made in it. 


And it is plain by the recitals of this charter granted to the 


The Maſter 
&c. of Gun- 


Gunmakers Company that this was the very purpoſe for makers Ac. 


which this corporation was created. 


It is therefore by this rule and this exception that we 
mult try the preſent caſe. And ſirſt it is certain that both 
tacſe bye-laws (a) are reſtraints upon trade, and therefore 
bad unleſs they fall under the exception. Lo oblige a man 
after he has finiſhed his barrels not to (ell tkem to any one 
%) but one who is admitted of the Company is a great re- 
ſtraint upon trade. So likewiſe not to put his mark or to 
ſufer his mark to be put upon the barrel of any perſon not 
admitted of the Company is a very great hardſhip and re- 
{traint, unleſs there were a particular reaſon for it. But 
it does not appear from any thing that is ſet forth in the 
declaration that the charter has given any directions, or 
the Company made any bye-laws, concerning the r 
of that particular branch of the trade of fitting the barrels 
into the ſtocks; and if not, no reaſon can be aſſigned why 
other perſons may not do it as well, and ſhould not be per- 
mitted to do it as well, as thoſe who are members of the 
Company. Nor does So appear by the — 14 that the 
particular marks which ever on of the Company puts 
on his own barrels are an I that ſuch — — 
been tried and proved by the Company, or that ſuch marks 
may not be put on before are tried and proved, or 
that there is any method whatſoever preſcribed either 
the charter or any _— for trying and proving barrels 
made by members of the Company. And as we can pre- 
ſume nothing but what is fer forth, we are obliged w_ 


229; Cudion v. Eafiwwick, Salk. 193; Wannel v. The Chamberlain of the City of 
London, 1 Str. 675 ; Boſworth v. Hearne, 2 Str. 1085, 7 Andr. 91; 
Harriſon v. The Chamberlain of London, I Burr. 12 ; Green v. The Mayor 
of Durham, ib. 127; The King v. The Maſter and Wardens of the Surgeons 
Co. in London, 4 Burr. 892 ; The King v. Sir. T. Hur, ian, Chamberlain of 
London, 3 Burr. 1322; Pierce v. Bartrum, Cowp. 269 ; and The Butchers 
C v. Morey, 1 H. Bl. Rep. 371. X 
"C) tn wand & i only one 4 -ay conſiſting of two branches. 

(5) The bye-law is not ſo extenſive ; it merely reſtrains the members 
of the Company from ſelling barrels * to any perſon of the ſaid art within 
the ſaĩd city or liberties or four miles compals thereot” who is not 2 
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1742. of opinion that this pat of the bye-law likcuiſc i. rex 


"The Maiter 
&c. of Gun- 
makers X. 


good, as being a reſtraint upon trade without an apparent 
realon. | 

The objection to the latter part of the bye-!zw, that a 
ſtop is to be made of prect until conformity or pay:rent of 
the penalty, though we thick it a good objeian, atfords 
no argument at all in the preſent caſe, becauſe a bye-law 
may certainly be good in part e and bad in part; and 
this action is not founded on that part of the bye- law. 


As therefore we are of opinion that the bye-law, on 
which this action is tounded, is not good in either part of 
it, the two other objections become altogether immaterial ; 


and therefore | ſhall ſay but vers little upon them. 


As to the objeCtion that the breaches are not well af. 
figned ; we are rather inclined to think that the firit breach 
is not well aſſigned, becauſe it does not appear that the 
defendant was guilty of the fact there laid to his charge 
after he was a member of the Company, unleſs the day 
which follows after the words, to wit, be material (%; 
which we think it is not. 


There are many caſes in the books relating to this mat- 
ter, but I think that no certain rule can be laid down con- 
cerning it, but the Judges muſt judge as well as they can 
from the nature of every particular caſe. I will mention 
only two inſtances to explain what I mean. In the caſe of 
an action on a promiſſory note, it is generally laid in the 
declaration that after the day of the making of the act, to 
wit, upon ſuch a day fuch a note was made ; in which 
caſe the very day ſet forth after the, to wit, is certainly 
material, becauſe the ſame identical note muſt be proved ; 
and it can be aſcertained only by the date ; and if it be of 
another date, it is another note. But in the caſe of a 
declaration in ejectment, where the demiſe is laid upon 
ſuch a day, and the declaration goes on and ſays that af- 
terwards, to wit, upon ſuch a day the defendant ejected the 
plaintiff, this day is not material, becauſe if the defendant 

ejected 


(4) But ſce Clarke v. Tuck tt, 2 Fentr. 183. 
, Vid. Sliarer v. Andries, 1 Saund, 169. 
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cieted bim upon any day after the day of the demiſe, it is 1742. 
ſuficiert. And if the day of the cectment be laid to be 

befor” thx day of tae demiſe, it muſt always be rejected as — 
repugnant and immaterial, but does net vitiate the de- u. "6b 3 
ciaration. But this objection only lies to the firſt breach cg 
aiſh;z-4; for the ſecond is right in this reſpect. Fei, 


But there is another objection that goes to both the 
breachcs, that it is not id that the defendant at the time 
of the breaches «/e7% te pern there mentioned not to be 
members of the Company. Whether or no it is neceſſary 
that this ſhould have been fo hid, we give no poſitive 
opinion, becauſe it is not neceſlary. To be fure, if it 
were in an indictment it would be neceſſary to lay it ſo; 
and we think at leaft that it would have been better if ic 
had been fo laid in the preſent caſe. 


There is but one objection that remains, which is that the 
Company could not fue in their own name for theſe pe- 
nalties, becauſe there is no direction in the bye-law, and be- 
fides the penalty is not given to them but to other perſons, 
that is, a moiety to the uſe of the poor of the Company 
and a moiety to the diſcoverer {a}, But we are inclmed 
to think that if the bye-law were good, and the breaches 
well aſſigned, the action might be brought in the name of 
the Company (6b). The Chamberlain :f London's caſe, 5 
Co. 62. b., 1 Rol. Abr. 366. C), and what is ſaid in the 
caſe of Player and Vere, Sir T. Raym. 324, are very 
ſtrong authorities in ſupport of this opinion. But, as it is 
not neceſſary at preſent, we give no poſitive opinion upon 
this point. 


Upon the whole therefore, though we were very much 
inclined (as far as juſtice would permit) to give judgment 
for the plaintiffs, being ſatisfied that they are a very uſeful 

Company 


(a) The action could not have been brought by any diſceverry ; for 
though a body politic may make a bye-law, ſubjecting thoſe who infringe 
it to a penalty, they cannot give an action to « ſtranger to recover ſuch 
penalty. Budwie v. Fennell, 1 Wilſ. 237 ; and Tutterdeld and !Larris, Maſters 
of the Taylors Co. at Bath, v. Gluzby, 2 Wilſ. 266. 

(6) In the caſe of The Maſter Wardens and Cormonel! y of Feltmakers v. 
Davis, Be. i& Pull. 98, it was holden that the maſter wardens and con- 
monalty of a company could not ſuc for a penalty forfcited to the maſter 
and wardens, to the uſe of the maſter wardens and company. 
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1742. Company, and that it is of great conſequence to the public 
— that the art of gunmaking ſhould be put under proper re- 
— Nadel gulations, yet we are obliged in juſtice to be of opinion 
— each x. that this bye-law is not ſufſiciently ſupported by any thing 

, that is let forth in the declaration, and that therefore judg- 


Fett. ment muſt be for the defendant.“ 


WiLLIaus qui tam ag2in/# DREI. 


— 66 Moriox (a) for colts on the plaintiff's being non- 


Jan. 27th. ſuited. Action of debt for 200/ by the plaintiff as a com- 

mon informer on the ſtat. 15 Car. 2. c. 8. made to prevent 

The ftat.18 butchers ſelling live cattle ; penalty double the value of the 

page E cattle ; one half to the King, the other to the informer. 

zives coſts No coſts given by the ſtatute to the informer. Nil debet 

to defend- was pleaded; and the plaintiff was nonſuited at the laſt 
ants in po- Cormevall aſſizes. 

__ The motion is grounded on the 18 Elia. c. 5. /. 3. 

plaintiff be And the only queſtion is whether that ſtatute extends to 

nonſuit, ex- forfeitures and penalties created by any ſubſequent ſtatutes. 

tendstoſub- It was faid that the ſtatute of Charles the Second has 

_— only enforced the ſtatute 3 & 4 Ed. G. c. 19., by enlargingthe 

ſtatutes. alties and a little altering the nature of the offence. 

t was faid alſo that there is not one word in the ſtat. 18 

Elia. which implies that it relates only to offences created 

before that time. And for the defendant was cited Pics 

caſe, Hutt. 25, which was in 17 Jac. 1. The infor- 

mation was on the 35 Eliz. c. 6, which was a temporary 

act; and the queſtion was whether the defendant being 

found not guilty (5) was entitled to coſts; and ſaid there 

that this ſtatute 18 Eliz. was a perpetual direction to all 

informers. Doghead's caſe, 2 Leon. 116. Information 

on the 27 Elia. c. 4; plaintiff nonſuited ; and there held 

that, the plaintiff not being a common informer, the de- 

fendant was not (c) entitled, but no objection that it 

was on a ſubſequent ſtatute, 2 Keb. 106; and 1 Sid. 

311. An indictment for compounding an information 

without the leave of the Court, and ſaid that this 

Court had on this ſtatute made many rules to compound 


penalties 


(a) By Draper Seri. 
(5) He was found guilty, but the judgment was arr-ſted. 
$9 But ſee The Mayer C.. of Plymouth v. Werring, Hn. 17 Geo. 2. C. B 
PF. 
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penalties created by ſubſequent ſtatutes; which ſhews that 1742, 3- 
another clauſe of this ſtatute has been holden to extend to 
ſubſequent ſtatutes, though there are no ſtronger words WII Liaus 
there than in the preſent clauſe. Farris q. t. v. Reeve in ag«in/ 
B. R.; and Lamb q. t. v. Fetberſlon, M. 10 Gee. 2. Dazer. 


Belfield defired time to ſhew cauſe. So rule niſi, which 
was afterwards made abſolute (a); Belfield ſaying * that he 
did not oppoſe it.” 


(4) Zare q. t. v. Worrall, 1 Wilſ. 117; Carter q. t. v. Tooting. M. 12 
Geo. x. there cited; and The Mayor, fc. of Plymouth v M err ing, peſt, S P; 
ee allo the caſe of Wilkinſon q. t. v. Aut, Coup. 366, where the plain- 
tiff having been nonſuited in an action on thc ſtat. 21 Hem. 8. . 13, for 
n-nrefid-nce, it was holden that the defendant was entitled to colts, 
though it was objected that the ſtat. 18 EI Z. c. 5. did not extend ta 
thoſe caſes where a moiety of the penalty is given to the King. 


Jonx CoLERaN againff John Coore. hung 


Feb. roth. 
Tur following opinion of the Court was delivered by 2 


IVilles, Lord Chief Juſtice. 4 Motion in arreſt of 2 4 
judgment. The firſt count is on a promiſory note dated the death of 
27th of May 1732, whereby the defendant promiſed to Bl. is alhgn- 
pay to Henry Delany or order 150 guineas ten days after i = 
the death of his father John Cooke for value received; which and 4 An. c. 
note after the death of the father (which is laid to be the 9; and con- 
2d of April 1741) was duly indorſed by Delany to the = 2 
plaintiff. The ſecond count is on a promiſory note dated n Main- 
the 15th of July 1732, whereby the defendant promiſed tain an ac- 
to pay to Henry Delany or order fix weeks after the death tion upon it 
of his father 50 guineas for value received; the like in- f 2 
dorſement laid after the death of the father as before. : 
The third count is for money had and received &c. 25ol. : 
but this is out of the caſe. The damage is laid at yoo. 
and a general verdict for the plaintiff on both notes. 


It was inſiſted (a) on for the defendant in arreſt of judg- 
ment that theſe notes are not within the ſtat. 3 & 4 Anne 


c. 93 
F (a) This cafe was ſeveral times argued. 
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17425 . „ and if not that they arc not indorſablu, Or alſtenable, 


aid cnſcqueny that the plaistitt ho brings 
Core! i hn 


* is 
122. 
GT it 


COCFF, 


e ins tion 

45 indorice cammt revever it law. To fry that theſe 
notes are not within the latute a great many things were 
ſud on te argung of the calc, and a great many cafes 
and aid ori s gite both out of the common and civil law 
book, But I think that all the objections that were made 
day be rertuced to theſe two gen rai poſit:ons; 

tit, That the act of Parhanient guy intended to put 
promifory note; on the ſame foot as bills o: exchange; and 
that there ſore, if bills of exchange draun in this manner 
would not be good and conſequently not aihgnable, it fol- 
lows that notes drawn in this manner are not made indorſ. 
able or ail;gnuble by the itatute. 

2dly, That the act was mad: for the advancement of 
trade and commerce, and conicyuentiv was intended to 
extend only to ſuch notes as arc iu their nature negotiable, 
and that thele notes are not to. 


Before I confider theſe objections, I will ſtate the words 
of the act of parliament on which the queſtion mutt de- 
pend, 3 & 4 Au. c. 9g. intitled * An act for giving like 
remedy on promiſory notes as is now uſed on bills of ex- 
change, and for the better payment of inland bills of ex- 
change.” Whereas it hath been held that notes in writing 
ſigned by the party who makes the ſame, whereby ſuch 
perſon promiſes to pay to any other perfon or his order 
any ſum of money therein mentioned, are not aſſignable 
or indor ſable over within the cuſtom of merchants, and 
that any perſon to whom ſuch note ſhall be aſſigned, in- 
dorſed or made payable could not within the ſaid cuſtom 
maintain any action on ſuch note againſt the perſon who 
tirſt drew and ſigned the fame, therefore to the intent to 
encourage trade and commerce which will be much ad- 
vanced if ſuch notes ſhall have the ſame effect as inland 
bills of exchange and ſhall be negociated in like manner, 
be it enacted that all notes in writing which ſhall after, &c. 


de made and figned by any perſon or perſons, &c. where- 


by ſuch perſon or perſons do or thall promiſe to pay to any 
other perſon or perſons, & c. his her or their order or unto 
the bearer any ſum of money mentioned in ſuch note ſhall 
be taken and conſtrued by virtue thereof due and payable 
to any ſuch perſon or perſons, &c. to whom the fame » 

| | made 
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payable, and alſo every ſuch note ſhall be aſſignable or in- 1742, 3. 
Jdortable over in the fame manner às inland bills of e- 
change are or may be according to the cuſtom of mer- Corruax 


chants; and that the perſon or pertons, &c. to whom the 
ſum of money is made payable by ſuch note thall and 
may maintain an action for the ſame in ſuch manner as 
he the or they may do upon any inland bill of exchange, 
&c.; and that the perſon or perſons, &c. to whom ſuch 
note is indorſed or aſſigned, or the money therein mention- 
ed ordered to be paid by indorſement thereon, thail and 
may maintain his her or their action for ſuch money either 
againſt the perſon or perſons who ſigned ſuch note, or 
againſt any of the perfons who indorſed the fame, in 
like manner as in caſe of inland biils of exchange. 
The title of the act ſeems to refer to bills of exchange, and 
they are likewiſe referred to in the preamble, and the reme- 
dy is to be the ſame (a). But in the defcription of the notes 
which are to be made aſſignable there is no reference to 
biils of exchange; but the words are very general, and | 
never underitood that the plain words of an enacting clauſe 
are to be reſtrained by the title or preamble of an act (6). 


t has indeed been often ſaid, and I think very rightly, that 


if the words of an act of parliament be doubtſul, it may 
be proper to have recourſe to the preamble to find out the 
meaning of the Legiſlature : but where the words of the 


enacting part are plain and expreſs, I do not think that they 
ought to be reſtrained by the preamble; for the preamble 
may only recite ſome particular miſchicfs which have hap- 
pened, but the enacting clauſe may not only be calculated 
to prevent thoſe miſchiefs but others alſo ot a like nature. 
Now the words of the enacting part of this act are plain 
and clear and very general; and in order to bring a note 
within the deſcription of that clauſe, it is only neceſſary, 


(-) It was taken for granted in 77d v. Brown, 10 C E. 167; 
2 D. & E. 186; both in the Court of King's Zench and in che Eich- 
quer-Chamber, and ſolemniy decided in the cates of Brown v. Harre- 
u, ib. 4 vol. 148, and Sub v. Kenda!, . 6 vol. 123, {in which the 
ditum of Deniſon J. in Dex/aux v. Hasi, Bull. N. P. 27.1, and the da- 
termination in May v. Cooper, Foft. 376, tothecontrary were over- rulca. 
that three days” grace are allowed on a promiſory note (theuzh it he a nott 
payable to A. without adding“ or to his order, or i rer,“ Sith v. 
Kendal, GD E. 123) as well as on a hill at e , by reaſon of 
the ſtat. 3 & 4 An. . 9., which puts them boch un tl.c lame footing in 
all refpeas. 

% Vid. Copeman v. Gallant, 1 P. Ws. 525; ice v. Calell, Cont} 
232; Patliſon v. Bankes; ib. 543; Cox v. Led. EF, 23 oo 3. Daus! 
167. n. (55), oct. ed.; and Bradlry v. CIA Har J.ier J. 5 J. Z. 201. 
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174: 3. iſt, That the note ſhould be in writing; 
SAYS 2dly, That it ſhould be made and figned by the perſon 
Cuienay promiling to pay; 

a And 3d!ly, That there be an expreſs promiſe to pay to 


another or his order or bearer. But as to the time of pay- 
ment, the act is ſilent, nor is there any particular form 
preſcribed. 

And therefore, as to the firſt objection, that if a bill of 
exchange had been drawn in this manner it would not have 
been good; ſuppoſing it to be true, I do not think that it 
follows that theſe promiſory notes may not be within the 
general words of the ſtatute, if they anſwer all the de- 
ſcriptions therein contained. However for argument's 
fake I will ſuppoſe that this conſequence would hold : but 
we do not think that a bili of exchange drawn in this 
manner would be bad. Upon this head it would be but 
miſpending time to run over all the paſſages which have 
been cited out of the civil law books in relation to bills of 
exchange, becauſe I put a queſtion to the counfel which 
will I think determine this point, whether there is any 
limited time mentioned in any of the books beyond which 
if bills of exchange are made payable they are not | 
and it was agreed by the counſel that they could find no 
ſuch rule, and I am ſure 1 can find none. But if a bill of 
exchange be made payable at never ſo diſtant a day, if i; 
be a day that muſt come, it is no objeCtion to the bill. 
There is but one paſſage in the books wherein any notion 
to the contrary is ſo much as hinted at; and that is in Scac- 
chius de commerciis, where it is ſaid that it had been former- 
ly an objection againſt a bill of exchange, as contrary to 
the nature of it, that it was made payable at the end of 
ſeven months : but by his making uſe of the word for- 
merly, it is plain that in his opinion the law was then held 
to be otherwiſe. If therefore the diſtance of time would 


not have made a bill of exchange bad if drawn in this 
manner, ſince it is drawn at a time which muſt come, the 


only other objection that was made on this head was that 
in all bills of exc there muſt be a par pro pari, which 
there cannot be in this caſe, becauſe the value cannot be 
aſcertained. But I ſhall ſhew plainly that the value may be 
aſcertained, when I come to the other objeCtion that theſe 


Secondly ; Having anſwered the objections againſt theſe 


notes conſidering them on the ſame foot as bills o — 
come 
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I come now to the ſecond objection, ariſing from the words 1742, 3. 
and intent of the ſtatute. And firit I think that they are 
plainly within the words, They are made in writing; they COLEHAN 


are ſigned by the perſon promiſing to pay, and there is an 
expreſs promiſe to pay to another or his order; and as no 
time of payment is mentioned in the ſtatute, the diſtance of 
time is no objection within the words of the act. 


Let us ſee therefore in the next place whether any ob- 
jection ariſes againſt them from the deſign and intent of the 
act; though I think it would be pretty hard to conſtrue a 
note to be not within the intent of an act when it is mani- 
ſeſtly within the words of it, and the words of the act are 
plain and expreſs. When the words of an act are doubtſul 
and uncertain, it is proper to inquire what was the in- 
tent of the Legiſlature: but it is very dangerous for Judges 
to launch out too far in ſearching into the intent of the 

iſlature, when they have expreſſed themſelves in plain 
and clear words. However we think that theſe notes are 
within the intent as well as the words of the act. And 
to ſhew that they are ſo, I will here take notice of all 
the caſes which were cited to the contrary, and will ſhew 
that they all ſtand on a different foot and are plainly diſ- 
tinguiſhable from the preſent. For they are all of them 
caſes where either the fund out of which the payment 
was to be made is uncertain, or the time of payment is 
uncertain and might or might not ever happen: whereas 
in the preſent caſe there is no pretence that the fund is 
uncertain, and the time of payment muſt come, becauſe 
the father after whoſe death they are made payable muſt die 
one time or other. The caſe of Pearſen v. Garrett, 4 Med. 
242. and Comb. 227. was thus; the defendant gave a note 
to pay 60 guineas when he married B., and judgment was 
given for the defendant, becauſe it was uncertain whether he 
would ever marry her or not, ſo the time of payment might 
never come. In the caſe of Jaceiyn v. Le Serre, P. 1 G. i. 
B. R. (a), the bill was drawn on Jocelyn to pay ſo much 
every month out of his growing ſulſiſlence; ho. long that 
== laſt no one could tell, or whether it would be ſufh- 
cient for that 
not to be good, becauſe the fund was uncertuin. In the 
caſe of Smith v. Boheme (6b), M. 1 G. 1. FH. X., the 
| promiſe 


{a) Reported in 10 Mod. 294. and 316: and cited in 2 TLerd Raym. 
1342, and in 8 Mud. 364. 
4% Cited in 2 Lord teayn. 1303 


and therefore the bil! was holden 
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promiſe in the note was to pay 70 l. ar ſurrender a perſon 


= ctherem named: if therefore he {urrendere!! the perſon, 
Conris there was no promiſe to pay any thing, and therefore the not- 


22 
Coorr. 


was uncertain and not negotiable. In the caſe of Apples, 


v ' idduiph, P. 2 Ger. 1. (a), a promiſe to pay if his 


brother did not pay by ſuch a time; held not to be within 
the ſtatute, becauſe it was uncertain whether the drawer of 
the note wo1:!d ever be liable to pay or not. In the caſe of 
Jenny ve Ferie (5), Tr. 10 Ges. 1.5 A promiſe to Pay 
uch a ſum vt © the income of the Devonſaire miner, hell 
not a promiſe within the ſtatute, becauſe it was uncertain 
whether the fund would be ſufficient to pay it. So in the 
caſe of Barnſley v. Baldwyn, P. 14 Geo. 2. B. R. (+), 
the promiſe was, as in the caſe of Pearſon v. Garrett, to 
pay ſuch a ſum on marriage: and held not to be within 
the ſtatute for the ſame reaſon. And as theſe notes are 
plainly not within the intent of the ſtatute becauſe not ne- 
iable ab initio, ſo when the words themſelves come to be 
conſidered they are not within the words of it, becauſe 
the ſtatute only extends to fuch notes where there is an 
avſolute promiſe to pay and not a promiſe depending on a 
contingency, and where the money at the time of the giving 
of the note becomes due and proyable by virtue theresf (fo are 
the words of the ſtatute), and not where it becomes due 
and payable by virtue of a ſubſequent contingency which may 
perhaps never happen, and then the money will never be- 
come payable at all. And it can never be ſaid that there 


is a promiſe to pay money, or that money becomes due and 


payable by virtue of a note, when unleſs ſuch ſublequent 
contingency happen the drawer of the note does not pro- 


_ miſe to pay any thing at all (d. 


But the preſent notes, and thoſe caſes where ſuch notes 
have been holden to be within the ſtatute, do not depend 
on any ſuch contingency, but there is a certain promiſe to 
pay at the time of the giving of the notes, and the money by 
virtuethereof will certainly become due and payable onetime 
or other, though it is uncertain when that time will come. 
Ihe bills thereſore of exchange commonly called Billæ 

nundinales 


„ Cited in 8 Mal. 363. (6) Reported in 2 Lerd Raym. 1361. 

(«) Since reported in 7 Mp 417. oct. ed.; and in 2 Str. 1151. by the 
name cf Zcardefley v. Balkwin. 

% But there may be a conditional acceptance of a bill of exchany-. 
Ce v. . 1 Ke. 1172 Julian v. Sh-brache, 2 N 9: e. lan Y. 
Lung, Los, 3;4S; al 4 {Is Ve .A. as, 1 {). 2 2 142. 
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eondinaes wer? always holden to be good, becauſe thowgh 1742. 3 
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theſe fairs were not always holden at a certain time, vet it EIS 
was certain that they would be held. The cafe of Aua Cor 51, 0 


v. Franktyn 25 J. 3 Geo. 1. B. R., depeni!s on the 
{ame reaſon; for there the note was to pay ſuch a ſum two 
months aft» nch a ſhip was paid off; and held good, becauſe 
the ſhip won! certainly be paid off one time or other. 
'The cafe of {Lewis v. Ord (b), T. 8 & 9 G. 2. B. K., 
was _— the like cafe, and determined on the ſame rea- 
ſon. As fo the objection that theſe are not negotiable 
notes, becauſe the = of them cannot be aſcertained, 
the argument is not founded on fact, becauſe the value of 
a life when the age of a perſon is known is as well ſettle! 
as can be: and there are many printed books in which theſe 
calculations are made. But it it were otherwiſe, the life: 
of a man may be inſured, and by that the value will be 
aſcertained. And the ſame anſwer will ſerve to the objec- 
tion which I before mentioned againit ſuch bills of exchange. 


There was another objection taken, that the drawer 
might have died before his father, 2:14 then theſe notes 
would have deen of no value: but there is plainly nothing 
in this objection, for the ſame may be ſaid of any note 
payable at a diltzat time, that the drawer may die worth 
nothing before the note becomes payable. 


We do not think that the averment of the death of the 
father before the indorſement makes any alteration, becauſe 
we are of opinion that if the notes were not within the 
ſtatute ab initio, they ſhall not be made fo by any fubſe- 
quent contingency. But for the reafons alorefaid we are 
of opinion and ſo was the Lord Chief Baron Parker } 
that the plaintiff is entitled to his judgment (c); and there- 


fore the rule for arreſting the judgment mult be dit- 
charged (dq. 

(a) x Str. 24. (% Cunningh. Bill. of Exchange 113. 

(c) This judgment was afterwards affirmed in the Court of King's 
Bench on a writ uf error. 2. Str. 1217. 

{d) See the following cafes, in which the notes or bills of exchange 
(for they are both on the fame footing) were holden not to be gooa notes 
or bills, becauſe they were payable out of a particular fund or on a contin- 
gency; Banbury v. Lit, 2 Str. 1211; Dawkes v. Lord Delorarne, 
2 Bl. Rep. 782; 3 Ni. 207; Roberts v. Peake, 1 Burr. 323; Kingſton 
v. Long. M. 25 G 3. B. X. Bayley's Bills of Exchange 71; and Carlos v. 
[ancourt, 5 D. & E. 482.—ln theſe, the notes were holden to be good, 
becauſe they were pavable at all events; Burch v. Furclell, % Lord 
Prim. 13e; Fore v. „ e. vn HOT. 262; % ue v. A ilfon, £ 
S., 2½% ; G. v. . fen, „ "07; He. a; to. . eur. 0, aud 
edu v. Hr. hin. l, 7D. . 733. 
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1742, 3. 
— JonaTHax ScorT and Faaxcis RicHarDpsos 


H. tGco 2. : 
Churſ:ay, Again/t ROBERT SURMAN SALEM OwEN and 


Feb. roh. JohN CRUICKSHANK, Aſſignees of Ricnary 
Scor'r a Bankrupt. : | 


If — Tur opinion of the Court was delivered, as ſollows, by 
conligne 


oo 2 — IWilles, Lord Chief Juſtice. ©* Action on the caſe for 
he £1 and money bad and received. The plaintiffs being partners be- 
receive the ond fea configned a quantity of tar to Richard Scott the 
money be- bankrupt, brother of the plaintiff Scatt, as their factor. 
tore his There had been mutual dealings betwecn the two brothers, 
pankruPt© which were then unſettled. The ſhip and goods arrived in 
purchaſe the Thames from Carolina 22d March 1739. The factor 
wich it any received the bill of lading, and fold the tar on the 28th of 
tpeciic March following to Cornelius and Jeremiah Owen ; and 
_ being it was agreed that the tar ſhould be paid for in promiſory 
diſtinguiſh- notes payable four months after the delivery of the goods, 
ed from the and that a debt of 31. due from the factor to the vendees 
reſt of his on his own account ſhould be deducted. 1ſt April 1740 
— wi the vendees gave the factor in part two promiſory notes, 
ors cannot one for 661. 137 4d., the other for 1021. 65. 8d., which with 
recover the the 31/. made up 200/. On the 3d of April 1740 the 
— 2 factor committed an act of bankruptcy, and a commithon 
abenees, ſued on the 5ch on the petition of one of the defendants. 
but muſt The bankrupt delivered up the two notes to them as aſſig- 
come in un- nees, and they have ſince received the money. They have 
dermiecen- likewiſe confirmed the fale, and ſettled the account with the 
so if the vendees, and received the balance, being 3784. 47. They 
factor at the have likewiſe received the bounty-money allowed by act of 


time of the parliament to the importers, $8. 
2 erte The defendants inſiſt that as aſſignees entitled to 
debt of his all the money which they have received, and that the 


off a 


own due to plaintiffs muſt come in as creditors under the commiſhen. _ 


"as — The 
it is the 

ſame as if the fatur received ſo much money from the vendee, and the configtiors 
muſt come in under the factor's commiſſion, 2.08 

— But if the goods remain in ſpecie in the factor's hands at the time of his bank- 
ruptcy, the conſignors may recover the goods in trover from the aſſignees. 

Or if a factor ſell goods for his principal, and become bankrupt before payment, 
and his aſſignees afterwards receive the money for them, the principal may recover it 
from them in an action for money had and received. 

o if the factor on ſuch a ſale rake notes in payment from the vendee payable to him 
at a future day, and his aſſignees afrerwards receive the money due on the notes, the 
incipal may recover it from the atlignees in an ation for money had and received. 

If the aſſignees of a factor (bankrupt) receive bounty money on any article under 
an act of parliament giving the bounty ts the importer, the conſignor of that article may 
recover ſuch bounty-money from them in an action for money had and received. 
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The plaintiffs inſiſt that, the bankrupt being only a fac- 
tor, the money received on the nes, though payable 
to the or his order, and likewiie the money 
received of the vendees, and alſo the bounty-money, muſt 
REO 11 the plair ciffs. 
The defendants paid the freight and other charges, 
TIED with the es Gland to 500k A. 


tried before me at Guildhall 27th of June 
ion reſerved (a) for the opinion of 

the plaintiffs are entitled to the 
which the verdict was given, or to any and 
iſes from 

the 
Bro- 


; 
2 
L 


| opinion 
given me aut to fay fo, that the 
be for the plaintiffs for 327/. 10s. deduCt- 
ing the 31/., for which we are all of opinion that the plain- 
— * er it ſtanding juſt on the 

28 bankrupt had received it in money before 


money 
2dly, The money received of the vendees as the balance 
of the account ; 
And 3dly, The 2991. 8. received by the defendants 
bounty-money. , 


We all agree that the equity of the caſe is with the 
plaintiffs ; and that therefore it the law were againſt the 
plaintiffs they would certainly be relieved in equity. The 
caſes of Copeman v. Gallant, 1 P. Mt. 314; of Wiſe- 
man v. Vandeput, 2 as of Burdett v. Willet i 


(2) Thi wh we nk rn ID in en ER 
vember 1742 by Skinner Prime King s Serjts. anti 
Wiles King's Serjt. and Zyre Scrjt. for the detcndants. — 


401 


1742, 3. 
——ů— 


ScoTT 


2 
Sunm an. 


4272 


HILARY TERYvT, 15 Geo. IL. C. P. 


1742, 3. the fame book 638; and of W/hitecomb v. Jacob, 1 Salk. 161, 
A are all clear and plain to this purpoſe. This point there. 


Seorr 


ist 
Un MAN, 


fore cannot be difpured. And wherever the equity of the 
caſe is clearly with the plaintiff, I will always endeavour 
if I can, and if it be any ways conſiſtent with the rules of 
law, to give him relief at law. And I found my reſolution 
on a maxim in law, that the law will always avoid circuity 
of action if poſſible, to prevent trouble and expence to the 
ſuitors; and for the fame reafon I think à fortiori we ought 
to endeavour, if poſſible, to prevent ſuits in Courts of 
Equity. But to be fire no motive whatever is ſufficient to 
warrant our determining contrary to law. 


I will therefore in the next place conſider what the 


law is. And there is 2 notion, I own, which weighs 


much with me to be of opinion with the plaintiffs, of 
which my Brothers are doubtful; and therefore as [ 
believe it was never ſtarted before, I ſhall only juſt 
mention it and hull not rely upon it. My motion 
is that aſſignees under a commiſhon of bankrupt are 
not to be conſidered as general aſſignees of all the real and 
perſonal eſtate of which the bankrupt was ſeifed and poſ- 
ſeſſed, as heirs and executors are of the eſtates of their an- 
ceſtors and teſtators; but that nothing veſts in tneſe aſſignees 
even at law but ſuch real and perſonal eſtate of the ban 
in which he had the equitable as well as the legal int 
and which is to be applied for the payment of the bank- 
rupt's debts (a). And | found this my opinion both on the 
reaſon and juſtice of the caſe, and likewife on the ſeveral 
ſtatutes made concerning bankrupts which relate to this 
point. As to the teaſon of the caſe, I rely here again upon 
the rule concerning circuity of action. For I think it 
would be very ab ſurd to ſay that any thing ſhall veſt in the 
aſſignees for no other purpoſe but in order that there may 
be a bill in equity brought againſt them by which they 
will be obliged to refund and account, and accordi:ig t> 
the cafe of Burdett v. Millett will likewiſe have coſts de- 
creed againit them, and ſo the effects of the bankrupt 
which ought to be applied to the diſcharge of his debts will 
be waſted to ſerve no purpoſe whatever. If therefore the 
bankrupt 


4 And it has been ſo ruled in ſevcrel cafes. Ex parte Marſh, 1 At”. 
Tiy; tx parte Butter, w. 213; Coptam v. C. Hunt; 1 Com. D. £333 
Finward v. Fennet, 3 Eur. $369; Ir, v. Kieley, 1 D. EE 619; 
M ſebſler v. Scal. . M. 25 Gro. 3. B. &. citcd, i5. 622; and in Farr. v. 
Newmin 4 £. & E. (29. fer GJ. 
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bankrupt were ſeiſed of a truſt eſtate in lands, for the reaſons 
already mentioned I ſhould think that it did not veſt in 
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the aſſignees at all, but that the legal eſtate as to that ſhould , *<2" 7 


ſtill remain in the bankrupt for the benefit of the ceſtui 
que truſt. And as this notion is molt conſiſtent with rea- 
ſon and juſtice, ſo I think it is molt agreeable to the ſta- 
tute 13 Elia c. 7., to which all the reſt refer; for that is 
the ſtatute which direts what real and perſonal eſtate of 
the bankrupt the commiſhoners have a power to apply 
towards the diſcharge of the bankrupt's debts, and nothing 
is veſted in the aſſignees by any of the ſubſequent ſtatutes 
but what the commiſſioners had a power ſo to diſpoſe of. 
The words (a) of the ſtatute of the 13 Elia. are © the 
commiſſioners ſhall have power and authority to ſell and 
diſpoſe of ſuch lands which the bankrupt had in his own 
right, and for ſuch uſe and intereſt right or title as ſuch 
bankrupt had in the ſame, and his or her goods 
chattels wares merchandizes and debts.” But as I believe 
the contrary notion has obtained, and as this is only my 


g 
SuxuAx. 


own private notion, and my Brothers do not ſeem to be 


quite ſatisfied with it, and as we can determine the preſent 
caſe upon other points in which we are all agreed, I ſhall 
not at all rely upon this, but leave it to be conſidered better 
and more fully another time, if it ſhould ever come to be 
the only point on which a caſe muſt be determined. 


We are all agreed that if the for which the tar 
had been ſold had been all paid bt the bedovar bethes his 
D d 2 bankruptcy, 


{a) The words of that ſtatute are theſe, The commiſſioners ſhall have 
full power aud authority to take by their diſcretions ſuch order and direc- 
tion with the body of ſuch perſon &c., as alſo with all his or her lands 
tenements hereditaments, as well copy or cuſtomary hold as frechold, which 
he or ſhe ſhall have in bis or ber own right bcfore he or ſhe became bank- 
rupt, and alſo with all fuch lands tenements and hereditaments as 
fuca perſon ſhall have purchaſed for money or ether recompence jointly 
with his wife children or child # the only uſe of ſuch offender, or of or for ſuch 
wſe intereſi right or title as ſuch der then ſhall Lave in the ſame which he or 


foe may law elly depart withul, or with any perſon or perſons of truſt to 


any ſecret ule of ſuch offender, and alſo with his or her money goods chat- 
tels wares merchandizes and debts whereſoever they may be found; and by 
de-4 inrolled &c. to make fale of the faid lands &c.” And by ftar. 
I Foe. 1. c. 15. / 13. the commiſſioners © have power to grant and aſſign 
ur otherwiſe to order or diſpoſe of all or any of the debts due or to be due 
to w for the ben-fit of the ſaid ban by what perſon or perfons ſoever, or 
in what — * 2 — the uſe of the creditors of rhe ſaid 


bukrupt &c. 
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to diſtinguiſh it from the reſt 

cab the plaintiffs could not have recov 
thing in this action, but muſt have 
under the commiſhon, as . 161, 
I, 


20 . L. Plotter, ad 

eV. Vier 

in B. R. M. — 7. Was 
= Ya Vandeput, 2 Vern. ang. ſcems to i 

contrary : but it does not appear 


goods were conſigned to the y 
. of LA 
A ſince, bas determined the con- 


rule is that if a man receive 
paid to another or to apply to a 


The 
wu cht to be 


y*:rpoſe to which he does not apply it, this action will lie 
for money had aud received &c. So held in Owen 86, 
that if money be delivered by A. to one to buy a horie 

| or 
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argument for the plaintiff. Afterwards at Guildbali before 
Lord Chief Juſtice Parker, this cafe was cited and allow. 
ed to be law, becauſe though it was agreed that payment 
by J. S. to Burttvell and Maſon with whom the contract 
was made would be a diſcharge to J. S. againſt the princi- 
pal, yet the debt was not in law due to them, but to the 
perſon whoſe goods they were, and therefore it was not 
aſſigned to the defendant by a general aſſignment of their 
debts, but remained due to the plaintiff as before; and 


being paid to the defendant who had no right to have it, it 


mult be conſidered in law as paid for the uſe of him to 
whom it was due, and fo an action will lie as for money 


had and received to his uie. 


There were, I think, but two objections of weight 
made on the other fide. Firſt, That the notes being given 
to the factor mult be ſued for in his name, and had diſcharged 
the former debt. But this is otherwiſe; for the plaintiffs 
were not obliged to accept ſuch notes, neither do they diſ- 
charge the former debt either in reſpect to the plaintiffs or 
the factor. They do not diſcharge the former debt, becauſe 
they only create a debt of an equal nature: but it would 
have been otherwiſe if a bond had been given; and fo it 
was held in the caſe of Camter v. Wane(a), P. 7 G. 1. 
B. R. where a note given in diſcharge of a debt for goods 
fold and delivered was pleaded to an action brought (not 
on the note but) for the goods fold, and held to be no good 
plea being of the ſame nature as the firſt debt: but if a 
bond had been given, held it would have been a diſcharge; 
and this judgment is founded on ſeveral former reſolutions. 
If indeed theſe notes had been actually negotiated, it might 
have b-en otherwiſe, becauſe then it mult have been con- 


ſidered as if the money had been received; beſides innocent 


perſons might be prejudiced: but that is not the preſent 
caſe. 


The other objection was that a factor by virtue of a 
general authority cannot fell on credit: if he do, it is at 
his own riſk, and the owner is not obliged to accept the 
vendee as his debtor ; and that it does not in the preſent 
caſe appear that he had any ſpecial authority. And for 
this purpoſe ſeveral paſſages were cited out of the civil law 
books of the nature of a factor. To this | ihall give two 

anſwers ; 


/a' 1 Sir. 426. 
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anſwers; 1ſt, that the nature of dealing is now quite al- 1742, 3- 


tered, of which Courts of Law muſt take notice; for con- 
{lant and daily experience ſhews that factors do ſell upon 
credit without ſuch a ſpecial authority. If it were other- 
wiſe, it would be the greateſt prejudice to trade, as it 
would be likewiſe if this notion ſhould prevail that the 
owner mult ſuffer by the factor's becoming bankrupt; and 
we ought always as much as we can and as far as is conſiſtent 
with the rules of law to do every thing to promote the trade 
and commerce of the nation. Another anſwer likewiſe 
may be given, that a man may in many caſes either conſider 
another as a wrong-doer or as a receiver of money for his 
uſe as he thinks beſt and moſt for his advantage; and there- 
fore if the nature of a faclor were as is alledged, yet even 
in that caſe the owner may come either againſt the vendee 
or the factor at his election; and the plantiffs by this ac- 
tion have choſen to confirm the ſale. 

And therefore as we think that there is nothing in theſe 
objections, upon the reaſon of the thing, the general rule 
which has always prevailed in parallel caſes, and theſe two 
caſes in point, we are clearly of opinion for the plaintiffs as 
to the two firſt ſums: and as to the laſt we think that it 
is ſtill much ſtronger for them; for as the bounty-money 
does not belong to the plaintiffs or become due to them by 
virtue of any contract made by tne factor, but as it is 
given by ſeveral acts cf Parliament to the importer (a) 
whoever received this certainly received it for the uſe of the 
plaintiffs, who were th. owners and importers of the goods. 


We are i}.:refore of opinion that the judgment ought to 
be fox the plaintiffs for 327/. 107, and ordered the verdict 
an ud nent to be entered up according to the rule for that 
ms).“ 


fi) Vid. ſtat. 3 & 4 An. c. 10. 
% Vid. Tele v. Hlaling vert, 5 D. © E. 215. and 2 H. Bl. Rep. 201 
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E. 16G 2 WILLIAM Dawss of DixcLEy AsKHau 
Sheriff of the County of HunTinobox againſt 
William PayworTH Eiq. 


aſſigrecthe the ſame to the plaintiff according ſtatut 
bond tohim in that caſe made and provided, by force whereof &c. 
"if. The defendant pleads that D. Aſthom did not aflign the 
in that caſe made and provided 
tiff tenders an ifſue t 
The defendant demurs, and ſhews for cauſe of demurrer, 
under the that the replication puts both matter of law and matter of 
nd and fact in iſſue to be tried by a jury, to wit, the matter of fact 
of the writing obligatory being aſſigned, and the matter of 
law, the legality of its being aſſigned according to the 


The plaintiff joins in demurrer; and upon this demur - 
rer it comes now in judgment before the Court 
and ſeal &c. To ſuch a declaration the defendant may plead that the 


id not aſſign &c. according to the form of the ſtatute, and the plaintiff 
plea in thoſe words. * 


Agar for the defendant took two objeQtions; iſt, to the de- 
claration, thattheplaintitf had not ſet forth thatthe aſſignment 
was under the hand and ſeal (a) of the ſheriff, as it was expreſsly 
directed to be by the ſtat. 4 & 5 An. c. 1 n 

ore 


7 
bi 
T78 


; 


j 


i 
TE 


7 
1 


(a) In truth it was ſtated on the record to be n the ſeal of the ſheriff ; 
„ he the ſaid D. Aftbam ſheriff of the county of Huntingdon aforeſaid after- 
wards, to wit, on the 2gth day of Fuze in the year of our Lord 1742 at 
Cambridge aforefaid at the ſpecial inſtance and requeſt of the faid William 
Dawes plaintiff in this ſuit by @ certain indorſement upon that writing obli- 
gatory which the ſaid William Dawes, /fealed with the ſeal of the fei D. 
-1/tham in the preſence of two credible witneſſes to wit &c.) briags here 
into court, bearing date &ec. by the name of D. Aftham ſher i of the ſaid 
county of Huntingdon aſſigned and ſet over urto the ſaid William Dawes &c."" 
4% Which enacts that the ſheriff or other officer at the requeſt and coſts 
of the plaintiff in ſuch act on, or his attorney ſhall aſſign to the plaintiff in 
ſuch action the baikbond vr other {..urity taken from ſuch bail, by indor/en 
the ſame and atteſting it unlcr bis band and ſeal in the preſence of two or more. 
cred.ble witneſſes &c."* | 


t 
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therefore the plaintiff had not ſet forth enough to ſupport 1743. 
his action; and he compared it to an award, which if it. 
were to be under the band and ſeal of the arbitrators was Dav*s 
not god if only under thele ſeal for which he P. 
cited Cro. Fac. 277- Sallows v. Girling ; and 2 Mod. 77. yours. 
Columbel v. Columbel. He alſo compared it to a power of 
revocation, which if it were to be by deed under the hand 
of the. prong, on to e e 
wi if it be not under the hand of the party or not 
—— — and for 
this purpoſe he cited Palm. og; and 112; 1 Bur. 110; 
v Scott, 1 Lutw. 538. The ſecond objettion was 
that matter of law and matter of fact were 
iſſue, which he iafſted was wrong ; and for | 
Fob. 104. 


Draper for the plaimif® infited that faying that the 


. 3% Þ©4 TY” Un” RP 


aſſignment was ſecundum formam ſtatuti was well enough, 
and that this was the conftant form. He faid likewiſe 


Lo Mo 4 *E <a Ef. oc .14 


But I think this no anſwer to the . 
ir e 
even of authorities coupled with intereſts. 


But we were all of opinion (Brother Farteſeue A. preſent 
in court) that there was no weight in either of theſe ob- 

| jections. 
As to the firſt, we thought this the beſt way of de- 
| claring, though declarations ſometimes are Cent, be- 
cauſe the plaintiff muſt prove, to ſhew that the aſſignment 
was according to the ſtatute (a), that it was under the 
hand and ſeal of the ſheriff; and therefore the caſes which 
were cited upon this point, though all admitted to be law, 
are 


| (a) The ſame point has been ruled on another part of this clauſe in the 
a. Though the ſtatute requires the indorſement to be made by the 
ſheriff in the preſence t witneſſes, it is not neceſſary to ſet out their names 
in the declaration ſtating the aſſignment, or even to ſtate that it was in- 
dorſed in the preſence of two witneſſes. Robinſon v. Tuylar, Fort. 366 ; 
Leafe v. Box, 1 Mi. 121; X lies v. Taylor, Tr. 13 Geo. I. ib. 122. It 
is ſufficienc to ſtate generally that the ſheriff at the requeſt and coſts of the 
plaintiff aſſigned the bond to the plaintiff according to the form of the 
Natute. AMiffin v. Sir . Morgen, 2 Lord Raym. 1564. Indecd in — 
v. Mili, 
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1743. are not at all parallel, fince the plaintiff in this caſe can. 
Wa not recover unleſs he produce in evidence an aſſignment 


—_ under the hand and |: al of the ſlieriff. 


Va ye . . 
woarTu, As to theſecond object ion, we denied the rule; for there 


is no ſuch rule that matter of law as well as matter of fat 
may not be put in id: it complicated with the matter of 
fact; for matter of law is put in iſlue in moſt iſſurs. It may 
come in queſtion upon non eſt factum : non dimiſit; devi- 
favit vel non; feotiavit vel non; nay even upon non afſumpſit, 
face infancy may be given in evidence on that iſſue. But 
the rule is that a mere matter of law, or a conſequence of 
u, cannot be put in iſſue by itſelf. If it were other. 
wit-, it won'ld de very hard to give judgment againſt the 
plaintiff in the preſent caſe, becauſe he has only traverſed 
literally the :1-f-:4 it's plea; fo if the iſſue were wrong, 
the firit fault was in the defendant. 


So judgment (a) was given for the plaintiff per Curiam.“ 


v. Mills, F. .. 151. where it was alleged in the declaration that the 
bail-bond was aligned in the preſence of one witneſs, ff. F. Muver, it was 
holden ill: but there, accordiag to the plaintiff's dn ſhewing, the bail- 
bond was not aſſigued according to the form of the ſtatute. 

(a) A writ of errcr was brought in this caſe, and was nonproſſed. 
See Tr. 16 & 17 Ges. 2. Rui. 785. B. &. 


Ravxer again/ POINTER. 


* G. 2. ce Tur plaintiff declared in debt; and there were ſeve- 
cdnciday 

April 27:n. ral counts. The defendant demurs generally to the decla- 

ration in this manner ; 

Thougha And the doſcndant prays jrdgment of the declaration 
Plaintiff or afgreſa:d, becauie he ſays that the ſaid declaration and the 
— matter therein contained are ĩnſufficient in law for the ſaid 
wrong judg Henry to have or maintain his action againſt the ſaid 
ment, the Jabn, and that he is not under any neceſſity nor bound 
Court mult by the law of the land to make any anſwer to the ſaid de- 
. claration, and this he is ready to verify; whereupon for 
as the parry detzult of a ſuilicient declaration in this reſpect the faid 
it! J. Pointer prays judgment of the declaration afare aid and 
8 2 | that the fame mov Ge quajhed Sc. | 
moos The plaintiff joins in demurrer ; ai! on this demurrer 


el: dd. *-nd- 4 - | 

aue, in a it cane betore the Court. 

Gomurrer „ne lor the plaintiſf. No one for the defcadant. 

d a decks 

F440, [ ww 
prov 1Iiſrment of the diciaritiin ani th 1 it may be avaſt, and the plaintiſf joule in de- 
murrer, and the declaration d. gan, thy Court wil give judgment in chit in favour 
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I conceived a doubt at firſt whether we could give judg- 1743. 
— 


ment in chief, the demurrer only praying judgment of the 
declaration both at the beginning and the end. And there- — _ 
fore at firſt I only gave judgment niſi, that I might con- 4 
ſider of it: but upon conſideration and talking with my 
Brothers we made the rule abſolute on the 2gth. For 

though it might be otherwiſe in the caſe of a plea framed 

in this manner (concern ag which as yet | have no ſettled 
opinion), on a demurrer thus worded judgment muſt be in 

ch.ef, becauſe there is no ſuch thing as a demurrer in 
abatement. If therefore it be conſidered as a demurrer in 
abatement, it is void, and ſo the plaintiff for want of an 

anſwer on the part of the defendant is entitled to a judg- 

ment in chief: if it be conſidered as a proper demurrer, 

he is entitled to the ſame judgment (a). And though a 
plaintiff pray a wrong judgment, the Court muſt give tuch 
judgment as he is entitled to by law (5). 


Vid. 2 Saund. 361, Sacheverell v. 3 roggatt, ib.150. Bb 
374, Pinckney v. The Inhabitants of Eaſt Hundred in Nut- 
land, where the demurrers are exactly in this form and 
judgment is given in chief. See alſo The caſe of Do- 
minique v. Davenant, 1 Salk. 220; 6 Med. 198. (c).“ 


{a ) See alſo R. v. Sir Oliver Butler, 3 Lev. 312, 5 and Leaves v. 5.2 · 
nard, 5 Ned. 132. 

% See Campbell v. French, in error, 6 D. E. 200, and the caſus 
there c ted; and Adtiſen v. Overind, 6 D. & E. 766. 


{c} And Sallyiberpe v. Turner, E 17 Geo. 2. $f. 
Trin. 16 & 


. 17 G. 
Pabrir LD ogain/s CaBELL and Others. Friday. 

June 17th. 

To an aclion of trover for taking the plaintiff's goods & warrant 
the defendants pleaded the general ifſue, and at the trial at of diſtreſ. 


elt in Samerſetſbire before Mr. Baron Abney a ſpecial — dy 
caſe was reſerved for the opinion of this Court. — — 


9G. 2. c. 23, 
The de fendants, conſtables, ſeiſed the goods in queſtion Which re- 
de 65 d b just! f th fers to 12 
>y virtue of a warrant ſigned by two juitices of the peace, C 1 
in which i: was recited that the plaintiff had been con- 24. f. ;- on 
ricled before them in the penalty of 1=c/. but which they aconviction 
had mitigated to 1cl., for having unlawfully fold and re- 
tailed ſpitituous liquors in leſs quantities than two gallons aur 
| without without 2 
| I: cenſe,nced 
net be ud the ſeals of the j ſti: es: it is ſuſic ent if it be uns their bed, Rull. N. 
©. 8. & C. 


TRINITY TERM, 16 & 19 Gzo. II. C. P. 
without a licenſe, and by which the defendants were 


H: 


| 


J 


| 
8 


21 
rr 


give credit thereto (c). 
his 2d Inf. 52, 591, 592, ſpeaks only of warrants 
by judges of record ; fo does Lord 


a 


Z 


Z 
4 


'T 
'F 


. 
or precept in wrt 
ſeal, or under their þ 


bands. The caſe of Ayleſbury v. Harvey 02 3 Lev. 205. 
18 


=) It does not diſtinctly appear whether this was the opinion of the 
whole Court, or only that of the Lord Chief Juſtice. | 

Sed. 5. 

(c) This point reſpecting the neceſſity of a warrant being under ſeal did 
not ariſe in the caſe in 14 Hes. 8. 16. a., where the defendart juſtified, in 
an action of falſc impriſonment, under a warrant granted by a juſtice of 
the peace after the arreſt, without ſhewing in his plea «when or where the 
warrant was granted. The paſſage here relied upon was merely a dictum 
of Chief Juſtice Brudenel}, who put it by way of illuſtration in con- 
bdering in what caſes an officer would be juſtified in cxecuting a warrant 
though the juſtic e would not in granting it. 

(4) in that caſe the defendant juſtified ſcizing à cup under a warrant, 


'' Nan“ 


IT LL EL EEE SE Sj 


1 


> = =agsgwfw_=we zz 0 = n 


p 1 ON: 
175 11 Gab 
: 1115 42 12 f 
1 DR! 
1 1 1 
110 | H ls e 
ih 2: © 76 29 . 711i 
1 Bp {indie 
Th = £ 5 2411 THR. 


L WU SH SEES SSAAEAELMETEMREqTVVVTC” RT EHEErC TSR” 0 «a aac 0 Te 


4314 
1743- 


DL 


TRINITY TERM, 16 & 17 Geo. II. C. P. 


who are made a court of record, and are appointed to hear 
and determine all differences and diſputes touching and 


SoLLERS concerning the rebuilding of houſes and other buildings in 


ag“ 
Law- 


RENCE, 


the town of Blandford burned down or demoliſhed by the 
late dreadful fire by an act made 5 Geo. 2. c. 16. 


The declaration ſets forth that a court was holden at the 
Crown Inn in Blondford Firum before five of the com- 
miſhoners 'naming them), and that upon reading the 

tition of the plaintiff Thema Solters, letting forth that 
by the late fire the vicarage-houſe and out- houſes belonging 
to the pariſh of Blandford aforeſaid were burned down and 
not rebuilt in the lifetime of T homas Riley Clerk, who 
was then vicar and in poſſeſſion thereof; that the faid 
Thomas Riley died in the month of November 1736, ſoon 
aſter which his daughter, the defendant Elizabeth, then 
Elizabeth Morecraft, poſſeſſed herſelf of all his perſonal 
eſtare, which was very conſiderable, either as his execu- 
trix or adminiſtratrix ; that fince the plaintiff has been in- 
ſtituted and inducted into the faid vicarage, which was 
in the month of February in the year 1736, he had ap- 
plied himſelf to the defendants Richard and Elizabeth 
either to rebuild the faid houſe and outhouſes, or make 
him fatisfaCtion for dilapidations on account of the loſs 
ſuſtained by the ſaid dwelling-houſe and outhouſes being 
conſumed, which amounted to 360o!. or thereabouts, but 
could obtain no reaſonable ſatisfaction ; it further ſet forth 
that the garden belonging to the ſaid houſe and the ground 
whereop the houſe &c. flood had been taken away for 
public uſes by order of that Court, and therefore prayed 
that the defendants might be compelled by an order or de- 
cree of that Court either to rebuild the houſe and outhouſes 
or make ſuch ſatisfaction out of the perſonal eſtate of the 
ſaid T. Riley deceaſed to the petitioner for dilapidations 
as might enable him {with the money already decreed 
as a dividend of the charities given to that town) to 
rebuild the ſaid buule &c., and that fuch a reafonable 
allowance might be made to the petitioner for the 
ground taken away as the Court ſhould think fit; upon 
which petition the Court did then order and decree 
that the defendants ſhould within three months from 
the time of notice of this order pay or cauſe to be paid 
to the plaintiff the 1wm of 100¼. ; which the Court did 


adjudge 
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the Court did adjudge to be near a fifth part of the value 1743. 
of the vicarage from the time of the fire to the time of the ww 
deceaſe of the ſaid 7. Riley, and which ſum when paid the SOLLERS 


Court did order and decree ſhould be in full ſatisfaction for 


agarnſt 


Laws 


dilapidations on account of the ſaid vicarage-houſe &c. Ack. 


being burned down and conſumed as aforeſaid, and 
ſhould be applied by the plaintiff towards rebuilding the 
ſaid houſe &c.; and from and after payment of the ſaid 
ſum of lool. to the plaintiff the Court did order that the 
defendants their executors adminiſtrators and aſſigns and 
their lands tenements goods &c., and the lands tene- 
ments goods &c. of the faid T. Riley deceaſed, ſhould be 
and they were by the ſaid order diſcharged and indemni- 
fied from all actions and ſuits for dilapidations on account 
of the ſaid vicarage-houſe &c. being burned down and 
conſumed as aforeſaid ; and the faid Court did further 
order that a reaſonable fatisfaction ſhould be made to 
the plaintiff for the ground taken away from the 
ſaid vicarage as aforeſaid ; as by the ſaid order & c.; 
which faid order ſtill remains in full force and ef- 
fet, not in the leaſt reverſed vacated annulled diſ- 
c or ſatisfied; and that the defendants afterwards 
to wit 12th of Auguft 1740 had notice of the ſaid order, 
yet execution thereof ſtill remains to be done, and the 
faid plaintiff hath not been yet paid or ſatisfied the ſaid 
ol. or any part thereof; whereby an action bath accrued to 
the ſaid plaintiff to demand and have of the ſaid defendants 
the faid 100ʃ., yet the faid defendants, though often re- 
queſted, have not nor hath either of them paid to the plain- 
tiff the faid 100/. or any part, but refuſe to pay the fame ; 
to the plaintiff's damage, 20/ &c. 


The defendants, proteſting that the faid declaration is 
inſulſicĩent in form &c., plead that 7. Riley in bis lifetime, 
to wit, 8th of October 1 709 by his writing obligatory be- 
came bound to Robert Eyre and two others (naming — 
in the ſum of 150. which ſtill remains in force and un- 
fatisfied ; and they fay that they (the defendants) have 
fully adminiſtered all the goods and chattels of the ſaid T. 
Riley at the time of his death, except goods and chattels to 
the value of 1c/., and that they have not any goods and 
chatteis which were his at the time of his death in their 
hands unadminiſtered, nor bad any at the time of ſuing 
out the writ or at any time ſince, except the ſaid goods to 
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The queſtion therefore ouly 


* 1 


bad, 


be ſufficient to ſupport this action, and this depends on 
theſe two points; * 7 1% 6 vi% < 
ik, Whether there to; ſhow that 


the commiſſiomers N di . 


E 


[4 
: 
1 


17 


$14] 


f 
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pear 
fuch 


1 
5 
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\ — 


© or any 


five of them (and the $ who gave this ent were 
five of thoſe ) are made and conſtituted a court of re- 


cord ſummarily to hear and determine all differences and de- 
mands whatſeever which Baue ariſen or may ariſe „ 


() This caſe was three times argued. 
(6) Vid. Zadbroke v. Fame, ſup. 199- 
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in law or equity charge 
ſame; or their or any 
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1743- his heirs executors adminiſtrators and aſſigns in ſuch man- 
SYN ner as the Court ſhall have ordered the ſame.” 


I Tt is plain that by the words of this act a very extenſive 
© | Juriſdiction is given to the commiſhoners ; for they may 
determine diſputes between all perſons whomſoever which 
have ariſen or may ariſe touching the repairing building or 
not building any houſes or buildings in Blandford burned 
down or damaged by the late fire, and touching any rate 
or contribution to be borne or paid towards the rebuilding 
of the ſame; and by the ſeventh ſection in caſe of default 
of the owner to rebuild, they may take away the ground 
from him, and gave it to anuther, making him a proper 
ſatisfaction, and by the fourth ſection, though he be guilty 
of no default at all. 


Now the preſent diſpute was certainly concerning a 
houſe in Blandford ; a houſe burned down by fire; and 
concerning the building or not building of the fame. 
They ſeem therefore plainly to have a juriſdiction. 


F.. That this diſpute did not fubſiſt at the time of the 


2dly, That the commiſſioners could not in this caſe or- 

der the executors to pay money for rebuilding the vicarage- 

bouſe, when the ground on which it was to be rebuilt was | 

taken away. | 
| 


As to the firſt : the diſpute, in order to give them a ju- 
riſdiction, need not ſubſiſt at the time of the act; for the 
words are which have ariſen or may ariſe.” Nor need 
the parties be in being at that time; becauſe the words 
© heirs executors adminiſtrators ſucceſſors and aſſigns” are 
in every one of thoſe clauſes in the act which give them a 
J 


There is nothing therefore in this objection. 
The fecond ſeems rather to be an objection to the judg- 


ment, and more to be made uſe of on that 
head. But ſu it to be an objeCtion to the juriſ- 
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diction, it receives this plain anſwer, that the petitioner 
prays money for rebuilding, that the money decreed is or- , 
dered | 
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dered by the Court to be laid out in rebuilding, and that 1743. 
the Eccleſiaſtical Court would oblige them to do it; and. 


as the ground is taken away by 
it muſt be intended that they have purſued the ſtatute and 
done right, and have either given the vicar a new pi 

of ground or fatisfaftion in money which is the fame 
thing; for if they have, he me t lay it out in the purchaſe 
of a piece of ground for that purpoſe. Befides it does 
not appear by the record whether the ground was taken 
away in the lifetime of the late vicar or not. If it were 
not, there is an end to the objection. If it were, it will 
amount to the ſame thing ; for either it was taken away by 
virtue of the fourth or ſeventh ſection; if by virtue of the 
ſeventh, it was by his default in not rebuilding the houſe, 
and to be ſure neither he or his repreſentatives ſhall be 
allowed to take advantage of his default. If it were taken 
away by virtue of the fourth clauſe, it will come to juſt 
the ſame; ior if Riley had been ſued, he could not have 
faid I cannot rebuild becauſe the ground is taken away; 
for the plain anſwer would have been, © he may have more 
ground for aſking, or money to buy ground, the com- 
miſhoners muſt give it to him by virtue of the ſame clauſe 
which authoriſed them to take it away.” If therefore he 
will not aſk for it, it is his own default, and no one can take 
an advantage of his own neglect or laches. We think it 
therefore very clear that the commiſhoners had a juriſdic- 
tion. And if they had, it will not be very di t to 
ſupport the judgment, fince we cannot adj it to be 
1 any thing appears on the face of it to ſhew that 
it 18 10. 


As to the objections to the form of the proceedings, as 
that it does not appear that the parties were ſummonetl 
and had an opportunity to make a defence, and ſome other 
objections of this fort ; this being a court of record, it is 


a known rule that theſe things need not be ſet forth, but 


it ſhall be intended that the Court proceeded regularly 
where the contrary does not appear. 


As to the merits; the only objections are, 
1ſt, That this houſe being burned in the general con- 
flagration, and it not being pretended that Riley was in 
any default, therefore he was not obliged to contribute 
any thing to rebuild the houſe, and conſequently his re- 
Ee 2 preſentatives 


the decree of the Court, S$oLt. rus 


arainff 
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1743- preſentatives could not be obliged; for as they ſtand on 
Wore in his they cannot be liable farther than he was. , 
Sortens adly, It was faid that if he were obliged, no ſuit could 

N inſt his executors or adminiſtrators, ſor 


r N 
Giebel that there . 

which the commiſſion- 
ers plainly went by, to gi fifth part of the profits 


Theſe being queſtions properly belonging to the 
Gaſtical Cons and the books which WS 


and the Chancellor's houſe at Chichefter, and the caſe of 
vicarage-houſe of Worminghall in Berkfbire ; which 
though not caſes directly in point yet plainly ſhewed that 
the Ecclefiaſtical Courts uſually went by this rule, and th 
founded their determinations on the injunctions of Ed. Vi. 
and Elizabeth, and an injunction of Archbiſhop 
Cranmer, ing the ſame and ordering them to be 
obſerved; which though perhaps not ſtrictly law were 
oy peer meaſures for the Ecclefiaſtical Courts to govern 
es by, when they otherwiſe muſt judge „ 
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As therefore the commiſhon- 


and without any rule at all. 


ers were under a neceſſity of giving ſome damages, as this 
a very equitable rule, as it is obſerved in the ecclefiaſti- tra- 
cal courts and founded on the authorities before mention-, © 


ed, and as the common law is quite falent in relation to 
this matter, I do not fee what better rule the commiſh- 
oners could govern themſelves by. Therefore the firſt and 
third objections ſeem to be of no weight. 


As to the ſecond, that the action will not lie againſt 
the executors though there might be a remedy againſt 
Riley, it is contrary to all the rules laid down concerning 
dilapidations and the conſtant practice in relation to ſuits 
of this ſort; for both in the eccleſiaſtical and 
courts, ſince theſe ſuits have been retained here (a), mul- 
titudes of ſuits, nay moſt of them, have been againſt 
executors or adminiſtrators, and have been always holden 
to be good, becauſe it is not conſidered as a tort in the 
teſtator, but as a duty which he ought to have performed, 
and therefore his repreſentatives, ſo far as he left 
ſhall be equally liable as himſelf. And for this 
is not con to the rule that aQio perſonalis (which i 
always underitood of a tort) moritur cum perſona; 
actions on the caſe for all ſorts of debts and duties are 
daily brought againſt executors, though this was 
doubted. But the law has been now fo ſettled at 


150 years. (b ) 
We think therefore that the commiſſioners had a juriſ- 


dition; and as nothing appears upon the record to ſhewthat 


they have determined wrong, we muſt intend that it ap- 
peared before them that the teſtator left aſſets, otherwiſe 
that they would not have made a perſonal decree againſt 
the defendants; and therefore we are of opinion 


judgment mult be for the plaintiff.” 


X. I and my Brother Burnett only were preſent 
in court at the time of giving this opinion ; my Brothers 
Forteſcue 


(a) It was formerly doubted whether any action could be brought in 
the common law courts for dilapidations: but that point has been conſi- 
dered as ſettled ever ſince the caſe of Fones v. Hill, 3 Lev. 268. 
ſuch an action may be maintained by a prebendary, as well as by a 
or vicar, againſt his predeceſſor. Radcliffe v. D' Oyley, 2 D. & E. 

{b) Sec Hambly v. Trott, Coup. 371, where it was holden that trover 
does not lie againſt an executor for a converſion by his teſtator; and ia 
which caſe Lord Masi, alter examining all the authorities, flated the 
reſult of his inquiries, by diltinguithing between thoſe cauſes of action 
that do, and thoſe that do not, ſurvive againſt the executor. 


L 


} 
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17.2. Forteſeue A. and Abney not having heard the 
7-13 | 
◻ but Chief Baron Parker, who heard the arguments 


pes i and conſulted with us, gave me authority to ſay that he was 
* the ſame opinion.“ 


M r:C(;-0.2 % . * 
1, SAMUEL Mrap Eſq. againſt Luke Rozixsox Eſq. 


Q.t. 2th. 
«c 


KINNER moved on behalf of the deſendent, for a new 
trial upon the mildireCtion of the Judge, aud on the 
!1.5c 1» a» ground that the verdict was contrary to evidence. It was 
tun to an action of debt for 4000. on the 2 Ces. 2.c. 24. / 5.3 
by ar and there were eight counts in the declaration: 5cov. each. 
. w-.mbers of The verdict was for the plaintiff on the third count for 
pa: liument good. z and for the defendant on the ſeven others. 

is a compe- 

—— The defendant in the third count was charged with cor - 
bribery in rupting one John Billany on the iſt of May 14 Geo, 2., 
an actien Billany having at that time and at the time of the election 
for the pe- a right to vote in the ſaid election, to give his vote for the 
the gust defendant and Francis Chute Eſq. at the election of mem- 


23.2.c.24. bers of parliament for the borough of Heyden in Yorkſhire, 


—.\ copy by giving him ten guineas in money as a gift or reward 


of the poll for his the ſaid Billany giving his vote as aforeſaid in the 
taken at 2 6 
borough faid election, to the ſtatute &c.; and that the 
election, ſaid Billany by reaſon thereof did give his vote for them 
examined at the ſaid election, whereby &c. 

with the o- 

riginal, and 


ſigacd by The ſeventh count was ſimilar to the third, except that 
the return- it charged the defendant with bribing Zillawy by his agent 
ing officer, P. Vard. 
1 The objections were, Firſt, that Mr. Serjt. Birch, who 
an action tried the cauſe, permitted the plaintiff to give in evidence 
for V ribery. ſeveral particular inſtances of other perſons being bribed 
* r by the defendant not named in any of the counts in the 
ep: from declaration (a). 

the ſheriff Secondly, 
to the re- 

turning officer of a borough, to proceed to an election, is admiſſible in evidence to 
prove the allegation in a declaration that ſuch a precept iſſued &c. 


(a) But this is the account of that part of the evidence given by Mr. 
S-rjt. Birch, who tried the cauſe; In the courſe of this evidence ome 
few burgeſſes were named who had received money on their notes either 
from Ward, or from Moore or Fairbridge as under-agents to him ; and this 
aroſe in ſome meaſure on the croſs examination, on the witneſſes being aſked by the 
defendant's counſel whether they would tale upon them to name any one burgeſs who 
bad on lent to him by Ward, Moore, or Fairbridge.”' 
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Secondly, That he permitted a copy of the poll to be 1743. 


£ iven in evidence, though Fowle the Mayor had the original C5waw 
> 

s there, who was ſerved with a ſubpœna and a duces tecum Maas 

* by the plaintiff, and was ready to have given his evidence «gainf 
aud to have produced the poll (al. * 


Thirdly, that he admitted P. Ward to be a witneſs, 

though he was particeps criminis, and ſo ſwore to excuſe 

J himſelf. 
Fourthly, That be admitted Billany himſeli, though 

w liable to the ſame objection 
e Fifthly, That the evidence did not ſupport the verdict on 
as the third count; it being only proved by IFard that be 
; lent ſeveral perſons ten guineas a- piece and Billany among 
. the reit, and took their notes for the money, but mention- 
Tr ed nothing of the election nor for whom they were to 

vote ; that it was not the money of the defendant, nor 

did he know of it till the Michaelmas after the election, 
r. which was on the 6th of MA 1741, when in an account 
8 them the notes were delivered to = _—_ 
by him as money; and it being proved by Billany t 
he wanted about that time * — 18/. in town and 
borrowed ten guineas of one Fr. Mare ( to whom 
he gave a note payable to the ſaid Fr. Moore or order, 
and that there was not a word mentioned of the 
election (c}; and that he apprehended he ſhould be 


(a) Nor was this ſtated by the defendant's counſel. Mr. 
Serjt. Birch's report on this head was as follows; Mr. Vaterland the 
town-clerk was called to give fome account of the election without pro- 
Cucing any poll: but this being objected to, the plaintiff”s counſel offered 
a poll in evidence which was taken by Mr. Dewſeon by the town-clerk's 
order j but this not being ſigned by the Mayor, or taken by his direction, 
I apprehend it ought not to be read. Mr. Coulthurff thereu produced 
> paper by kim ealied > copy. taken frets the defied : he faid he 
ſaw the original at the defendant's houſe under the Ma ; 
the defendant himſelf at his own houſe in the Mayor's pr { 
the produced copy with the original twice over, the wit 
therein, which copy was then figned by the Mayor, that it might be p 
duced in the Houſe of Commons; that when he came 
7 was in the hands of the defendant, who ſaid it might 

houſe ; and that he had not ſeen it fince. Mr. Coulthurſt proved a notice 
0 to the defendant to produce the original poll. Mr. Robert: ved a notice 

to the Mayor to produce it; and on his appearing, the plaintiff 's cour- 
ſel bid him put in the original poll, but he ſaid that he would not, and 
was not bound to produce it; and ſo was not ſworn. The defendant's 
counſel objected to the reading of this copy: but I was of opinion on 
Coulthurſt's evidence it might be read, it ſeeming to me to be a duplicate 
and of equal authority with the original.” 

% An under-agent of Ward. 

(c) But according to Mr. Serjt. Birch's report, the evidence of Ward 
and of one Cannel was ſtrong to ſhew that Billony, as well as the other 
voters, tock the ten guineas as a bribe, and that the note was ouly given as 
a colour to the tranſaction ; according to the evidence of Cams, The 
notes the burgeſſes had given were to be burned the day after the election. 
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1743. be called upon for the money; and that therefore as the 
99 third count is a perſonal charge on the defendant, there 


was no foundation on this evidence to find a verdict againſt 


Ronin son. him on that count.” 


A ſpecial caſe was referved on another point 
made at the trial, and a motion was alſo made by Draper 
Serjt. in creſt of judgment. 


The motion for a new trial came on to be argued on the 
- and 26th of Nowember 1743, and was ſupported by 
inner, Prime, and Willes, King's Serjeants and Draper 
Serjeant, and was reſiſted by Belfield, Wynne, and Bootle, 
when the Court over-ruled all the objections, 
except the laſt : but thinking that a queſtion of great im- 
c 


In anſwer to the firſt objection, they faid it was not 


to the defendant to object to the evidence given 


by the plaintiff's witneſſes of having been given by 
$ money havin gi 

the defendant's agents to other voters, that evidence having 
been given on the croſs examination, and in conſequence 
of queſtions put by his own counſel. | 


To the third and fourth objections ſeveral anſwers were 
given; iſt, That two elapſed fince the offences 
were committed, and „ 


(a) Vid. R. v, Davis, 2 Str. rags. 
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- lany could be proſecuted under the act (a); 2dly, But even 1743 
g if the offences had been recently committed, ard and =o ww 
t Billany could only be confidered 2s accomplices (5), and Mza» 
as ſuch they were competent witneſſes: 3dly, That in YA 
this particular caſe the Legiſlature by holding out induce- 
t ments and offering an imdemnity (2 Geo. 2. c. 24. , 8.) to 
p offenders to diſcover and bring other offenders to puniſh- 
ment impliedly made the diſcoverors legal witneſſes. And 
they relied on a cafe of Phillips v. Foxvler (c), 8 Geo. 2. in 
: which Lord Chief Juſtice Eyre had admitted an accom- 
l plice under the ſame circumſtances as Ward and Billany 
F to be 2 witneſs. 
, 
, With regard to the fifth objection ;—The concluſion of 
. Mr. Serjt. Birch's report, after ſetting forth all the evi- 
p dence, was thus; I ſtated the evidence to the jury with 


ſuch obſervations thereupon and upon the act of parliament 
as occurred to me, and the jury found a verdict for the 
plaintiff for 500. as to the bribing of Bullany, and for the 
defendant as to the reſidue ; and the verdi was taken upon 
the third count {d ), the jury declaring that what was 
done by the defendant's agent with regard to Billany they 
conſidered as done by the defendant himſelf.” The re- 
ferred to the confideration of all the Judges, ſtated Mr. 
Serjt. Birch's report, adding * The Judge having reported 
that there was no evidence of the defendant's bribing Bil- 
himſelf, and that there was a variety of evidence as to 

bing him by P. Hard his agent, and the jury having 
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() But they might ſtill have been profecured as for an offence at com- 
mon law. 
(%) Vid. R. v. A. Rochwoed, 4 St. Tri. 663; R. v. C. Cranburne, ib. 698; 
and K. v. Rebins and Atzwoed, by all the Judges, on a caſe reſerved at the 
Bridgewater ſummer aſſiaes, 1788. : 
(e) Cited in Say. Rep. 291. The ſame point 
v. Ralling, Say. 289. 80 in a proſecution for penalties under the ſtat. 9 
An. c. 14. / 5. the loſer of money at cards is a good witneſs to prove the 
loſs; R. v. Lucien, M. 9 Go. 2. B. R. MS. Mr. J. Wm. Forteſeue—So, 
the penalty of 5oc!l. under ſtat. 23 Gee. 2. c. 13. /. 1. 


Ls. dh. Moons. _—  W 


ſeventh count; and cvea the entry of rhe officer might afterwards h- ve 
beet altered by the Court from the Judge's notes. 
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found that the defendant did not bribe Billany by P. IWard 
his agent by finding him not guilty on the ſeventh count, 
the queſtion is whether there was ſufficient evidence to 
ſupport the verdict for the plaintiff on the third count?“ 


This queſtion having been argued before all the Judges, 
a majority (a) of them were of opinion that the plaintiff 
was entitled to retain his verdi, and the motion for a 


new trial was diſcharged. 


The ſpecial caſe, that had been reſerved at the trial, 
was then argued in the Common Pleas ; and it was on 
a point of evidence. ** On behalf of the plaintiff the 
under-ſheriff produced the precept itſelf mentioned in the 
declaration under the ſeal of the office of the ſheriff ſigned 
and returned by the mayor to the ſheriff together with 
the indenture, which indenture without the precept was 
returned with the writ by the ſheriff; the under · ſheriſf 
proving the ice there to be not to return the precept 
along with the indenture. It was objected on the part of 
the defendant that the precept together with the indenture 
ought to have been returned and filed in Chancery, and 
that a copy of the precept on record ought to have been 


produced.” 
This caſe was argued on the 23d of April 1744 by 


_ Bootle Serjt. for the plaintiff and Prime King's Serjt. for 


the defendant, when 


The Court ſaid = ons not bal in the declaration that 
the precept was returned, but only that ſuch precept iſſued ; 
and therefore they were all of opinion that the evidence 


produced 


(a) All the Judges, except Mr. J. Forteſcue Aland and Mr. Baron 
Carter, aſſembled at Serjeants' Inn to this caſe argued by Mille, and 
Draper Serjeants for the defendant, and the Solicitor-General and Bootle 
Serjt. for the plaintiff; and on the 8th of February being again aſſembled 
at Lord Chief Juſtice Zee's chambers they gave their opinions ſeriatim. 
Lee Lord Chief Juſtice B. R. Parker Lord Chief Baron, and Chapple, 
Wright, and Deniſon, Juſtices of the King's Bench, and Reynolds and 
Clarke, Barons, were of opinion with the plaintiff; and Hiltes Lord 
Chief Juſtice C. B., and Abzey and Burnett Juſtices of C. B., were of a con- 
trary opinion—* And the next day the Chief Juſtice (Wilkes) declared 
that he thought that the Court of Common Pleas were bound by the 
opinion of the majority of the Judges, and againſt the opinion of this 
Court gave the rule that the verdict as to the queſtion above ſtated ſhould 
not be ſet aſide, but ſhould ſtand.” MS. Abrey J. | 
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produced was ſufficient, and that there was no occaſion 1743. 
to ſhew that it was returned. They thought likewiſe that 


the original was better evidence than the „ How- Mrav 
ever it being ſtrongly inſiſted on by the counſel for the i .. 


defendant, the Court gave them leave to ſpeak to it again 


the next term.” 


It was — ſpoken to again in the Trinity term 
following, on the firſt of June, by Wynne Serjt. for the 
plaintiff, and Villen King's Serjt. for the deſendant, when 
the Court, retaining their former opinion, ordered the 
poſtea to be delivered to the plaintiff. 


Afterwards, on the 7th of June, the motion in arreſt 
of judgment was argued. 'The objection was that it was 
not directly alleged in the third count that the defendant 
gave the ten guineas to Billany for the purpoſe of bribing 
him to give his vote, but only that he gave him that ſum 
« as a gift or reward for Billany's giving his vote &c.” But 


The Court were clearly of opinion that this objection 
was not well founded; for that as was in many caſes an 
averment (a), and traverſable ; that it was to be conſtrued 
according to the ſubject- matter to which it was applied, 
and that here it was uſed in the ſame ſenſe as for a gift or 
reward; and that the third count would have been fuf- 
ficient without theſe words. 


So the plaintiff had judgment. 


(a) Vid. Eaton v. Southby, H. 12 Gee. 2. ſup. 134, and the caſes there 
refered to. 


FanN againſ# ATKINSON. 


ſuant to a warrant racy 
year before, becauſe the party (defendant) died before 
figning of the judgment. The judgment was ſigned 

Ocober 1ſt, and the defendant died the 27th of September death of de- 


before. * 
But The Court denied the motion, becauſe the judg- NK pre. 
ment was a judgment of the precatene texe 3 nnd] (hipcotim een 
had when de- 
fendant was 


alive. 
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1743- had been ſo determined before ſeveral times both in this 
Court and the Court of B. R. (a).“ 


Tann () Se v. Wilgfire executor of Wiktire E. 19 Geo. 2—The tef. 
Pe... tator died in Eſex about forty miles from Leads on the 20th of Aprit 

* 1744 1 — was ſigned againſt him on the ncxt day by virtue of a 
warrant of attorney, dated 4th March 1741; Eaſter term in 1744 
on the 11th of .45-i/; and the rule was made on an aſſidavit that the tei- 
tator was alive on the 19th of April. | 

To ſet aſide this judgment affidavits were read, ſtating that the teſtator 
died on the 20th of April 1744, on a day ſubſequent to the day of fign- 
in;7 the judgment; and all the caſes in Hall v. 4%, T. 16 & 17 G. 2. 
in this court were cited. But 

The whole Court, conformably to the opinions of this Court and B. R. 
in all the caſes, refuſed to ſet aſide the judgment; and were of opinion 
that the ſtutute 29 Cer. 2. c. 3. ſtrengthened this caſe; for that ſtatute 
was drawn by Lord Chiet Juſtice Hale, and ided only for judgments 
affecting land in cafe of purchaſers, — —4 7 all * caſes to the 
after the death of the partics 


courſe of the Court, when though ent 
they have relation to the firſt day of the term if ſigned in term, if ſigned 
out of term to the firſt day of the preceding 


tual ſigning by the officer, and which may be after the death of the party. 
Vide the words of the ſtat. 29 Car. 2. c. 3. /. 14. And it ſeemed to 

J that though the flatute prevents a retroſpect of judgment in favor of 
purchaſers, it doth not in favor of the heir of the conuſor of the judg- 
ment.” MS. Abney | — Barnes 270. 8. C. 

Nar is there any difference in this reſpe& between — 
and thoſe under warrants of attorney. Joſeph Hall v. A. 4%, T. 
16 & 17 G. 2. Mx died inteſtate on the 16th of kft: interlo- 

og 4 > wo ode mac where It was i that as this 
caſe was an adverſe ſuir, it was irregular, on a motion by Draper Serjt. 
to ſet aſide the judgment; and he cited 8 & 9g . 3.c. 11. / 6; 6 Med. 
143., and Sali. 315. 

Burnett . „ eee 
death of the plaintiff his executors ſigued an interlocutory judgment, and 
the Court refuſed to ſet it aſide. | | 

Abney J. mentioned the caſe of Fuller v. Fecelyn (1), executor of Twiſien, 
T. 3 & 4G. 2., and M. 4 G. 2. J. R. Twiſden on the toth of i 
gave 2 warrant of attorney to confeſs a judgment, and died on the 18th: 
on the 22d of April the plaintiff ſigned his judgment, and on the 23d 
took out execution, the term beginning on the 15th of April: and the 
Court on conſide ration and on the authority of Parſons v. Gill, Farreſley 
93; Salk. 87, 401 refuſed to ſet aſide the j 

Willes Ch. J. I fee no difference between voluntary and adverſe judg- 
ments: if there be any, the caſe of an adverſe judgment is Nor 
is there any difference between plaintiffs executors and on 
Kat. 8 K 9 K 3. . | 

Draper Setjt. then ſaid that there was no adminiſtration at all, though 
there were two nihils returned on a ſcire facias in this caſe. And he faid 
there could be no adminiſtration when the ſcire facias iſſued, for it was 
within leſs than fourteen days after the inteſtate's death. 

But the Court held the judgment regular in the caſe now at bar. 

See ſtatute 29 Car. 2. c. 3. J. 21.—Poulſon v. Francia (2), T. 13 An. 

Adminiſ- B. K. A ſcire facias was brought by Elizabeth Poulſon adminiſtratrix of 
ion may George Poulſon againſt Francia to revive a judgment recovered by the in- 


days of the 
inteltatc's (1) 2 Sir. 882 and & . e. Hardi 13 8. by the name of Fuller v. 
deach. Jebnſoa. 
(2) Lill. Entr. 405. 
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of the ſame month. On demurrer it was objected that hy the ſtat. 29 Car. . 
2. c. 3 adminiſtration ought not to be granted until — —— — 1743 
the death of the inteſtate —Cvria, contra. Adminiſtration may be granted na 
immediately, otherwiſe the effefts may be waſted and embezzled. Judg- Faun 
ment for the plaintiff. E. 13 An. Rot, 45. B. K.“ MS. Abney . . 


ageia/t 
As to the principal point, ſee alſo Bragner v. Langmead, 7 D. & . 20, in ATxtnz0n 
which all the former caſes on this fube@ are collected. 10 


Lid Dom again Col. Lixs. Saturday. 


A motion for double coſts on the ſtat. 11 G. 2. c. 


not cntitled 
2 6• to double 
rge de coſts under 
clauſe in the ſtatute 11 G. 2. c. 
plaintiff be nonſuir &c. .f 3» 


and the ſtatute to be looked into and well conbdered (5). centres. 


It was objected likewiſe that, the defendant having 
avowed ſpecially, and not taken the benefit of the ſtatute, 
this caſe was not within the ſtatute: but the Court 


thought there was nothing in this objeQion.” 


{a) By ſect. 22. After reciting that great difficulties often ariſe in 
making avowries or conuſance upon diſtreſſes for rent, quit rents, relicfs, 
heriots, and other ſervices, it is enacted &c. that it ſhall be lawful for all 
defendants in reple vin to avow or make conuſance generally that the plain- 
tiff in replevin or other tenant of the lands and tenements whereon the 
diſtreſs was made enjoyed the ſame under a grant or demiſe at ſuch a 
certain rent during the time wherein the rent diſtrained for incurred, 
which rent was then and ſtill remains due, or that the place where the 
diſtreſs was taken was parcel of ſuch certain tenements held of ſuch 
manor &c. for which tenements the rent relief heriot or other ſervice diſ- 
trained for was due, without further ſetting forth the grant tenure demiſe 
or title of ſuch landlord, leſſor or owner of ſuch manor ; and if the plain- 
tiff in ſuch action ſhall become nonſuit, diſcontinue, or have judgment 
given againſt him, the defendant in ſuch replevin ſhall recover double 
coſts of ſuit. 

{b ) Though it does not appear from Lord Chief Jufiice #illes's papers 
how this caſe was determined, it appears from Mr. Juſtice 's MS. 
that the rule, calling on the Prothonotary to review his taxation of (ſingle) 
coſts, was aſterwards diſcharged ; the Court being of opinion that though 
this ſtatute was in ſame clauſes remedial in others it was penal; and that 
the clauſe in queſtion, ſect. 22. which was a ſubſtantive clauſe, did not in 
terms include rent-charges, and that as it was a penal clauſe it ought not 
to be extended by conſtruction. 

It has been fince holden that an avowry for a ſ:izure for heriat cuffom is 
not within this clauſe of the ſtatute. Zloyd v. Winton, 2 Wilſon 28. ; nor 
an avowry for a rent-charge under a canal act. The Leominfler Canal 
2 v. Norris; 7 D. & E 5co; and The Same v. Cowell, Bf. &F 

ul. 213. 
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1743. 
AL Fenn on the Demiſe of R1iCHARDS again/? 
2 MartoTT. 


Nov. 22d. 
Amber * RUE niſi for a new trial. Bootle for the rule. Eyre 
a manor, contra. 
that the Mr. J. Burnett reported from Mr. J. Deniſon who 
grantee of a tried the cauſe at the laſt Carliſle aſſiaes that the premiſes 
eſtate in queſtion were a cuſtomary eſtate, which would paſs 
(which will either by deed or ſurrender, but that even in the caſe 
-- —_— of a deed an admittance was neceſſary. And it was 
render os proved in the cauſe that the granteg of the deed in the 
deed and preſent caſe, under whom the defendant claimed, was not 
admittance) admitted until after the death of the grantor. That there 
— evidence on both fides as to the cuitom, but no 
ing the life | of any perſon's being admitted aſter the death of 
of the gran the grantor but one in 1732. But he thought that the 
— is good ſtrength of the evidence was for the defendant How- 
law. ever the jury found a verdict for the leſſor of the plaintiff, 


who claimed as heir at law. 


And it was inſiſted that a cuſtom that the party ſhould 
be admitted during the life of the grantor was not a good 
cuſtom ; for that by law a ſurrenderee might be admitted 
after the death of the ſurrenderor, for which was cited a 
caſe from Coke. And other caſes might have been cited, 


for to be ſure this is undoubted law. 


But we thought the preſent caſe not at all parallel to 
that; becauſe that depends on the general law of the land 
in reſpect to cuſtomary eſtates, but this on the particular 
cuſtom of the manor. For cuſtomary or copyhold eſtates 
will not paſs by deed, unleſs there be a particular cuſtom 
to warrant it; and if there be, ſuch deeds muſt be attended 
with ſuch circumſtances as the cuſtom requires ; and as the 
jury here, by finding for the plaintiff, have found what 
the cuſtom was as much as if they had found it by a ſpecial 
verdict, we are of opinion that ſuch cuſtom is good (a). 


It was inſiſted that ſuch cuſtom was unreaſonable, 
and that in the preſent caſe it was unjuſt, becauſe it ap- 


(a) See Perrymen's caſe, 5 Co. $4. 


* 
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peared on the trial that the grantee was a purchaſer for a 1743. 
— 


valuable conſideration. 
Freun 

But to this we anſwered that we thought it neither un- 5 
reaſonable nor unjuſt. It is fit that ſuch grantees ſhould 1 
be admitted in ſome reaſonable time, and the cuſtom hath 
limited that time. And if the purchaſer be prejudiced by 
his not being admitted within that time, he may thank 
himſelf; for it was his own fault; for he ſhould not have 
paid his money until his purchaſe was completed by his 
admittance. And a perſon claiming under a bargain and 
ſale may as well complain of injuſtice, if he do not inrol 
his own deed, under which he claims, within fix months, 
by which omiſſion it becomes void.” 


The Bailiffs and Citizens of the City of LiTcn- M. :7 6. a. 
FIELD againſt JOHN SLATER, Aſſignee of Carta. —_ 
Apis Widow. | 


Tux opinion of the Court was delivered, 2s follows, by k Loved. 
J< 

Willes, Lord Chief Juſtice. © The action is an action zn ant ef 
of covenant ; in which the plaintiff declares in the county covenant 
of Stafford, in which he brought his action upon a cove- for not re- 
nant in an indenture made the 1oth of March 1713, be- Pg &c. 
tweenthebailiffs and citizens of thecityof Litchfield and the — 
ſaid Cath. Adie, by which (as ſet forth in the declaration) and tried in 
in conſideration of the ſurrender of a former leaſe of the ® forcign 
premiſes for the term of ſixty years bearing date the 8th of — — 
November 1656, and in confideration of the rents and cove- urea 8 
nants therein mentioned and reſerved, the faid bailiſſs &c. the tat. 16 
demiſed to the faid Catharine all that meſſuage or & 17 Car. 
tenement with the appurtenances in the faid city of Litch- © © WM 
eld in a certain ſtreet there called Tamworth Street, and 
all barns &c., then in the occupation of the ſaid Catherine, 
to hold the premiſes from the 8th of November then laſt 
paſt for the term of 60 years under the rent of 3/., payable 
half-yearly at Lady-day and Michaelmas; and Catharine 
covenants for herſelf her executors adminiſtrators and aſ- 
ſigns to pay the rent and to keep the premiſes in repair, 

aud 


1432 
1743- 
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and to leave them ſo at the end of the term; that Cath. 


: entered and was poſſeſſed; and afterwards to wit, on 
The Bailifs the roth of Octcber 1723, aſſigned (a) all her intereſt and 


&c. of 


Lrren- the term to the defendant, who entered and has been ever 


FIELD 


againft 


fince poſſeſſed, the reverſion belonging to the plaintiffs. 
And the plaintiffs aver that 21/. for rent was due at Lady. 


——— 1742, and aſſign that as their firſt breach; and that 


premiſes were out of repair during the continuance of 
the term and after the aſhgnment (of which they ſpecify 
ſeveral inſtances,) and this they aſſign as another breach; 
and lay their damages at 200/. 


that A premiſes are ſituate lyi 

and being in the city of Liic Eg the 
ſame city, and dat ho defendant after the aſſignment 
made to him and before the bringing of this ſuit, to wit, 
25th March 1735, at the city of Litchfield aforeſaid in the 
county of the ſame rn 
and all the reſidue of the term to the faid bailifls and citi- 
zens, and that they then and there accepted of the ſame ; 
and faith that at the time of the ſaid ſurrender no rent 


And the defendant having 
ment, it ſtands now for the 


% The caſe was argued on the 2cth of June 1743 by Skinner King's 


Serjt. and Bootle Serjt. for the plaintiffs, and by Draper and Belfield Serjts. 
for the Defendant, 
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E oben wor Pry 1743- 
at common law it be aided 1 7 Gar. 2. 6. r 
For as for the other ſtatutes of jeofails, we think that — 
not any of them. | As for the fiat. 4 & 5 4. Lien 
c. 16. { 64, which was relied en to make this a bad ia, 11350 
quite out of dhe caſe ; for a» the tatute was eee 


it to ſay that Naar yrs. 2 
difficulties than before. But barely reading the words them- 
ſelves will ſhew that no ſuck confiruftion as is contended 
for oaght't@be put upon them. The words are Aud 
whereas great delays do frequently happen in trials by 
reaſon of challenges to the arrays of paunels of. juror and 
ro the (pots for default of bundredors,, for prevention 
thereof fo the future be it enfted then from and: 
&c. every venire ſaeias for the trial of. any i 
action of ſuit in any of ber Majeſt 27 mon 
Wefmintler be awarded of — county 
where: ſuck ĩſſus is 'triable ;” which: as 
plainly this that for 1 her 
ah —_— vegan to hamdreders, 


but it gave no directions in what counties iſſues are to be 


the cauſe, that we ough 
can in order to make 4.4 verdict 
point has been 
tricch in a county — — kkely-to 
haue 2 — it had n tmedo an the 
county ot e rthe Mailt, . beg 
plante e 0h 507 1 en 159d ee 07 e 2 0 75 
01 dat 2; Win nt Ver tdep 5 dv 3s 
| hail ne come torthe; two bens on which the que 
tion Ane ann tl 
Firtt, e are of opinion thet this triel Wund hove dns 
bad at common law, if not aided by the ſtatute 16 & 17 
Car. 2. 'We think that actions of covenant for — 4 8 
ment of rent or not repairing are local aQions.” The 
of Barker v. Damer as it is reported in 1 Saſk. 
* But that 


80. 
caſe 1 


Is re- 
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actions or 

covenantee himſelf ink the 
inſt an alignee not 

privity 
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jection, this ſtatute would cure it, but for t 
we think that this trial would have been 
ſtatute 16 & 17 Car. 2. 


(a) Vid. Carth. 182; 3 Mod. 337; and 1 Show. 191. 8. C. 
{6) But fee The Mayor c. of London v. Cole, 7 D. & Z. 587. per 
Lord Kenyon Chicf Juſtice cont. and per Grofe ]. 588. accord. 


fe} AN. 33. . 
72 In Bulzver's cafe, 7 Co. 2. a., this rule was laid down © In all caſes 


where the action is founded upon two things done in ſeveral counties, 
and both arc material or traverſable, ard the one without the other doth 
not maintain the action, there the plaintiff may chooſe to bring his actiou 
in which of the counties he will.“ | 


= 
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Secondly ; The only queſtion therefore that remains is, 


43$ 
1743- 


whether it be helped by the ſtat. 16 and 17 Car. 2. Aud 


if this were a new caſe upon this ſtatute, we ſhould doubt The 


very much whether this ſtatutę would help it, and for my 
own part I ſhould be of i that it did f 
words of the ſtatute are, If there be a verdict, 
ment ſhall not be ſtayed or reverſed for 
right venue, ſo as the cauſe were tried 
place where the 


that has been put upon it. But I admit that the authori- 
ties are moſt of them on the other fide; and therefore as 
I am going to give a judgment 
opinions but only on the 

proper for me to mention all the 
determined on this head. The 
with is the caſe of Craft v. 
21 Car. 2. B. R. There the 


caſe, was tried in a w county 
Juſtice, Rainsford }. and Morten J. 
after verdict by the 16 & 4 2 : 
heid ſtrongly the contrary. 

ment was given for the plai 
Twiſden and many others. The next is the 
verſus Sharpley &c. P. 26 Car. 2. B. C. 
where this queſtion was ſtarted but it was not the point on 
which the judgment was given. But the Judges faid 
that where the trial was in a wrong county, the ſtat. 16 
and 17 Car. 2. would not help it, for that it was intended 
only to help where the action was laid in the proper 
county where it ought to be laid, which the word profier 
implied. The next caſe is that of Fennings v. Hunkin, H. 
27 Car. 2. B. R. 2 Lev. 121., where the action was 
tried in an unproper county, and it was infiſted that it 
was aided by the ſaid ſtatute : but Hale Chief Juſtice ſaid 
that the intent and meaning of the ſtatute is if the 2 

Ff 2 i 


ite, 1 


jon is laid.” And 


Bailiffs 
&c. of 

Lircu- 
FIELD 
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1743- tried in a county where the matter in iſſue to be tried 


* SHEN! 


ariſes; for it cannot reaſonably be ſuppoſed that the par. 


The Bailiffs ljament intended to alter the courſe of trials and to have 


things tried in foreign counties where the jury are 
to the parties, to the evidence, and to the matter in i 
but the intent of the ſtatute was to cure trials and i 


StaTER. venues taken in the ſame county where the matter ought to 


be tried ; and the reſt of the Juſtices agreed that this was a 
reaſonable conſtruction of the ſtatute, but ſaid that they 
would adviſe on it; and Ventris, who reports the ſame in 
his firſt vol. 263., ſays that afterwards oa further conſide- 
ration and the authority of the caſe inSawnders and 
anggber caſe adjudged the very ſame term in B. C. the 
Court gave judgment for the plaintiff; it being within the 
words, though they ſtill ſaid it was not within the meaning, 
of the ſtatute. In the caſe of Adderley and Wife, H. 27. 
and 28 Car. 2. B. C. (and which I believe is the 
ether caſe that Ventris hints at) in 2 Lev. 164. it 
was held by Lord Chief Juſtice Vaughan and the whole 
Court that though the cauſe was tried in an improper 
county, yet that it was helped by the expreſs words of the 
ftatute, becauſe it was tried in the county where the action 
was brought. In the cafe of Drew v. Barkſdale, report- 
ed in 1 Show. 343- MH. 3 . and H. B. &. it was faid 
per Halt and the whole Court that the trial being there 
in a county was helped by the ſtatute 16 & 17 
Car. 2.3 this caſe is ſhortly as to this 
point. [be laſt caſe which I ſhall mention, and which 
is the caſe which I muſt rely on, is the caſe of the Lady 
Calverly v. Sir R. Leving, P. 10. V. 3. . R., re- 

in Comb. 4-2. and Carth. 448, but beſt and molt 
ully in Lord Raym. 1 vol. 330.; and therefore I ſhall 
ſtate it as it is there reported; and it is a caſe of great au- 
thority and exactly the ſame as the preſent, It was an 
action of covenant for not repairing a houſe in the county 
ol the city of Chefter, and it was tried by the Chief Jui- 
tice of the county of Che/ter. The caſe was very tho- 
roughly argued ; and Cheſbyre for the plaintiff cited many 
authorities and (inter alia) a caſe between Jew and Briggs 


adjudged (as he ſaid, fince the Revolution, where the iſſue 
avwoſc in Surry but was tried in 1iddleſex ; and it was ad- 
judged by three Judges againſt the opinion of Lord Chief 
Juttice Ht that this was aided by the ſtature 16 & 17 
Car. L; and on a writ of error brought in Cam. Scacc. 
ail the Judges, except Treby Chief Jultice, Powell, and 


Lech mere, 
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Lechmere, were of opinion to affirm the judgment; and 1743. 
afterwards Treby declared in B. C. that he would ſubmit— 
to the opinion of his Brothers. And though the 

ſtruction was very difficult to be maintained if it 
res integra, yet lince there were ſo many authoriti 
this conſtruction, he deſired that the plaintiff might. 
judgment ; and Halt likewiſe afterwards ſaid that 
conform to ſo many authorities, though be believed t 
they could not be maintained by reaſon ; but in reſpect 
the multitude of caſes he complied, and judgment by the 
whole Court was given for the plaintiff. f 


I think therefore that we are fully juſtified in the 
opinion that we ſhould r 


than that the e which yet 
muſt be the caſe if the Courts of Meſmimſler-Hall did not 
think themſelves bound in caſes where there are ſo many 

authorities as there are in the preſent caſe. And I oon - 
for my own part I the more willingly come into this 
opinion, becauſe the juſtice of the caſe is certainly on this 
fide; and if I had been to draw the ſtatute 16 & 17 Car, 
2., 1 would have drawn it in ſuch words as would have 
borne this conſtruction. The rule therefore muſt be diſ- 


charged, and the plaintiffs muſt have their judgment (a). 
N. Mr. Juſtice Forteſcue A. was not preſent 
either at the argument or giving the judgment.” 

{a) The ſame conſtructiob has alſo been put an the ſtat. 46 & 17 Car 


2 in a ſubſequent caſe, The Mayer &'c. of Londen x. Cole and others, F. 
38 Geo. 3. 7 Durnf. & Eff 583, in which the above caſe was not cited. 


41 
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1743. 
— f 
M 27 G. ? 

— 2 Turner againf Hon rox. 
Nov. 28th. 
{Hil. 16 Geo. 2. Rol. 311.] 

In ations 
of ſlander 


trade a baker, and all t 
him in reſpect to his trade, and 
them are actionable. Special damages 
(naming them) who uſed to deal 
we him credit refuſed to deal wi 


to 
where it ap to be i 
tionadle.che the queſtion muſt be determined on the record, and 
— at on any particular report of mine. | 
full 
— The words of the ſtat. 21 Fac. 1. c. 1 
— ſtrong, that in all actions on the caſe for 


been fo determined to be) out of the ſtatute. And I am 
now againſt going a jot farther than the authorities will 
warrant, and thinke it beſt to adher to ſome certain rule. 


The caſe of Top/all and Edwards, Cro. Car. 163., was not 


only for words, but likewiſe for procuring the phaintiff to 
be indifted and impriſoned for felony. The caſe of 
Blizard v. Barns, Cro. Car. 307., was for words and like- 
wiſe for procuring the plaintiff to be arreſted for felony 
and impriſoned for three days. The caſe of Fifþ and 
Philips in B. R. 11 Geo. 1. was for words and alſo for 


carrying 


(a) The caſe was argued by Slinner King's Serjeant in ſupport of the 
rule and by Prime King's Serjeant on the other fide on the 23d of Ne- 
vember 1743. 
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(5) Pratt, Reg, 111 ; and Sir C. Co. 137. 


e. 
C. 


8 
(% M. 13 Geo. 2. C. J. 


(a) 2 Str. 936. 


_ _ 
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1743- the authority of Denny and Wigg, and that I did not con. 
cerr in that reſolution. 
Tonne 
Herre And in the preſent caſe I ſhall ſay no more but that for 
ron, the reaſons already given we think there ought to be no 
more colts than damages. Therefore for the future it is 
to be the ſettled rule of this Court that where the words 
themſelves are actionable, and the damages are laid only by 
y of aggravation, if the verdict be under gar. there are 
be no more coſts than damages (a). But if the words 
erer cor 26h in which 


cannot recover without proving them, if the verdict be for 


the plaintiff, 0 the plain- 
uff ſhalt have full coſts.” OY 


N. Mr. ]. Porteſene A was not in court 
either at the time of the argument or giving this judgment, 
but having heard of our opinion has declared that be differs 
from us, and that he adheres to the opinion which he gave 
* 


{a) Tiffin v. Glaſ:, Barnes $42 ; Surnam v. Shelleto, 3 Burr. 1688 ; and 


Collier v. bard, 4 Bl. Rep. "2062.5. F. But if ſome of the counts in 


Ca CES RE and others for words not 
actienable, ang ſpecial damage be laid referring to all the counts, and a 
general verdict for the plaintiff, he is entitled to full coſts, though he re- 
cover leſs than 40s. damages. Saville v. Fardine, 3 H. Bl. Rep. 531. 


H. 7G. . The Mayor and Commonalty of the Borough of 
22 PLYMOUTH ẽẽi.. ANG. 


. 4 PHE aftion was brought againſt the defendant on 2 
private act of parliament, made 27 Elia. c. 20. The 
— intiffs ſue as well ' the King as themſelves for the pe- 
(even ſub- — of 30/0, given half to 2 and half to the King by 
eq wg that ſtatute. By the ſtatute a power is given to the plain- 
oy . ſtatute tiffs to make a cut or trench therein Jeſcribed to bring the 
ter) to the river Meu otherwiſe Merry to the town of Plymouth, and a 


ed, he is en- : 
titled to coſts if he ſucceed : and if he noaſuit, or a verdi& paſs againſt him, he is lia» 
ble to pay coſts to the defcndavt either under the 23 H. 8. c 15. or 4 Jac. 1. c. 3. 
which gives coſts to the defendant in all caſes where the plaiutiff is entitled to coſts if 
he ſucceed. 

— The ftat. 18 FIZ. c. 5. f. 3., which gives coſts to defendants in popular actions if 
the plaintiff be nonſuit, extends to tubſequent as well as prior ſlatutes. | 


caſe they are the very giſt of the action and the plaintiff 


* 1 1 n nn am rm 
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any time there- 1743, 4. 
paid as aforeſaid. Wor uo, 
The plaintiffs declare that they finiſhed the ſaid trench &c., I Moro 
and made reparation from time to time &c., but that the |... 
ant ad September 1742 broke and deſtroyed the banks again 
of the ſaid watercourſe, and obſtrufted hindered and di- Wa. 
courſe of the faid river and water from its . 


A motion (a) had been made for the defendant for coſis, 
| | Ifeld had been 


We were of opinion that common informers, if nonſuited, 
ought to pay colts by the ſtat. of the 18 Elia c 5. , 3. 
And we thought that that extended as well to informations 
brought upon penal ſtatutes made afterwards 5) as thoſe 
which were in force at that time. But this caſe is ex- 
cepted out of that ſtatute by the proviſo ſect. 6. which is 
in theſe words; © provided always that this act ſhall not 
extend to any perſon or body politic to whom or to whoſe 
uſe ſuch penalty forfeiture or ſuit is or ſhall be ſpecially 
given by any ſtatute.” 


As this caſe therefore is not within this ſtatute, the 
anly queſtion in the preſent caſe was whether the plaintiffs 
would have been entitled to coſts in caſe they had re- 
covered a verdict againſt the defendant ; becauſe if they 
would, we were of opinion that the defendant in this cafe 
was entitled to coſts, either by the 23 H. 8. 6 15. { 1. or 
by the 4 Jac. 1. c. 3. entitled “ an act to give coſts to 
the defendant on a nonſuit of the plaintiff or a verdict 
againſt him. The words of the ſtatute are that the de- 
fendant or defendants ſhall have coſts in ſeveral actions 
(naming them, ) and in any ather action whatſoever wherein 
the plaintiff might have coſts in caſe judgment ſhould be given 
for him, it the paine or fia be nonſuite or a verde 

* 

() It appears that this motion was made by Mr. Serjt. Minne; and 

the cafe was argued on Saturday the 4th of February. 


(6) This was fo determined in Williams q. t. v. Drewe, ſup 392. Ste 
alſo the cales there referred to in note. 
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againſt him or them in ſuch action. And we were of 
on that the plaintiffs would clearly have been en. 


1743, 4. paſs 
hy. 


opinion 
The Mayor titled to coſts, if they had zecovered in this ſuit, by the 


&c of PLT- acute of Gloucefter, 6 Ed. 1., and the c which 
azains has been all along put upon it. Lord Cote 2 If. 
Winne fays that this fiarute doth extend to give coſts in all | 
where damages are gwen to any demandaut ur plaintiff in 
any action by any ſtatute made after that par iament. Jn 
10 Co. 116. it is faid that in all caſes where a man re. 
covers damages, he ſhall have caſts (a). In Cro. Car: $59 


coſts, otherwite he would 


Ruſflin, M. 5 W. & M. B. R. Shiner 363. 

that the plaintiffs ſhould have their coſts, the action 
brought by the parties grieved. And in a caſe 
the ſame term upon this very act of parliament be; 
woes the Carperation of Flymauth and Collins, reported in 
Carthew 230, it was adjudged per totam Curiam that the 
plaintiffs ſhould have their coſts, becauſe the penalty was 

given to the perſons grieved ; and the caſe. of 1 be Corpo- 
ration of Cutlers v. Ruſlin, determined in the fame term, 
was cited as an authority in that caſe. 7 


As therefore the plaintiffs would have been entitled to 
coſts, of conſequence the defendant is entitled to coſts in 
the preſent caſe, The only cafe that was cited to the 

| contrary 


(a) In the original this general propoſition is qualified thus; © which 
is meant of all cafes where he ſhould recover damages either before the 
ſaid act of the 6 E/ I. or by the ſaid act.“ But that is not ouly contrary 
to the doctrine laid down by Lord Coke himſelf in 2 Hf. 289, but it bas 


ſince been contradicted in 3 M 92; and 1 D. . 72. 
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contrary was out of Hutton 22: but in that caſe it was 1743, 4- 
nnn 
becauſe it was a ſuit on a ſubſequent ſtatute, viz. 5 \Eleg. ; > Mayer 
nor within the 4 Fac. 1., becauſe an ation where the orm 


r 1 > arg | 


So we made the rule abſolute for coſts (a).” 


(a) See alſo 1 LA R. 172; Greatham v. The Inhabitants of the Han 
dred of Theale, 3 Burr. 1723; Witham v. Hill, 2 Wil. ga; Wilkinſon . 
v. Allet, Cop. 366; Jace v. The Tubabitants of „1 D. 
v. Knatchbyll, 2 D. 1 Hogdton, 6 
Bl. ruled that an action given by acute to 
the ithin the Rat. 31 Els. c. 5. which limits the 
bringing of actions on penal ſtatutes. Calliford v. Blawford. 1 Show. 353; 
and Spieres v. Frederich, T. 25 G 3. J. &. 


LLovo againfs Morris, 


AYW ARD moved in arreſt of judgment. 
an action for words; and the jury found for the will not ar- 
plaintiff, damages two guineas. There was but one zun the 
count; and the words were you are a pi | ; 
2 murderer ; you ſtole a guinea from 4; | 
cattle, and murdered his child.” He infilted that the n e 
verdict being general, and ſome of the words viz. killed naeh 
his cattle, not actionable, the j ought to be ar- ſome of 
reſted; and he compared it to the cafe of two counts, in one them be not 
of which the words are actionable and in the other not. enable 
And he cited the caſe of How v. Prinn, 2 Salk. 69h., gn 
which is nothing to the purpoſe ; and the caſe of Lloyd v. there are 
Pearſe, Cro. Fac. 424. which was thus ; action for theſe two counts 
words thou art a bankrupt rogue and accounted a com 38d none of | 
mon knave ; thou art a thief, and baſt ioled my corn : in none? 
to the firſt words thou art a bankrupt rogue and ac- actionable, 
counted a common knave” the defendant p ne. . 
guilty; and juſtified the other words. Verdict for the ** vi@ 
plaintiff on both iflues, 17. for the firſt words, 
and 39s. for the ſecond, and coſts for both; and judgment 
was reverſed, becauſe the firſt words were not actionable, 
the plaintiff being neither merchant nor tradeſman, and 
the judgment being entire; for in the judgment the da- 
mages were joined though they were ſevered in — 
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1744. He cited alſo the caſe of Graves v. Blanchett, 6 Mod. 148, 
b bere there were two counts in an action for words, and 


Lrovo . : . 
— , 
Monis. Axe 


We had none of us much doubt, becauſe this caſe is 
very different from the caſe of two counts, where the de- 
fendant might have been found not guilty upon one and 
Dot wang Yer bag hou where the words are 

by the plea, for the fame reaſon. But in this 
caſe it was neceſſary either to find the defendant guilty of 
the whole or none; and if judgment mull be arreſted, a 
ſpeaking words not actionable and words ac- 
will ſecure himſelf from an action, be- 


My Brather Abney indeed thought that if the whole 
words which arc laid in a count are not proved, yet if 
thoſe which are actionable be proved it is ſufficient. 


Bat T and my Brother Burnett thought otherwiſe ; and 


In this caſe He were all of opinion that the verdict 
could not be found otherwiſe; and we would take it that 
the jury only gave damages for ſuch part of the words. as 
wes ae. and that the Judge directed them fo to 
do. However we made a rule niſi in order to look into 
the caſes, but declared that our preſent opinion was 
that the plaintiff was entitled to bis judgment. And 
afterwards he moved, and had leave to enter up his 
judgment.” 


Joszen MarrTin on the Demiſe of Thouas TI 
2 GONWELL againſt Jon STRACHAN and Luxx 
HAARIso N. In Error. | 


Dom Proc. HIS was an ejectment brought to recover lands in 
If tenant in Dorſetſhire, and on a trial at bar in the Court of 
tail of lands King's Bench in Michaelmas term 1738 the jury found a 


| . ſpecial verdict, in ſubſtance as follows. 
made by an 


anceſtor ex parte matetnã, with the rev-rſion in fee by deſcent ex parte maternà, ſuffer 
2 common recovery to the ute of himſelf and his heirs, the lands will deſcend to hu 
heirs ex parte pate rn. 


—_— WW 


after his father's death entered 
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The lands in quits was Gangs the inheritance a 1744. 


T regonwell Eſq, the grea great grandfabe f T Iamas — 
regonwell the leſſor of 1 — ied ſeiſed ManTin 


thereof in the 1639, leavi two fans ohn and — 4 
Thomas. Jahn the ſon had iſſue Fob the on Ja who — 4 
was ſeiſed in fee of the Srzacuan; 
lands &c ; and had iſſue two daughters, Mary and Ca- © Error. 
therine. That Jobs by a ſettlement, dated the 3d of Tune 

ee 

with Francis Luttr ell, Ur 
ſome limitations in to the uſe of himſelf and Jane his 
wife as a proviſion for themſelves for life) to the uſe of F. 
Luttrell for life, remainder to Mary for life, remainder 


t0 the firſt and other ſons of that marriage i 


other huſband in tail male ; remainder 
daughter Catherine for life, with like remainders 
firſt and other ſons in tail male; remainder to the 


the eſtate he ſettled 
his daughter Catherine 
other ſons in tail &c. ; remainder to his eldeſt daughter 
Mary for life, remainder to her firſt and every other ſons 
in tail &c ; with the hke remainders to the daughters of 
Catherine, and then to the daughters of Mary in tail; and 
for default of ſuch iſſue he limited the reverſion in fee to 
his own right heir. Fchn Tregonwell, the father of Mary 
and Catherine, died on the 29th of January 1680, having 
ſurvived his wife ; whereupon Francis Luttrell and Mary 
his wife in right of Mary entered into that part of the 
eſtate which was limited to 2 — and her iſſue ; and upon 
the deceaſe of Catherine who died on the 11th of Aug 
1683 vnder age and unmarried they entered upon the 
eſtate ſertled on Catherine: and then the reverſion of the 
whole eſtate (of which during the life of Catherine Mary 
was only a coheir with Catherine) deſcended to Mary as 

right heir of her father. Francis Luttrell died in /uguſt 4 
1690, leaving iſſue only two daughters Aſary and Frances ; 

and having had a fon who died an infant. Mary the 

eldeſt daughter married Sir George Rect in the year 1700, 

and afterwards they both died, leaving iſſue George Rock 

their only fon. Frances the younger daughter in 1705 
marricd Eduard Aſp and is now living. Mary the vow 


EASTER TERM, 14 Go. II. Dom. Proe. 


1744. of Francis Luttrell on the iſt of January 1701 married 
Sir Facoh Bancks, and had ifſue by him two ſons John and 
4 Jacob, and in 1703 died ſeiſed. her death Banks 
dem. T*5- the eldeſt ſon entered and was ſeiſed, and in 1725 he died 

without iſſue ; whereupon Jacob his only brother entered 
Srnacuan; and was ſeiſed according to the ſettlement &c ; and being 
in Error. ſo ſeiſed in Michaelmas term 1725 he ſuffered a common 

recovery and deciared the uſes to himſelf in fee, and af- 
terwards in February 1737 he died ſeiſed without iflue. 
The leffor of the plaintiff was great grandfon and heir to 
Thomas Tregonwell (who was the fecond fon of the fit 
Fohn Tregomwell } and likewiſc heir ex parte materna to 
the ſaid Facob Bantks, The defendant Strachan was heir 
to the ſaid Jacob Banck: ex parte paterna. 
Upon this ſpecial verdict the Court of King's Bench (a) 
gave judgment for the defendants, upon which a writ of 
error was brought in the Houſe of Lords (6). 


0 om eng = the hor of the Hanks 
Lords, following queſtion was propoſed to the 
Judges for their opinion, 


Whether upon the death of Jaca Bancks the eſtate in 
2 to his heir on the part of the mother 
or not 


— Judges was now delivered, as fol- 
lows, 
Willes, Lord Chief Juſtice, B. C. Though this is 
a very ſhort queſtion, it is a queſtion of very great impor- 
tance, as the determination of it one way or other may 
affect a great many families in this kingdom, and I do 
not know that it has ever been yet judicrally determined. 
Though therefore we are all agreed, your Lordſhips will |, 
(I preſume) expect in a caſe of ſuch great conſequence 
that | ſhould not only give you our opinion, but likewiſe 
the reaſons on which it is founded. 

In order to determine this queſtion it will be neceſſary 
to conſider two thin 

iſt, What eſtate Jacob Bancks had at the time when he 
ſuffered the recovery ? 

2dly, What eſtate he gained by ſuffering this recovery, 
or in other words what was the operation of this recovery ? 
At 


(e) Vid. 2 Str. 1179: but more fully ſtated ins D. & E. 107. n. 
{b) The report of this cuſe in 1 W 66, though very coufuſed, ap- 
Pears to be an account of what pailcdin the Houſe of Lords. 
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two STzaacuan; © 


other huſband 
in tail male; remainder to her daughters by *rancis Lut- 
trell in tail general, remainder to her daughters by any 
other huſband in tail general; remainder to the heirs of 
Jahn the grantor. I amit all the other limiratiovs, becauſe 
they were all at an end before the recovery was ſuifered, 
and therefore are quite immaterial. Mary by Francis 
Luttrell had a fon, who died an infant, and two daugh- 
ters Mary and Frances. G. Rook is the fon of Mary the 
daughter ; and Frances the other daughter married E. 


; Y by E i l OD yes 
the recovery 


tf 


HE 
184 


3 


eſtate ſo by a conveyance that he gi 
or eſtate, the grantee, deviſee, the perſon 
guacd ſuch a new eſtate, are all faid to take by purchaſe. 


. 
4 
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1744 No wan by law is faid fo take by deſcent' ütleſs he 
Won claim as heir toa in whom the inberitance 
— for a man may claim as heir to another 
— * rchaſe. As for example; if a man 
, 4 OO heirs 
_ STracuan; grants nothing, the bei „in that 

„— date, avif not by deſcent; becauſe K had no 7 

im; and in common ſenſe 2s well as at law it canhoe 
be faid that any thing deſcends to an heir from one who 
had nothing in it himſelf.” Now the rule of law 
eſtate mall go to the heir on the of the mother 


E 
8 F 


PP... 


Td F 


E 


151 


. 


that likewiſe by purchaſe. his 

by purchaſe and the reverſion in fee 
creates the difpute. I have faid (I 
this firſt point, conſidering that the counſel did not di 


as to this; and | ſhould not have faid ſo much, but 
fetting this matter in a clear light will n—_ | 


much towards the explanation of the ſecond point, | 
ccrning which the dilpure principally afiles.” || | 


In order to determine the ſecond point concerning the 

- operation of this recovery, it will be proper in the firſt 
place to confider a. little the nature of theſe common re- 
coveries; and | ſhall conſider them only as common af- 
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nd not at all as real ing of opi- 1744- 
ſurances 2 tranſactions, being of opi- 17 


nion that all the confuſion which has ariſen 

theſe recoveries has been occaſioned by reſembling a com- 
mon recovery to another recovery, by conſidering it as a 
real tranſaction, and by endeavouring to give the reaſons 


againſt 
for its operating in the manner that it now does. The Srzacuan; 
molt learned men that we have had have fplit upon this or. 


rock; for they never could have faid ſo many abſurd thi 

had they not endeavoured to explain a thing in it's — 
inexplicable. I beg leave to mention ſome of them in 
order to lay them out of the way, both becauſe they were 
mentioned at the bar, and likewiſe as a reaſon for my con- 
fdering common recoveries quite in another light. 


When this method of common recoveries was firſt in- 
rented, a plauſible reaſon was given for them, (for it was 
neceſſary at firit to give ſome reaſon) that no injury was 
done either to the heir in tail or the remainder-man, be- 
cauſe they would both have ſatisfaction out of the eſtate 
which was recovered by the vouchee, according to what 
is ſaid in Co. Lit. (which is undoubtedly law) that if a 
man loſe his land and recover other land in value againſt 
tle vouchee, it ſhall go to the ſame uſes as the land which 
he loſt, for the recompence ſhall follow the loſs. But it 
was ſoon found that this notion would not do, for many 
remainders were to be barred by common recoveries that 
would have no advantage of the recompence, and there- 
fare it was ſoon hoiden that the recompence in value was 
only the reaſon of horring the ifſue in tail but not the rea- 
ſon of barring thoſe in remainder. And as this recom- 
pence in value is but mere fiction, (for in truth there is 
no recompence at all,) and as theſe common recoveries are 
now become the common affurances of the nation, and 
almoſt every man's eſtate in the kingdom now depends 
upon the va'idity of them, the judges in modern times 
have frequently venture to go further and fay (as is ex- 
preſsly ſaid in the caſe of Huden and Benſon (a) wHch I 
thall mention more particularly by and by) that the reaſon 
ot the operation of common recoveries is not the recom- 
pence in value, but becauſe they are common affurances. 
And it was found neceſiary to fay fo by reaſon of an anci- 
ent caſe 2 Rol. Ahr. 394. (6), where tenant in tail levied 
a fine with proclamations, and afterwards ſuffered a com- 


g mon 


(a, a Lev. 38; and 1 M. 108. (4) 2 Ru. Al.. (B), pl. 1. 
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1744- mon recovery, and it was holden that it barred the remain- 
NY ders, and yet in that caſe and many others which have 
Maar ſince happened the iſſue in tail could have no recompence, 
dem. Tx · becauſe the eſtate-tail was deſtroyed by the fine before the 
cont recovery ſuffeted. 


STRACHAN; 


As this notion of a recompence would not do, 
others have been invented. By fome it has been faid (a8 
was ſaid at the bar in this caſe) that this is a privilege inſe- 
— annexed to an eſtate-tail; to prove which 

ve gone as far back as before the ſtatute de donis (a), to 
ſhew that theſe eſtates before the ſtature were conditional 
fees and alienable as ſoon as the party had iſſue; but [ 
think this a very abſurd notion. For as the ſtatute was 
plainly made to make eſtates · tail abſolutely unalienable, it 
is a ſtrange conſtruction on this ſtatute to ſay that a power 
to alien by a common recovery was a privilege annexed to 
an eſtate which was intended by that ſtatute to be abſo- 
lutely unalienable. 


Others have ſaid (and fo likewiſe it was faid by the 
counſel here) that a common recovery was an exception 
out of the ſtatute; a notion as ill founded as the other; 
for the ſtatute expreſsly recites the miſchief which it in- 
tended to remedy, which was, that the will of the donor 
had not been obſerved, but that after iſſue born the tenants 
in tail had aliened expreſsly againſt the will of the donor; 
and therefore it enacts that the will of the donor for the 
future ſhall be obſerved, and that the tenant in tail non 
habeat poteſtatem alienandi. There is no exception men- 
tioned in the ſtatutes, and to imply one is to repeal the 
ſtatute, and to overturn the whole intent 2nd purport of 
it. 


Others have ſaid that the fee gained by the recovery is 


but a continuance, enlargement, or extenſion, of the 


eſtate · tail. Now conſidering it as a common conveyance, 
there is plainly nothing at all in that; for the eſtate, being 
conveyed away, cannot be ſaid to be continued, enlarged, 
or extended. And conſidering it as a real tranſaction, it 
is ſtill worſe; for if it te a real tranſaction, the eltate-tail 
is adjudged to be void ab initio, as made by one who had 
no title And what can be more abſurd than to ſay that 
an eſtate which is adjudged to have been void ab initio, 

19 
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is intended or inlarged by ſuch judgment. And upon this 1744. 
occaſion I cannot help taking notice of two paſſages in Mr. 
Pigot's Book of Recoveries one in page 18, and another Maris 
in page 21. In page 18 he ſays that there is a difference dem. Tuzs 
between a fine and a common recovery; for a fine proves Ee 
a right in him who levies it, but a common recovery dif- graacnam 
approves and difathrms all right and title in bim againſt ; 

whom it is had; for it is founded on a ſuppoſition that he 
who made the entail had no title; and yet in page 21 he ſays 
(which is moſt true) that he who comes in under a common 
recovery is ſubject to all the charges of tenant in tail, which, 
if bis former poſition were true, is irreconcileable with 
reaſon and juſtice. I do not mention this to reflect on 
Mr. Piget, for he was certainly a very learned man in this 
part of the law, and a very conveyancer. But I men- 
tion it only to ſhew that when the greateſt men endeavour 
to maintain points which are not maintainable, and to give 
reaſons ſor things which are not founded in reaſon, they 
will neceſſarily be forced to talk inconfiſtently. And Mr. 
Pigot has himſelf admitted this in page 37 of the fame 
book, where he ſays very truly of theſe recoveries (and I 
cannot expreſs myſelf in better words) that the reaſons 
given for the operation of recoveries ſavour of a wonder- 
ful ſubtilty, and are but apices juris, and if now agitated 
again would not be eaſily admitted: but courts of law now 
uſe all method to ſupport them, as they are now the com- 
mon conveyances of eſtates. And Lord Coke very truly 
ſays to the fame purpoſe in Dormer's caſe 5 Co. 40. that 
2 common recovery is not to be reſembled to a 

in any other real action, but it is by conſent and in nature 
of a common conveyance or aſſurance of lands. 


I hope I have ſzid enough to juſtify me in not conſider- 
ing a common recovery at all as a real tranſaclion; and in 
the definition which I am going to give of it and to which 
I hall adhere I hall not regard it at all as ſuch; That a 
common recave y is a conveyance on recard, invented to give 
a tenant in tail an ai/olute power tc diſpoſe of his eftate, as if 
he were tenant in fee ſimple. This defiuitien will, I thi 
tally with all the reſolutions that have been made concern- 
ing common recoveries, and will ſolve moſt of the difficul- 
ties that have been raiſed. 
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But to explain this a little further—I beg your Lore. 
ſhip's patience a moment longer, to give you an account 
of the true origin and nature of theſe diſcoveries. As J 
ſaid before, entailed eſtates by the ſtatute de Donis (made 
13 E. 1.) were made unalienable. and neither the iſſue 
nor the remainder-men could be barred, and this was at 
firit conſidered as a very wiſe proviſion, and great enco- 
miums were made upon this ftatute. But it was found 
by experience in a very little time that this ſtatute had pro- 
duced very great inconveniences; inconveniences to the 
crown, inconveniences to the public, and to many private 

ſons; 

To the crown, as it prevented forfeitures, and greatly 
increaſed the power of the barons; 

To the public, as it was prejudicial to trade and com- 
merce to have eſtates always continue in the ſame families, 
without even a power of raiſing money upon them; 

And to private perſons, to have their eſtates fo fettered 
that they could not make proviſion for younger children, 
nor raiſe money on their eſtates, though their neceſſities 
were never ſo great. 


For theſe reaſons not long afrer the ſtatute, and as it has 
been ſaid as early as the time of Ed. 2., men were look. 
ing about to fee how to evade or at leaſt to enervate this 
ſtature. But though ſome will have it that common reco- 
veries were invented in his reigu, there does not ſeem 
to be any folemn derermination m their favour till the 


12 Edw. 4.; when Eaward the Fourth a wiſe prince, 


being ſenſible of the inconveniences ariſing from this ſta- 
tute, reſolved if poſſible to break through it. To repeal 
it abſolutely was impracticable, it was fo much a favorite 
of thoſe times; and to endeavour to alter it by parliament 
might be attended with il conſequences; he thought it 
therefore moſt adviſable to proceed in a judicial way, and 
accordingly brought on (as it is ſaid) Taltarum's cale(a) 
before tae Judges, that the authority of theſe common re- 
coverics might receive a judicial determination; and the 
Judges, who in all ages have ſet their faces againſt perpe- 
tairies as deiiructive of the welfare of the nation, were 
eaſily brought to concur in ſuch a judgment as was de- 
fired, At arii, as 1 have faid already, theſe recoveries 

were 
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were endeavoured to be ſupported by legal reaſons, but in 


[ract of time they gained ſtrength and authority by their = 
dem. Tat- 


expedience, and at leugth being taken notice of and in 
tome dezzree confirmed by ſeveral act. of parliament they 


grew up into what they now are, and having been in uſe agcinf 
for fo many hundred years and having become the com- S7*4cnany 
mon aſſurances of the nation, their auchority cannot be r. 


now called in queſtion, without overturning moſt of the 
citates in the kingdom. | 


It is ridiculous therefore to give any legal reaſons (a) 
for them, ſince they ſubſiſt now upon uſage and ex- 
pediznce, and as ſuch only 1 ſha!l conſider them, and thall 
come directly to the point in queition ; which is the ope« 
ration of this recovery. 


A great many caſes were cited on both fides, but none 
of them in point: and 1 think there were but fix at all 
material to be conſidered in the preſent caſe; three of 
them were Cited on the part of the plaintiff, two on the 
part of the defendant, he other was inſiſted on as an au- 
thority by both. 


The firſt caſe iuſiſted on by the plaiatiff was the caſe 
of Gedbold v. Freeſtone, 3 Lev. 406. A man ſeiſed in 
fee of lands deſcended to him from his mother makes a. 
ſeoſſment to the ule of himſelf for life, remainder to the 
heirs of his body, remainder to his right heirs; and held 
that the remainder thould yo to his heirs ex parte materna, 
for that it was part of the ancient uſe: but this caſe differs 
from the preſent in two very material ciccumſtances; firit, 
the conveyance Was by feoſfinent( i), which has a very diffe- 
rent operation from a recovery: but the moit material diffe- 
Fence is that he who made the feottment had an eſtate in 
fre by deſcent from his mother, fo he had no other eſtate 
in him but what came from his mother The next caſe 
cited for the plaintiff was the caſe of Abit and Burton, 
2 Salk. 590; Comyns, 160 (C. A man ſeiſed in fee of 

lands 


% Vid. 1B. Rep 2<4-: 

5) it A, brug ſciſcd in fee by deſcent ex parte materna, enſeoff B., 
«11 then J. re-enfer | . and his heirs, the line of deſcent is broken, 
v'd the heir« ex parte paterna will take. Co. Lit 12.6; Price v. Langford, 
ü Youre 93; Salt. 237; aud Carth. 141.—80 if A., ſeiſed in fee of co- 
PY latds of inheritanc: by deſcent ex parte materna, ſurrender ro B. 
u ter (a morigagee; who on the payment of principal and intereſt 
renders a2 ain to A. ard hi, heirs, the eſtate will deſcend to 4.'s — 
ucirs, Dee d. Harman \& W. ife V. Mer gas, 7 D. A. 103. 

{c} JI Mad. 18. >. C. | 
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lands deſcended to him on the part of his mother ſufferes 
a recovery and declared the uſes to himſelf for life, then 
to ſeveral other perſons in tail, with the laſt remainder to 
his n- right heirs; and it was holden that the laſt re. 
mainder would go to his heirs on the part of the mo- 


Sraaenaxz; ther which was the ancient uſe. This indeed is the caſe of 


in Error 


* recovery, but it differs likewiſe from the preſent in the 


moſt material circumſtance. For there the whole eſtate 
came to the perſon who ſuffered the recovery by deſcent 
from his mother, whereas in the preſent caſe nothing came 
to Jacob Bancks as heir to bis mother, but a reverſion after 
an eſtate tail, which is in law conſidered of little or no 
value, as it can be barred by the tenant in tail whenever he 
pleaſes. Nothing therefore was determined in that caſe 
which was in any wiſe material to the preſent, only that it 
was there holden that it was exactly the ſame thing whe. 
ther the uſe is declared to a man by expreſs words and 
whether it reſults by implication ; for expreſho eorum quz 
tacite inſunt nihil operatur. I mention this becauſe it 
is now undoubtedly law (a), though it was formerly held 
otherwiſe, as appears from the caſe of Caunden and 
Clerke, Hob 31. The third caſe inſiſted on by the plain- 
tiff was the cafe of Symonds and Cudmore, Carthew 257. 
and 1 Call. 338. Tenant in tail, with reverſion to 
himſelf in fee, made a leaſe for 99 years, and a fine 
was levied by his iſſue; and it was holden that it did 
not bar the term, becauſe it iſſued out of the reverſion 
in fee, as well as the cſtate-tail. This was ſtrongly inſiſt- 
ed on as an authority for the plaintiff; but we think it 
none becauſe the conveyance there was by fine, which, if 
the grantor had been only tenant in tail, would have 
conveyed only a baſe fee determinable on his want of 
iſſue, and then the reverfion would have taken place; and 
thereſore to give the conuſce a complete eſtate in fee- 
ſimple, it was nect flary that an intereſt ſhould paſs out of 
the reverſion; and as he took an abſolute eſtate in fee by 
the fine as a grant of the reverſion, the baſe fee was merg- 
ed in that: and as the fee therefore in that caſe aroſe out 
of the reverſion, it was but reaſonable that it ſhould be 
charged with the grant of him from whom the reverſionary 
intereſt came. But in the preſent caſe the recovery by the 
renant in tail paſſes an abſolute fee, and no intereſt 

to the recoveror out of the reverſion in fee, (as I ſhall ſhew 
more fully » how by); fo there is a manifeſt diflerence 


between theſe two caſes. But I preſume upon the autho- 
| rity 


{a} See alſo Harris v. The 5% of Lincoln, 2 P. Wms. 138, 
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| rity of this caſe it was ſaid by the counſel for the plaintiff 1744. 
that in the cafe of a fine (6) by tenant in tail with remain 
der to himſelf in fee, if he declare the uſes to himſelf and 222 
bis beirs, it hall go to the ſame heirs as he was ſeiſed of ez 
the reverſion before. But there was no caſe cited to fup- ei- 
port this aſſertion; and when the caſe exiſts I (hall doubt SraAc nN; 
very much whether the law be ſo or not. But if that were in Error. 
ſo, from what I have already faid in relation to the cafe of 

Symonds and Cudmore it would be no authority in the pre- 

ſent caſe, becauſe there is a great difference between the 

operation of a fine and a recovery. Theſe were the only 

material caſes which were mentioned on the part of the 

plaintiff. 


The firſt which was cited on the part of the defendant 
was Capel's cale, 1 Co. 61. There a tenant in tail, with 
remainder to B. in tail, with ſeveral remainders over, ſuf- 
fered a common recovery; and held that it barred a rent- 
charge granted by B. the remainder-man in tall; and 
for this plain reaſon, becauſe it barred the eſtate out of 
which the rent-charge was granted. So the point there 
in queſtion had no relation to the preſent, but what was 
chiefly inſiſted on from the authority of this caſe, was 
what is faid at the latter end of it, that a recovery not 
only barred the charges of him in the remainder in tail 
but likewiſe of him in the reverſion for the ſame rea- 
fon. But as the tenant in tail in that caſe had not the 
reverhon in fee in himſelf, theſe words though ſaid gene- 
rally muſt be conſtrued ſecundum ſubjectam materiam ; 
and as it does not appear that the Judges there had this 
caſe at ail in contemplation, it is a ſtrained conſtruction 
to apply it to the preſent caſe, where the reverſion in fee 
is in the perſon who ſuffered the recovery. 


It was aſked indeed by the counſel for the defendants, 
where is the difference between the two caſes, when the 
reverſion in fee is in another, and when it is in the tenant 
in tail? and th this queſt ion was repeated ſeveral times 
by the counſel for the defendants. I do not remember 
that the counſel for the plaintiff gave it auy anfwer. But 
1 think there are two plain differences, As firit, in the 
one caſe, there is no ancient uſe in the tenant in tail on the 
= of the mother; ſecondly, the reverſion is certainly 

arred in the one caſe, in the other it certainly is not, 
for 
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1744- for no man can bar his own eſtate. But I ſhall ſhew by 
uad by that neither of theſe differences make any alteration 
ur in the caſe. The next caſe cited on the part of 
coxwer. the defendants, and which was principally relied on, was 

ageins the caſe of Hud/on and Ben ſon, 2 Lev. 28. and 1 Mad. 108. 
Sraacnax; A ſeiſed in fee-fimple a feoffment to the uſe of him. 
in Error. ſelf and the heirs male of his body, remainder in tail to 

others, remainder to his own right heirs; with a 
that if there ſhould be a failure of iſſue male of his body, 
another perſon ſhould have a rent-charge of 200/. a- year 
for ten years out of the rents and profits of the eſtate: his 
iſſue male after his death ſuffered a common recovery; and 
held that it barred the rent-charge, becauſe it barred the 
eſtates chargeable with it; and this general aſſertion ſeems 
to imply that the reverſion in fee which was in the perſon 
ſuffering the was barred : but it is not expreſs. 
ly ſaid ſo; and t though the expreſhon is general, 
the reverſion in fee does not feem to have been conſidered 
at all in this caſe. It does not therefore weigh with me ſo 
much in the determination of the preſent cafe as it does 
with ſome of my Brotbers. The caſe of Lord Derwent. 
water (a) which was appealed to on both fides, is I think 
an authority for neither, but quite immaterial in the pre- 
ſent caſe; for all that was determined in that caſe was, 
that the word purchaſe in the ſtatute 11 and 12 W. 3. 
(which was a very penal law) ought not to be conſtrued 
in its moſt extenſive ſenſe, but in the ſenſe in which it is 
commonly underſtood, as where a man buys an eſtate of 
another. I have taken notice of all theſe cafes, becauſe 
they were cited at the bar, rather to lay them out of the 
way than to lay any great ſtreſs upon them in the preſent 
caſe, which I think may be determined upon its own rea+ 
ſon without the aid of any of thoſe authorities. 


I ſhall now mention very briefly whot are the reaſons 
which induce us to be of opinion that the eſtate in queſlion 
will not go tothe heirs on the part of the mother; for in that 
opinion we all concur. And there are two plain reaſons; 

Firſt, Becauſe the uſe which is contended for by the plain- 
tilF is not the ancient uſe; 

Secondly, Becauſe the new uſe plainly ariſes out of the 
eſtate-tail, and not out of the reverſion in fee. _ 


(a) 9 Aead. 172; and 1 Str. 267. 
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If no ſuch uſe as is inſiſted on by the plaintiff were 1544. 
exilting at the time of the recovery {uttcred, all the ar- - 

iments for the plaintiff fall to the ground at once; and Arn 
I think that there plainly was not. Ihe uſe: that then cx- . Tua- 
iſted was only a reverſionary ule, which if the recovery 21 
had not been ſuffered could never have come in poſſe ſſion Srrxacuax 
till there was a deſault of iſſue both in the renant in tail “ Erroc. 


and the remainder-men. But the uſe which is now con- 
tended for by the plaintiff is an ufe to take place in pol- 
ſethon immediately before there is a default of iſſuc of 
the remainder-men; for Francis Aſp is found to be il 
living ; and it is therefore a new and quite different uſe 
from that which exiſted at the time ot the recovery , and 
this is fo plain, that | need go no further. 


But as the other reaſon was chicfly relied on by the 
counſel for the defendants, I will tay a little likewiſe as 
to that. In what manner this recovery operated on rhe 
reverhon in fee may admit of fome doubt. it was inliitet 
that the recovery barred it; but | cannot think that it did, 
for a man cannot be properly ſaid to bar his own eſtate. 
But whether it barred deſtroyed or conveyed it, I think it 
amounts to juſt the fame thing. For either it remained 
in the recoverer aiter the recovery ſuffered, or was de- 
{troyed by it, or was con to the recoveror; and in 
either cate the conſequence will be juſt the fame. It it 
were deſtroyed, the uic muſt be deſtroyed likewiſe. If it 
were conveyed to the recoveror, he took nothing by ſuch 
conveyance, becauſe he had a fre-fimple without it by 
the recovery ſuſfered by the tenant in tail; and there can- 
not be a fee upon a fee. If it remained in the recoverce, 
it was annihilated immediately for the ſame reaſon; 
becauſe he as tenant in tail having conveyed a fee to the 
recoveror, for the reaſons juſt before mentioned, it mult 
be annibilated, becauſe there cannot be two fees in two 
perſons at the ſame time. For my own part, | chooſe 
rather to conſider ir as a conveyarice of the reverſion, and 
think that it mult operate as two grants; and then Jacob 
Bancks having granted a fee as tenant in tail (as he certainly 
did) to the recoveror, the grant of the reverſion comes 
00 late, becauſe he had a fee betore, and that the ſame 
grant may operate as two mace at different times tv prr- 
vent inconkiilencies. I ſhall mention one caſe out of (co. 


Lit. 
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Lit. 302. b. and might mention many others. Tenant for 


A fe and he in the reverſion in fee join in a feoffment: it ſhall 
NMaurix be conſidered as the ſurrender of the tenant for life to him 
Ik in the reverſion, and then as the feoffment 


of him in the 
reverſion after ſuch ſurrender; otherwiſe the grant could 


sruachax; not take place according to the intent of the parties. But 
in Error. I will not infiſt upon niceties, fince, whichever 


8 way the 
recovery operates, it is plain from what I have faid tha 


the new uſe ariſes entirely out of the eſtate - tail, and not 
at all out of the reverſion in fee. 


Many things were ſaid by the counſel of the hardſhips 
and — 2 1 * this cafe ; of the hardſhips 
by the counſel for the plaintiff, and of the inconveniences 
by the counſel for the defendants. As for the hardſhips, 
they have no weight with me for two plain reaſons ; firſt, 
becauſe your Lordſhips, when fitting in judgment upon a 
writ of error, muſt have no — H 
caſe, but muſt determine according to law. If there be 
a hardſhip in the Law, the Legiſlature muſt be applied to, 
but a Court of Law muſt judge as the Law now ſtands. 
Secondly, The opinion we are now of in the preſent caſe 
will be attended with no hardſhip at all The bardſhip 
complained of is, that the eſtate which came from the 
mother will go to perſons who are quite ſtrangers in blood. 
Now if it go to the plaintiff, it will go to a perſon who 
is not heir to the mother, which is <q hard; for 
Frances Afþ her daughter who is till living is her heir at 
law, and muſt have taken as ſuch if the mother had been 
lat ſeized. But as the rule of law is that an heir muſt 
claim from the perſon who was laſt feiſed, and as Frence: 
was only of the half-blood to Jacob Bancks, though of the 
whole blood to her mother, ſhe cannot by law take as heir 
to Jacob. So be your Lordſhips' determination one way 
or the other, the hardſhip will be the ſame, and the next 
of the blood of the mother will be difinherited. As to 
the inconveniences inſiſted on by the defendants, that a 


determination for the plaintiff might affect a great many 


eſtates in this kingdom by letting in the, charges of the an- 
ceſtors on the part of the mother, whereas recoveries 
have been always taken to clear an eſtate from all incum- 
brances; this is a very great conſideration and was of great 
weight with my Brothers. For though it was truly — 


4 e r as ano e a&«& ar cows as ob 
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that this inconvenience may be prevented for the future 1744. 
by a man's declaring the uſes to the heirs on the part of- 


dem. Tar- 


”? GONWELL 


his father, and by many other methods, yet how this 
may affect recoveries which have been already ſuffered 
and how many perſons may be in the ſame circumſtances, 


it is very difficult to ſay. The only doubt which I have STzacuan; 
in relation to this matter is this (for otherwiſe 1 entirely Error. 


agree with my Brothers) whether we being now upon a 
ſpecial verdict can take notice of any facts which are not 
particularly found ; for if Judges were at liberty to ſup- 
poſe inconveniences which do not appear in the ſpecial 
verdict, and which may or may not exiſt, I am afraid that 
judgments would ſometimes be given upon too flight pre- 
ſumptions, and every judge would be left roo much to 
his own private conjectures, However I ſubmit this to 
your Lordſhips, but think that the caſe may be determined 
without having recourſe to this argument. 


For what I rely upon is that the uſe, under which the 

intif would entitle himſelf, is not the ancient uſe, 
which deſcended to Facob Bancks as heir on the part of 
his mother, both becauſe no ſuch uſe exiſted at the time 
of the recovery, and alſo becauſe the uſe which was declared 
aroſe entirely out of the eſtate tail. 


For theſe reaſons we are of opinion that the eſtate in 
queſtion upon the death of Jaca Bancks did not by law 
deſcend to his heir on the part of the mother (a).” 

And the judgment was 


(a) See Roe d. Crow v. Baldeere and others, 5 Durnaf. & E. 104. 
where this cuſe was cited and relied upon, aud its doctrine applied to 
leds land, 


ANONYMOUS. 


an arreſt by a proceſs from the Court of Seſſions after a 
certiorari to remove the proceedings, and this likewiſe 
was 


E. 17G 2. 


April 24th. 
6 A Perſon arreſted on Sunday on an attachment for a A perſon 
contempt (for a reſcue) moved to be diſcharged ; way be ar- 
and the counſel for the perſon in cuſtody inſiſted on the — 2 4 
ſtatute 29 Car. 2. c. 7. % 6 and alſo on Prinſor's caſe, an — # wy 
Cre. Car. 602., which caſe was nothing to the purpoſe, ment 2 
for there the arreſt was held to be wzong becaule it was beſcur. 
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1744. was before the ſtat. 29 Car. 2. The words of the ſtatute 
Lay are that no perſon ſhall ſerve or execute any writ pro- 
AnoNY- ceſs &c. on the Lord's day, except in caſes of treaſon fe. 

wous- lony or breach of the peace ; but that the ſervice of every 

ſuch writ &c. ſhall be void to all intents and purpoſes.” 


And we held that a contempt of this Court was a breach 
of the peace, and therefore denied the motion (a) The 
attachment was for a reſcue which is certainly a great 
breach of the peace. 


(a) So 2 perſon may be arreſted on a Sun/zy under an eſcape war- 
rant; Sir . Moore's caſe, > Lord Raym. 1028 ; or if he has wrongfuliy 
eſcaped, he may be retaken on a Sunday without a warrant ; ib. and 41 
binſon v. Yameſon, 5 D. & F. 25 ; and Featherfloncbaugh v. Athin/on, Barnes 
373. But bail cannot take the defendant on a Sunday in order to ſur- 
render him. Brookes v. Warren, 2 Bl. Rep. 1273; nor can a defendant, 
who has been convicted on a penal ſtatute, be arreſted on a Sunday for 
nonpayment of the penalty. K. v. Myers, 1 D. E. 265. Nor can a 
rule nifi for an attachment for nonpayment of a ſum of money purſuant 


to the Maſter's allocatur be ſet ved on a Sundzy, A Alban v. Smith, 8 


D. & E. $6. 


E 17G. 2. BakKER Aſſignee of the Sheriff of Benxs againſt 


Wedneſday, 


It not ap- Hl was an action of debt cht by the plaintiff, 
—— Loy as an aſſignee of a replevin „ by virtue of the 
by the ab. ſtatute 11 Geo. 2. c 19. And there being no one for the 


fiznee of defendant, who put in a general demurrer to the de- 
replevin claration, and Belfield praying judgment for the plaintiff, 
— we were juſt going to give judgment accordingly, when 
tiff ras ne Mr. J. Burnett ſtarted an objection that the act of par- 


avo want or liament only authoriſed the ſheriff to make an aſſignment 


perſon to the avowant or perſon making cognizance in a replevin, 
. and that it did not appear from ſo much of the pleadings 
tho ce Zin the replevin as are let forth in this declaration that the 
themſelves plaintiff in this cauſe either avowed or made cognizance, 
referred to and he might plead ſome other plea, and then would not 


4 ww be entitled to art aſſignment (a). He is indeed called the 
being of te- avowant 
cord in this 

court, and this declaration conclud.ng prout patet per recordum &c. 


{a} But ii the plaintiff in replevin do not appear in hu county court 
and proſecute according to the condition of the replevin bond, the de- 
fendant is entitled to an aſſignment of the bond. Dias v. Freeman, 5 L. 
K. 195 ; in which caſe it was alſo ruled that the aſſiguce of a replevin 
bond may ſue in the ſu;-rior courts though the replev.n be not removed 
out of the county court. 


0 
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wowant in replevin at the beginning of the record. But 1744. 
my Brother Burnett thought that not ſufficient. — 
But upon reading over the record, I obſerved that after Banxen 
the declaration has ſet forth the account of the proceedings wane 
in the replevin cauſe, it concludes in this manner; As 
by the record of the judgment remaining in this court 

| other things more fully it doth appear.” And it 
being a record of our court, | thought that were ob- 
liged to take notice of it, and therefore ſent for the roll, 
by which it appeared that the preſent plaintiff put in an 
avowry in the replevin cauſe. With this my Brother 
Burnett was ſatisfied; and we gave judgment for the 
plaintiff.” 


Sir HucH SmITH5ON Aſſignee of a Sheriff again E. 17 G. a. 
TrHomas SMITH an Attorney. — 


T OTION was made by Prime to ſtay proceedings If a rule be 
M on the bail-bond, bail being 1. in in = moved for 
original cauſe before the aſſignment of the bail-bond ; rule e ft the 
nift ; and now Willes and Bootle ſhew cauſe againſt the rule. Proceedings 
bondit muſt 
The original action was brought againſt William Smith not be inti- 
clerk, who put in bail in the following manner ; the con- l in -_ 
dition of the recognizance of bail was that if judgment cf. but in 
ſhould be given againſt J/illiam Smith gentleman, who the action 
was arreſted by the name of William Smith clerk, in the on the bail- 
ſaid plea of treſpaſs on the cafe, then the ſaid HFilliam — . — ig 
Smith gentlemen, who was arreſted by the name of „ho is ar. 
IFilliam Smith clerk, ſhould ſatisfy all the damages which reſted by a 
to the ſaid Sir Hugh Smithſon againſt the faid William wrong ad- 
Smith gentleman, who was arreſted by the name of Wilkam — 
Smith elerk, ſhould be adjudged, or render his body &c. in bail thus, 
A. B. gent. 
And it was objected by the counſel for the plaintiff ; ho was 
iſt, That the rule was made in a wrong cauſe, for that it . 
ought to have been made in the original cauſe ; 2dly, of 4. B. 
That the defendant has not put in any bail; for that he clerk, he is 
ought to put in bail with the ſame addition by which he dat thereby 
was ſued, to that this bail mult be taken to be put in for zr te 
another to 
the original 
aQion that he was ſu-d by the wrong addition. Whether he is eflapped to plead this 
uu batcinc t iu an action on the bail-bord? Qu. Barnes 94. 3. C. 
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1744- another perſon and not for the defendant. 3dly, That the 
court need t interpoſe in this ſummary way, but that the 


Sur uso defendant in this cauſe may 


plead comperuit ad diem if the 


Saru. bail were rightly put in. qthly, That the plea put in by 


the defendant in the original cauſe in abatement could not 
be allowed, becauſe he entered into the bail-bond by the 
name of V. Smith clerk (as was admitted), and therefore 
was eſtopped to ſay that this was not a right addition. And 
the counſel cited 1 Call. 7., and 6 Med. 225; 3:1: but 


they were nothing to the purpoſe. 


= And we were of opinion againſt the plaintiff in omnibus. 
or 

1ſt, The rule was in the right cauſe. If it had been 
made in the original cauſe it had been wrong, not being 
to ſtay any thing in that cauſe but to ſtay the proceedings 
in the action brought on the bail-bond. 


2dly, We were of opinion that the bail was rightly put in; 
and the officers of the court all certified that this was the 
uſual form in theſe caſes. And if the defendant were 10 
ut in bail otherwiſe, (and as the plaintiff would hare 
him) he would be deprived of his plea in abatement be- 
cauſe he would certainly be eſtopped (a). 


3dly, We would not oblige the party to plead com- 
peruit ad diem in ſo plain a caſe, which would be only to 
occation delay and expence; to prevent which theſe fort 
of motions have been aways allowed. 


athly, Upon this motion we have nothing to do with 
the plea in ab:tement in the original cauſe, but the plain- 
riff may demur to it if he pleaſe: but we gave him no en- 
couragement, becauſe we declared our preſent opinion to 
be that he could not be eſtopped by the bail-bond in _ 
cauſe, 


{a } the d-f-ndant omit to plead a miſnotner, he may be taken in ex- 
ecution by the wroug name; Crawford v. Satchwell, 2 Str. 1218. But f 
an officer uuder a diſtringas againſt C. B. to compel an appearance take the 
goods of 4 B., he cannot juſtify it in trefpaſs brought by A. B., though 
he aver that A. B. and (. B. are the ſame perſon, unleſs 4. B. appeared 
to the firit activa and omitted to plead the miſnomer in abatement. Co? 
v. Hin ſun, 6 Der C E 234. 
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cauſe, though perhaps he might, if he were to plead in 1744. 
abatement in an action brought on the bail-bond (a). . 


Suiruson 


We therefore made the rule abſolute, and with coſts” XY 


(a) Vid. Evans v King, E. 18 Geo. 2. poſt, and the cafes there cited. 
A plea in abatement of miſnomer of the defendant beginning, © And the 
ſaid Richard ſued by the name of Robert is bad, becauſe the defendant 
thereby admits himſelſ to be the perſon ſued. Roberts v. Moon, 5 Dura. & 
Ea 437. 


E. 15G. 2. 


KENWARD aguin/# KNowL s. Tuckday. 
Fi 


THS 232 2 A Lr at the a Baptiſt 
Surry allizes. 'To or breaking entering Preacher = 
the plaintifF's houſe and king his the defendant —_— 
pleaded not guilty ; and at the trial juſtified under the ſtat. gue. 1 W. 
to Geo. 2. c. 18. for rebuilding the pariſh church of St. and M. c. 
Olave in Southwark and London by a diſtreſs for nonpay- 8. i au- 
ment of a penalty of 100. forfeited by the plaintiff for ran rs. 
refuſing to take upon him the oy or office of one of the ing all 
or 


collectors of the rates and duties for rebuilding the church port of- 
under that act 4). — = 
——_— exiſted be- 
It ap that the plaintiff for ſeveral years before had fore or 


deen at the time of being nominated one of — tee wh 
collect a merchant or dealer in hops and a ſubſtantial 


in. habitànt and pariſhioner of St. Olave; and was alſo 3 hehe 
miniſter preacher or teacher of a congregation of alſo engag- 
tant difſenters, who ſcruple the baptiſing of infants, com- ed in trade. 
monly called Baptiſts. congregation or place of meet- 
ing was duly certified and regiſtered as required by the 
toleration act, 1 W. and M. c. 18. (c); according to 

the 


% By 10 Ges. 2. c. 18. , 2. certain rates and duties are to be paid. 
By le&. 5. fix collectors are to be annually choſen at a veſtry from among 
the ſubſtantial iuhabitants of the pariſh. By ſect. 7. a penalty of 10/. is 
inflicted on any perſon, choſen a coile&or, for negleRing or refuſing to 
execute ſuch duty or c And by ſect. 8. perſons, who have ſerved the 
8 exempted from ſerving the office of ſcavenger for the 
pari 

c The eleventh ſection of which enacts © that every teacher or 
preachier in holy orders or pretended holy orders, that is a miniſter preach- 
er or teacher of a congregation, that ſhall take the oaths herein required, 
and make and ſubſcribe rhe declaration aforeſaid, and alfo ſubſcribe &c., 
faull be thenceforth exempted from ſerving upon any jury, or from being 
choſen or appointed to bear the office of churchwarden, overſeer of the 
poor, or any other parochial or ward office, or other office in any hun- 
ered of any ſhire city town pariſh diviſion or wapentake.“ 
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1744. the directions of which act the plaintiff had duiy qualified 
LAY himſelf as 2 Baptiſt teacher or preacher. It was alſo 
Kenwano proved that ever ſince the toleration act it had been uſual 

gu, for Baptiſt miniſters in many initances to carry on ſecular 
Knows. buſinefs or employment. The queſtion reſerved was 

whether the piaintiff as ſuch miniſter was exempt from 
ſerving the duty or office of collector. 


After argument by Wynne Serjt. for the plaintiff, and 
Skinner Serjt. for the defendant, 


The Court gave judgment for the plaintiff (a). 
fs) The following account of this caſe is taken from Mr. J. Abney's 
8 


P Curiem. This is an extremely clear caſe. The caſe was not re- 
ſerved from any doubt in the Judge who tried the canſe, but from the im- 
ity of counſel, The toleratton act 1» grounded on natural rights, 

and the higlieſt natural right is that of the conſcience. The ſtatute ought 
to receive a large and beneficial expoſicion, if the caſe wanted it : but the 
preſent is not only within the intent but alſo within the very letter of it. 
Every perſon who is in holy orders, and is a teacher qualified according to 
1 A. and MH . 18, is exempted from ſerving any parochial office or 
other office in any pariſh &c. ; the plaintiff is ſo qualified, and therefore is 
* This is a parochial office in the nature of it ; the ſtat. 10 G. 
2. calls it an office. It is appointed to by the pariſhioners, and exerciſed 
in a pariſh. 'Fh- a. lition of the plaintiff's being a merchant or a dealer 
in hops varies not the caſe; it does not deſtroy the privileg any more 
than a clergyman's holding a farm or exerciſing any temporal affice. The 
toleratinn act exempts teichers from all future (t) offices. ] for 
che plaintiff.” 


'T) This was ſaid in anſwer to one of the defendant's arguments that 
the toleration aft only gave an exemption from offices then in exiſtence, 
and that the offi: in queſtion was created by a ſubſ:quent ſtatute. 


L244 Tals and Another Aſſignees of R Busch.. 
I a Bankrupt againſt WeBBrs. 


Where a A SUMP for money had and received to the uſe of 
rc. Ai the alignces by the defendant, who pleaded the 
arreſt, and Reneral iſſue. On the trial a verdit was given for the 
aſterwards plaintiffs for 365“. 18s., ſubject to the opinion of this 


furrenders Court on the following caſe. 

himſelf in 

—_— The bankrupt for many years before and at the time of 
then lies in his bankruptcy was a ſcrivener. On the 23d of June 1740 


Fribo ewo he was arreſted by the ſheritfs of London at the ſuit of the 


n. ths, he 
becomes a plaintiff 


bankrupe ſrom the time if his going to priſon, not frem the time of his arrett. 
Bull. N. P. 38. 7 Vis. Abr 64. note, S. C. 


rgargas 268. 28 T3832. 
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plaintiff ¶ Tribe) in an action of debt on bond for 20000. 1744- 
and he put in ſpecial bail. On the 13th of April 1741 Www 
be ſurrendered himſelf to the King's Bench priſon in Trins 
diſcharge of his bail to that action and alſo in wee 
charge of his bail to ſeveral other aCtions, and from that — 
time he continued a priſoner there for two months and 
wards. Onthe 3d of Apri/ 1742 a commiſhon of bank- 
rupt iſſucd againſt him on the petition of the plaintiff Tribe, 
and he was declared 2 and the plaintiffs were 
choſen his aſſignees. The being indebted to the 
defendant in 3661. 18s., and P. Meyer being alſo indebt- 
ed to the bankrupt in a larger ſum of money, Meyer by 
the order and on the account of the bankrupt paid to the 
defendant the ſeveral ſums following at the days hereafter 


mentioned, 4 7. 4. 


740 when he was firſt arreſted (a), or only from the i 3th 
4 * . * 
of April 1741, when he ſurrendered himſelf to priſon in 
diſcharge of his bail. 


This caſe was on the th of February laſt by 
Wynne Serjt. for the plaintiffs and Bellfie/d Serjt. for the 
defendant, and again on this day by Birch King's Serjt. for 


(a) By ſtat. 21 Fac I. c. 19. / 2. it is enacted 
who, being indebted to any perſon in rcod., ſhall 
months after the fame ſhall grow due, and the debtor b 
tmc, or within fix mouths after an original writ ſued out to recover the 
{aid debt &c, or © being arreſted for debt, ſhall after his or her arreſt lie 
in priſon two months or more upon that or any other arreſt i 
in priſon for debt, or beiog arreſte l for the ſum of 
hall at any time after ſuch arreſt eſcape out of priſon, or procure hi 
largement by putting in common or hired bail, ſhall be 
bankrupt; and in the faid caſes of arreſts, or lying in priſon for ſuch 


de Hit or debts, or getting forth by common or hired bai From the time of 
H h the 


bis or ber ſaid firſt arreft.” 
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1744- the former and Wilies King's Serjt. for the latter. The 
WYNY defendant's counſel cited and relied on theſe three caſes; 


Taxing 


2g 
Wiss. 


Duncomb v. Walker ; 1 Ventr. 370; 3 Lev. 37; 2 e 
2533 Shin. 22, 87. Sir T. Raym. 479; Hill v. Shig, 
Skin. 270; 2 Show. 512; and Cane v. Coleman, Salk. 109 


And now the Court gave judgment (a) in favour of the 
plaintiffs as to the laſt ſum of 18/. 18s. and ordered the 
verdict to be entered up for that ſum. 


{a) The reaſons given by the Court for 1 appear 
in the Lord Chief Juſtice's note books, but the wing account u 


taken from Mr. Juſtice Abney's MS. 

* Willes, Chief Juſtice. The words of the ſtat. 21 Fac. 1. are doubtful; 
and therefore the Court are ſo to expound the ſtatute that the feweſt in- 
conveniences may ariſe. Though the reporters are but dark and obſcure, 
yet all the three caſes cited are with the defendant. To let the bank- 
ruptcy commence from the arreſt when the impriſonment does not follow 
for ſome months or perhaps years would deſtroy all trade, as it would de- 
ſtroy all credit; and therefore if by any poſſible conftruction that can be 
prevented, we will certainly do it. Now the ſtatute will admit of thi 
conſtruction. The words * after his or her arreſt” were thrown in 
currente calamo, and can be of no uſe but to confound. * Being arreſted 
and lying in priſon two months or more is an act of bankruptcy, and 
any common perſon would underſtand that the lying in priſon muſt 
fluntly and immediately follow the arreſt. Lying in priſon was intended to 
be explanatory of what the arreſ meant. The plaintiffs therefore in thy 
caſe will be entitled only to the 18/7. 185., that having been paid after the 
bankrupt's yielding himſelf to priſon ; which is an act of bankruptcy by 
the ſtat. 13 Elin. 

Burnet J. The words © after his or her arreſt” couple the arreſt wi 
impriſonment ; otherwiſe an impriſonment ten years after might have te- 
lation to an arreſt ten years before. 

Abney J. Bankruptcy in my opinion ever was and yet is covfidered u 
a crime, whatever tradeſmen may now think of it. It was anciently 
puniſhed with corpora] puniſiment ; the body lands and goods are at thi 
day ſubjeR to the commiſſioners, Now bankruptty is a man's own act; 
arreſt is the act of a ſtranger ; | cannot prevent a man's arreſting me, but 
can prevent impriſonment, for in leſs than two months I can get bail. 
"The concurrent cafes are with the defendant; and the argument ab its 
cunveniecati is very cogent. ” 

— But where fam bail is put in before a Judge, as a mean to get the 
defendant turned over to the priton ot the court, and he is immediately 
ſurrendered accordingly, the impriſorment is to be computed from the 
time of the arreſt. Rye v. Green, I Burr 439. —Aud the property of 
the bankrupt veſts in the affignces by relation either from the time of the 


arreſt or from going to priſon, as the caſe may be. Bor well v. Ward, | 


Ath. 260 ; Cop pendale v. B n, 2 Burr. 814; and King v. Leith, 2 J 
end E, nal 
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WiLlL1am Crisps again William PerriT. 


Tas was a Caſe — in = _ of gw. 0 A ſeparate 
intiff brought his action direction commiſſion 
d = againſt the defendant as under a redone 

ſeparate commiſſion of bankrupt awarded againſt the en out 

plaintiff, dated the 2d of February 1742 upon the petition againſt one 

of the defendant, in order to try whether the plaintiff ol ſeveral 

were or were not a bankrupt on or before the ſaid 2d of Ihr ner, — 

February. U pon the trial it appeared that the plaintiff was of a joint 

a joint trader with two others at the time of iſſuing the creditor. 

ſaid commiſhon ; that the plaintiff had committed 1 Atk. 133. 

an act of bankruptcy before the iſſuing thereof; that the 5: C 

plaintiff was — concerned with two others in the 

erection of the amphitheatre in Ranelagh Gardens at Chel- 

fea ; and that the defendant was employed by the plaintiff 

and his partners in doing the plaſterers' work there, by 

reaſon whereof the plaintiff and his partners became joint- 

ly indebted to the defendant in the ſum of 426. os. 44d.; 

and the ſame was due and owing to the defendant before 

the act of bankruptcy and at the time of ſuing out the 

commiſſion. It did not appear that there was any ſeparate 

debt due from the plaintiff to the defendant on any account 

whatever, or that either of the — — 

mitted any act of bankruptcy. | 


The queſtion reſerved for the opinion of the Court was 
whether a ſeparate commiſſion can be taken out againſt the 
plaintiff upon the petition of one who is only a joint cre- 
Citor. 


After two arguments at the bar, the firſt on the 21ſt of 
November 1743 by Willes King's Serjt. for the plaintiff, 
and by Prime King's Serjt. for the defendant, and the 
ſecond by Skinner King's Serjt. for the former and Wynne 
Serjt. for the latter on the 3d of February 1743, the Court 
took time to conſider the caſe; and on this day the opinion 
of the Court was delivered, as follows, by 


Mille, Lord Chief Juſtice. In order to determine 
this queſtion it will be proper to conſider, 
Hh2 iſt, 
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1ſt, What a bankrupt is; 

2dly, The ſtatutes concerning bankrupts ; 

3dly, Whether any light is to be from any of 
caſes in the books; 1 wn * 

Athly, Whether there be any precedents of ſuch com. 
miſhons; and 

Laitly, What will be the inconveniences on the one fide 
and on the other. 

Firſt; A bankrupt is not confidered as an unfortunate 
perſon, but as one who has been guilty of a crime; and 
therefore in the four firſt ſtatutes concerning bankrupts he 
is frequently called an offender, and in all of them he is 
conſidered as one who has endeavoured by fraud or collu. 
fron to cheat and deceive his creditors and to prevent their 
2 5 11 And for this rea- 

in all the ſtatutes are made concerning them, 
are made liable to ſeveral very great ties. RY 
ſame reaſon it is n_— faid in the ſtat. 21 Fac. 1. c. 1g., 
which is the governing ſtatute concerning bankrupts, that 
all end ſingular the ſtatutes concerning them ſhall be in all 
things largely and beneficially conſtrued and 
for the aid help and relief of the creditors of the bankrupt; 
and this rule has always been adhered to by Courts of 
juſtice in the conſtruction of all the ſubſequent ſtatutes 
concerning bankrupts. As therefore a bankrupt muſt be 
conſidered as a criminal, it ſeems a little abſurd to ſay that 
if there be two partners, and one commits a crime, he 
ſhall not be liable to be puniſhed becauſe the other is inno- 
cent. It would indeed be unjuſt to puniſh the innocent 
artner for the crime of the other: and it would be equal- 
ANT. the partner who is guilty of the crime 
or the ſake of the other who is innocent, and this even to 
the prejudice of other innocent as I ſhall ſhew 
— that it plainly would be if a commiſſion could not 
taken out againſt one partner becoming a bankrupt. 
The nature therefore of a bankrupt ſeems to afford ſome 
argument in favour of what is contended for by the de- 
fendant in this caſe. 


Secondly; I ſhall now fee what light can be got from 
the particular words of any of the ſtatutes in reſpect to this 
queſtion. We agree with the counſel for the plaintiff that 
none of the ſtatutes ſay any thing concerning partners ex- 


cept 


* 
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the 10 An. c. 15., and the 5 Geo. 2. c. 30. and 
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though the word partners is mentioned in the latter, it is 


quite in reſpect to another thing and not at all to this pur- 


Carsye 


poſe. On the other hand, it mult be agreed that the words * 1 


of all the other ſtatutes are general, and that where the 
words creditors and debts are mentioned in any of them, 
there are no words to confine or reſtrain them either to 
if or partnerſhip debts, but the words creditors and 
debts may be conſtrued to comprehend both, and 
aught to be conſtrued according to the rule I have before 
laid down in the moſt large and beneficial ſenſe for the 
creditors. If therefore I make it appear that it is moſt be- 
neficial for the creditors to conſtrue theſe words in the 
ſenſe contended for by the defendant, nay that it would 
be depriving the creditors in many caſes of the benefit in- 
tended them by theſe il atutes to conſtrue them in another 
ſenſe, this likewiſe will afford another very ſtrong argu- 
ment in behalf of the defendant. I do not rely much on 
the ſtat. 10 An. c. 15, though it was fo much relied on by 
the counſel for the defendant, becauſe the words of that 


ſtatute may be ſatisfied only by admitting that a ſeparate *': / 


commiſſion may be taken out againſt a partner upon the 
petition of a ſeparate creditor, which is admitted by the 
counſel for the plaintiff may be done; and to be ſure many 
ſuch have been ſued out. The words are (after ſtating a 
doubt whether the diſcharge of a bankrupt by virtue of an 
act 4 An. c. 17. ſhould be conftrucd to diſcharge the part- 
ners of ſuch bankrupt from the ſame debt) that by the 
diſcharge of any bankrupt by force of the faid act or any 
other acts ing to bankrupts from the debts by him due 
and owing at the time that he did become a bankrupt 
{hall not be conſtrued nor was meant or intended to releaſe 
or diſcharge any other perſon or perſons who was or were 
partner or partners with the ſaid bankrupt in trade at the 
time he became a bankrupt, or then ſtood jointly bound or 
had made any joint contract together with ſuch bankrupt 
for the ſame debt or debts from which he was diſcharged as 
aforeſaid : but that notwithſtanding ſuch diſcharge ſuch 
partner and partners joint obligor and obligors and joint 
contractors with ſuch bankrupt as aforeſaid ſhall be and 
ſtand chargeable with and liable to pay ſuch debt and debts 
and to pertorm ſuch contracts as it the ſaid bankrupt had 
never been diſcharged from the ſame” Now though a 


commilhon be takeu out againſt a partner on the — 
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of a ſeparate creditor, it might be argued that a certificats 


under that commiſſion would diſcharge the bankrupt both 
from his partnerſhip and ſeparate debts, both becauſe the 
words of the ſtat. 4 & 5 An. are general, and likwiſe from 
the reaſon of the thing — a partnerſhip creditor may 
come in, if he pleaſe, and receive a ſatisfaction under ſuch 
commiſſion. This might occaſion a doubt, and 
was a great doubt in Weftminfier-Hall, and therefore was 
a ſufficient reaſon for the declaration in this clauſe, even 
though a ſeparate commiſſion could not be taken out againſt 
one partner for a partnerſhip debt. We therefore do not 
think that any thing can be inferred from this ſtatute, 


Thirdly; I will now conſider the only material caſes 
that were cited ; or that I can find we any of 2 books; 
and t ive but little light in re to the point in 
_— e The 1 of Richardſon v. . 2 Vern, 
293, and that Ex parte Crowder, ib. 706, only ſhew in 
what manner the its ſhall be diſtributed, and how in 
caſe of a bankruptcy of one or both of the partners the 
joint and ſeparate debts ſhall be paid out of the joint and 
ſeparate eſtates. But in the firſt caſe it does not appear 
whether the commiſſion were taken out againſt one part- 
ner upon the petition of a joint or e creditor ; and 
by the ſtate of the caſe I ſhould be inclined rather to think 
the latter. And in the other caſe both the partners were 
bankrupts, and a joint commiſhon was taken out againſt 
them. The caſe Ex parte Cook. 2 P. Wins. 500, is the 
ſame as the caſe of Crowder in Fernon; for there likewiſe 
both the partners were bankrupts, and a joint commiſſion 
was taken out, and therefore it is nothing to the preſent 
purpoſe. Indeed in that caſc there were likewiſe two ſe- 
parate commiſſions taken out afterwards, but Lord Chan- 
cellor K:ng held that it was fruitleſs and vexatious, for 
that the ſeparate creditors might have come in under the 
joint commiſhon and have had the ſame advantage and 
relief as they could have under their ſæparate commiſſions. 


There are indeed three caſes that ſeem to be in ſome 
degree material ; not that they prove that ſuch a ſeparate 
commiſhon has ever been taken out on a partrerſhip debt, 
but they ſhew that bankruptcy has been ſometimes conſi- 
dered as a determination or a ſevering of the 3 


a 
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and that from that time the bankrupt has been conſidered 
25 a ſeparate perſon both in reſpeQ to the demands which 
he has againſt others and the demands which others have 
againſt him even upon the partnerſhip account; and if fo, 
all the arguments againſt the preſent commiſſion fall to the 
ground at once. The firſt caſe of this fort is in 2 Keb. 
750, the caſe of Thomas v. Day, where it was holden that 
an aſſignee of one partner, a bankrupt, may bring an action 
of trover againſt the other for his ſhare of the partnerſhip 
effects. The next hook where the fame doctrine is ad- 
vanced is in 1 Mod. 45: but there it is only the ſaying of 
Twiſden J., and not any caſe determined by the Court. 
The words are If there be two partners, and one break, 
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you ſhall not charge the other with the whole debt, becauſe 


it is ex maleficio: but if there be two partners and one 
die, the ſurvivor ſhall be charged with the whole; and 
therefore a motion that one who was partner with another 
who was a bankrupt might, upon his being arreſted, put in 
bail for the bankrupt as well as for himſelf, was denied. 
The laſt caſe upon this head is a caſe Ex parte Smith, re- 
ported in 1 P. Wims. 237: B. and C. were bound ina 
bond to . B. became a bankrupt; and it was holden by 
Lord Chancellor Harcourt that the money being lent to 
them both A. the obligee ſhould come in as a creditor un- 
der the commiſſion only for a moiety of the debt. To be 
ſure the determination of Lord Harcourt was a right 
determination in equity; and in commiſſions of bankrupt, 
which are founded upon equity, the equity of the caſe 
ought principally to be conſidered. Whether or not the law 
will hold, as it is laid down in the two other caſes, I will 
not take upon me to ſay, but it is highly reaſonable that it 
thould be ſo; and if the law were ſo (as I ſaid before) there 
is an end of the diſpute. But for the reaſons which I ſhall 


give preſently, I think we may venture to determine the 


preſent queſtion without relying on the authority of theſe 
caſes, and the rather ſince the law, however it was before, 
is now altered by the ſtat 10 An c. 15; and in cafe of the 


bankruptcy, the other partner may be ſued for the whole 
debt at law. 


Fourthly, I come now to the precedents. It was rightly 
Lid by my Brother Nile, as the rule is laid down by 
Lord 
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1744. Lord Cate, that where a thing has never been done, it is a 


Wu) ftron 


g argument that it ought never to be done (a): but 
it is but an argument, and is of leſs force in the preſent 
caſe than in moſt others, becauſe the petitions and com. 
miſhons are uſually in general terms, and it very rarely ap- 

from them whether the commiſhon were ſued out on 
a joint or (ſeparate devt. But it never having been deter- 
mined that there may not be ſuch a commiſſion, az is con- 
tended for by the defendant, affords ſome argument for 
bim. For it can hardly be imagined but thai this caſe 
maſt have frequently happened, and that ſuch commiſſions 
muſt have been taken out; and if they have, they have 
always been proceeded on and have never been ſet aſide. 
To ſhew that there have been ſuch commiſhons, and in 
ſome meaſure to anſwer this argument of want of pre- 
cedents, the defendant has produced two; the one in the 
time of Lord Macclesfield, and the other in the time of 
Lord Talbot, both very great Chancellors. That in Lord 
Macclesfield's time was a commiſſion taken out againſt H. 
Hewett (); and there it appears on the face of the petiti- 
on that he and one M illiam Raphſon were partners, that 
he only became a bankrupt, and that the debt of the petiti- 
oning creditor was a joint debt owing from both of them: 
it was on the 1cth of February 10 Ges. 1. The other was 
the caſe of Patrick Crawford (c), who was a partner 
with John Crawford, and againſt whom a com- 
miſſion was taken out in 1733. It does not appear there 
upon the petition that it was a joint debt: but from what 
was faid by the counſel in their argument on a petition 
preferred to the Lord Chancellor concerning the allowance 
of the certificate and by the Lord Chancellor himſelf, it 
ſeems that it was obtained upon the petition of a joint 
creditor, and that the Lord Chancellor was of opinion 
that it was right. For the counſel ſaid that a joint cre- 
ditor, under pretence of being a creditor, had taken out 
the commiſſion, and made it an objection to the commiſſi- 
on; to which the Lord Chancellor ſaid, ** Where one 
partner becomes a bankrupt and the other not, a commuiſ- 
on will go againit him, for he owes the debt, and it is right. 
This cafe therefore is not entirely without precedents. 


But 7 
Laſtij, 
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Laſtly, What we principally found our opinions upon 
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is the reaſon and juſtice of the caſe. The objections .. 


againſt it were, © 


acts, becauſe it was not ſuch a debt for which an action 
could have been brought fingly againſt him. 

2dly, That this would produce great inconvenience and 
confuſion in marſhalling the partnerſhip effects, and that 
the innocent partner might be very much affected thereby. 

As to the firſt objection; none of the acts ſay that it 
muſt be ſuch a debt for which an action may be brought 
againit him; and the ſtat. 7 Geo. 1. c. 21. has determined 
that a creditor may come in under a commiſſion even before 
his debt becomes due; and the 5 Co. 2. c. 30. even titat 
ſuch a perſon may be a petitioning creditor. A partner- 
ſhip debt is certainly the debt of each of the partners, and 
if a judgment be Stained againſt them, either of them 
or the goods of eher of them may be taken in execution 
without the bod; or goods of h other: and a commiſſion, 
as has been faid in many caſes, may be more properly 
compared to an execution than an action. 


As to the inconveniences, they will be juſt the ſame in 
every reſpect to the other partner if a commiſhon be taken 
out againſt one partner for a ſeparate debt, which is admit- 
ted by both ſides to be right; for there the bankrupt's ſhare 
of the partnerſhip effects muſt be taken and fold under the 
commiſſion, only making ſatisfaction for the partnerſhip 
debts if fuch creditors chooſe to come in under ſuch com- 
mithon, as they have generally done. But on the other 
hand, there would be the greateit inconvenience and a plaia 
defect in the law if ſuch commiſſions could not be ſued 
out. Suppoſe the caſe of two partners, one an infant or 
a lunatic and the other a bankrupt, the creditors would be 
without remedy under the ſtatutes of bankrupt if ſuch a 
commithon could nor be ſued out, for an infant or a lu- 
natic (a) cannot be a bankrupt. Suppoſe two are jointly 
bound in a bond, one a trader and the other not, the trader 
becomes a bankrupt ; there likewiſe the obligee would be 
without remedy under the ſtatutes of bankrupt, if the 


plaintiff's 


(4) In the infarce of P. Crazeford, before alluded to, his partner Juha 
Crawford was A iunatic, and fo found on a commiſſion of lunacy three 
Mouths alter F. Crawford was declared a bankrupt. | 


Caissa 


iſt, That it was not a debt within the meaning of the P 7 
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plaintiff's doctrine were to prevail, and the offender would ef, 
cape unpuniſhed. He would not perhaps be quite without 
at law, for he might outlaw the bankrupt: but 

this would be a very tedious and expenſive method, whereas 
the ftatutes of bankrupt were plainly intended to give the 
creditors of the bankrupt relicf in a cheap and expeditious 
way. The only anſwer that | can think of that can be 
wen to any of theſe arguments is, that a commiſſion may 
taken out againſt the bankrupt by a ſeparate creditor 
on his ſeparate debt, and then his joint creditors may 
come in if they pleate under this commiſhon and c 
juſtice will be done. This looks plauſibly ; but when con- 
Gidered it is no anſwer ; for many caſes may happen where 
a partner bankrupt on have no ſeparate creditors, or 
none of the value preſcribed by the ſtatutes, and then 
there will plainly be a defect of juſtice unleſs a commiſſi- 
on may be taken out upon the petition of a joint creditor. 


For theſe reaſons we are of opinion that the 
commiſton was rightly ſued out. Whether or not it muſk 
appear by the petition that the bankrupt's ſhare of the 
joint debt alone amounts to t ol. (a), or whether the whole 
joint debt muſt be conſidered as the bankrupt's debt, it is 
not neceſſary now for us to determine, becauſe there are 
but three partners in the preſent caſe, and as the debt 
proved is 426/., his third part plainly amounts to above 
100 Nor do we determine at all in what manner the 
effects ſhall be marſhalled upon ſuch commiſſion, that be- 
ing the proper buſineſs of the Court of Chancery with 
which we have nothing to do. 


All that we determine is that a ſeparate commiſhon may 
be ſued out againſt a partner (, who is a bankrupt, upon 
the petition of a joint creditor ; the conſequence of which 
is, that a verdict muſt be entered up for the defendant ac- 


cording to the rule (c).“ 


(a) It was oaly Qted iu the petiticn ona which H. Hewett u as declared 
2 bankrupt, % 472, that the joint debt due from H. Hewett aud hu 
partner amounted to © 100. and upwards.” 

{b) But a commiſſion of bankrupt cannot be ſued out againſt two, of 
three, partners: Allen v. Downs, M. 25 Gee. 3. B. X. , 

Vid. Fox v. Hulu, Cowp. 449. 
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WilL1am BULLYTHORPE againſt Elias TurnER, e 


May 7th. 
Adeclarati- 
Reerevw for taking the plaintiff's goods at the pariſh on in reple- 
of Saint Mary le Bow in the ward of Cheap in Londen. raph 
tpecify the 
The defendant prayed judgment of the declaraticn, be- place where 
cauſe he took the faid goods and chattels in the pariſh of che goods 
Saint Martin Ludgate without in the ward of Farringdon I 
without in Londen in a certain dwelling-houſe there called gefendant 
the White Swan, without this that he took them at the do not de- 
pariſh of Saint Mary le Bow in the ward of Cheap ; and e, but 
this he is ready to verify, wherefore he prays judgment of *,* rap. 
the ſaid declaration. And in order to have a return of the cured. 
goods, he avowed taking them in the pariſh of Saint Mar- — A plea of 
tin Ludgate without in the ſaid ward of Ferringden without, PE 1 ali 
becaule the plaintiff before the time when &c., to wit, ple in bar 
for three quarters of a year ending on the feaſt of the though it 
Annunciation &c. 1739, and from thence continually until pray jug- 
the time when &c., enjoyed a certain meſſuage &c. 2 * 
htuate in the Strand &c. under a demiſe thereof to him it the 
made by the defendant at the yearly rent of 50¼. payable plaintiff in 
quarterly &c., and 121. 10s. for one quarter ending at h- replica- 
the ſaid feaſt of the Annunciat on &c. were due, whereof ur 10 


the defendant afterwards and before the faid time when me mar- 
Kc. on the 26th of March 1739 received 504. parcel ter contain- 


when &c. the defendant well avows taking the ſaid goods Pica4cd cc 


pit in alis 


queition, 
whither they had been fraudulently conveyed within thirty days &c. from the de- 
miſed premiſes, as a diſtreſs for rent. the plaintiff in his plea in bar travecied the 
avowrv, and took no notice of the plea; and it was Holden ill on demurrer, the avowry 
being in the nature of 2 ſuggeſtion to entitle the party to a return of the diltreſs aud 
not travertable. 


Barnes 353. and Bull. N. P. «<3. 8. C. 
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Bur zy- time before or ſince the laid feaſt day and within thirty 
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The plaintiff in his replication ſaid that the 


ought not to avow &c., becauſe he (the plaintiff) at any 


d, days &c. did not fraudulently and clandeſtinely 


Tuxxztsx. away the ſaid goods &c. in manner and form as the defen. 


dant in his plea alledged; and of this he put himſelf upon 
the country. 


To this the defendant demurred, and prayed judgment 


and a return of the goods, together with bis damages and 
eoſts; and for cauſes of demurrer faid that the ;aintiff 


x 
had concluded his faid plea by putting bimſeclf upon the 
country, whereas he ought to have concluded it by praying 
that the matter therein contained might be inquired of by the 
country; and alſo for that the faid plea was uncertain, and 


put a matter in iſſue which was not ifſuable &c. 


This caſe was argued at three different times, May 13th 
1740; May 2oth 1742; and June 15th 17433 and on 


this day the opinion of the Court was delivered, as fol. 


lows, by 


Millet Lord Chief Juſtice. ** Objections in this cafe 
have been taken to the declaration, the plea, and the re- 
plication, 


rſt, The declaration is certainly not good becauſe it 
does not ſet forth the place in which the goods were taken, 
which it ought to have done, that the defendant might 
know with certainty to what he is to anſwer ; and there- 
fore if the defendant had demurred, judgment in chief 
muſt have been given againſt the plaintiff and a return of 
the goods awarded; as was holden in the caſe of Ward v. 
Savile, Cro. Elia. 896, and Moore 678; in the caſe of 
Read v. Hawe, Heb. 16; and in an old caſe there cited 
35 Hen. 6. fo. 40. But it is ſaid there, and to be ſure 
the law is, that it the defendant plead over, this deſect is 
cured (a). This objection therefore will not hold in the 


preſent caſe, becauſe the defendant has not demurred 


but pleaded over. 
2dly, 


fa) So any defed, ariſing from the uncertainty of the goods mentioned 
in the declaration, is cured by the d.fendant's avowing. Hera v. Mattarre, 
Caf. temp. Hardt. 119; 2 Str. 1015; and Bull. N. P.53; and Kenn 
v. Nelſon, T. 1 G. 1. B. R. 6 Bac. Abr. 71. oct. ed. cited and relicd on 
by Lord Hardwick-; Rep. temp. Hardw. 121, in which a contrary deciſion 
of Adore v. Clygfam, All. 3%, and Sty. 71, was overrulcd. 


—— 
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2dly, The plea of the defendant is certainly good, and 1744. 
the replication of the plaintiff undoubtedly bad; becauſe Loywy 
he has ſaid nothing to the plea, but has traverſed the Burry- 

which is not traverſable, but is only in the nature ruoner 


avowry 
of a ſuggeſtion in order to have a return of the goods. * — 


That this was a bad traverſe was in the caſe of 
Hale v. Feot, Salk 93, and Carth 139; in an anonymous 
caſe Salk. 94; and in another anon caſe 1 Ventr. 
127, and in many other books, and was not denied by the 
counſel for the pla.ntiff; and therefore judgment mutt be 
for the defendant for the defect in — plaintiff's re- 


plication. 


But the only queſtion is. what judgment the plaintiff 
is entitled to. The defendant :nbiſts that he is entitled to a 
judgment in chief. The plaintiff ſays that at moſt he is 
only entitled to a judgment in abatemeut, but inſiſts * 
the ſuit is diſcontinued by the defendant's dem urring to 
the plaintiff's replicaticn, and that therefore the Court 


enn only give judgment that the ſuit be diſcontinued. 


To ſhew that at moſt there can only be a judgment in 
abatement, the plaintiF infifted on two things; 

iſt, That the defendant's plea is only a plea in abate- 
ment. 

2dly, That if it were a plea in bar, yet that it is only 
in abatement ; and as a man may pray a leſs 
t than he is entitled to, the Court can only give 
ms ws bs em the Court in this 


can 
ay {ap judgment in abatement. To ſhew that a ago 


may be pleaded either in bar or 
cited the 4 ty Stubvins v. Bird, 2 Med. 63, 64. and 
ſeveral other cafes; and this point was not controverted 
by the counſel on the other fide. But it was inſiſted by 
them that this is a plea in bar, and that it is pleaded in 
bar and not in abatement. 


And we are all of that opinion. 


Firſt, We are of opinion that the plea of cepit in alio 
loco is a plea in bar, tor the following reaſons ; : 
it, 
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1ſt, Becauſe the place (a) in replevin is of the eſſence of 


Wa the action, otherwiſe a defendant in replevin could not 
BorlY- demur fot want of a certain place in the declaration, 


THORPE 
gn 


Tuxxzz. can he avow in any other place, without 


which, as I have ſhewn before, he certainly may ; nor 
denying the 
place laid in the declaration. And it is for this reafon 
that, though a plaintiff may bring a new replevin for tak. 
ing in another place, he eannot bring one for taking in 
the ſame place; and fo, if he be nonſuit in replevin, and 
afterwards bring a writ of ſecond deliverance, he cannot 
declare in a different place or vill from what he laid in his 
firſt declaration: and fo it is holden in Bro. Ar. Second 
Deliverance,” pl. 5. 

2dly, It has been holden that in a plea in abatement 
* cannot object to any defect in the declaration; and ſo 

the caſe of Ha/trop v. Haſtings, Salk. 212. 

3dly, Upon enquiring of the officers both in this Court 
and in the King's Bench, an athdavit is never made of 
the truth of this plea, as is required in pleas in abatement 
by the ſtat. 4 & 5 Anne c. 16. Nor are defendants ob- 
liged to put in ſuch pleas within the firſt four days of the 
term, as pleas in abatement mult be put in by the courſe 
of the Court. — 

athly, It appears by the manner of pleading theſe pleas, 
and the judgment given upon them, that they have always 
been conſidered as pleas in bar. So it appears by Bro. 
Abr. * Replication,” pi. 1. Raſt. Entr. 555, pl. 4, 5, and 
G; 556, pl. 7; Thompſ. Entr. 274, pl. 11; Cliff's Entr. 
644; and in many other books which it would be too 
tedious ro mention ; in all of which the prayer is that the 
declaration may be quaſhed. There are indeed three 
entries in Raft. 554, which are different. The firſt 
judgment of the writ and declaration; the two other judg- 
ment of the writ, and that the writ may be quaſhed. But 
theſe prove nothing, becaufe as I have already ſhewn a 
plea in bar may be pleaded in abatement. But the others 
prove very (trongly that it is a plea in bar, becauſe a plea 
in abatement cannot be pleaded in bar. It was indeed faid 
that this prayer of a judgment, that the declaration m 
be quaſhed, was not a prayer of a judgment in chief, 
only of a judgment in abatement; and the cafe of Croſſe 
v. Biſon, as reported in 6 Mad. 103, and Fot's * 


2) Y.d. HW .ultan v. Kerſpp, 2 Ni 354. 
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Salt. 93, and Carth. 139, ſeem to countenance this opi- 1744. 
nion. But it is contrary to all the other caſes and a mul 


titude of precedents, which I ſhall mention by and 
when I come to that point. 


Laſtly, this cannot be a plea in abatement, becauſe M.A 


whoever pleads a plea in abatement muſt ſhew that the 
aintiff can have a better writ: whereas he can have no 
er writ in the preſent caſe; for it is in the uſual form, 
as appears by the Regiſter fo. 81 z and Glanville de legibus, 
J. 12. c. 12. 


As to the ſecond point, that this though a plea in bar is 
pleaded only in abatement {a} in 25 ales caſe, be- 
cauſe it begins with praying judgment 
and concludes in the ſame manner. 3 (as I have 
already ſaid) but two caſes that ſeem to favor this opinion, 
but there is a multitude of precedents which are otherwiſe 
in caſes of demurrers to the declaration, where the judg- 
ment mult be in chief; for there cannot be a demurrer in 
abatement, as was holden in the caſe of Dominique v. 
Davenant, Salk. 220. . I ſhall only mention ſome 
few of theſe precedents. Co. Entr. 3. 6; 122. 4 Co 
v. Littlebye: 2 Saund. 114 ; Benſon v. Welby, ib. 150; 
Word v. Longuevill, ib. 278; Sacheverell v. Froggatt, ib. 
361; Pinkney v. The Inhabitants of the Eaft Hundred of 
the County of Rutland, ib. 374 : and as Saunders was ſo 
learned a man and fo well ſkilled in pleading, I think 
need not mention any other authorities — him. But 
the ſame point was ſolemnly determined in the caſe of 

ohnſon v. Altham both in this Court and the Court of 

ing's Bench which came before that Court upon a writ 
of error, and was there determined M. 12 An. (c.) 


{a) V matter, that ou ght to be pleaded in abatement, be pleaded in 
bar, it is bad. White v. Willis, 28 

{b) Vid. Rayner v. Pointer, F. 16 G. 2. C. B. ſup. 410. 

10 This cafe is not clearly reported in 10 Med 193, 210, though it 
appears there that the judgment of the Court of Common Pleas was 

on error.— lt was an action againſt an attorney in the Court of 

Common Pleas, who pleaded that there was no bill; and he prayed 

judgment of the declaration aforeſaid and that the ſaid declaratzon 
ſhould be quaſhe1.” The Court of Common Pleas gave final judement 
azainſt the defendant; and upon a writ of error brought in the King's 


Bench, the queſtion was whether ſuch plea with the concluſion were by ad + 


bar or in abatement only, and ſo whether the judgment below ſh 
— been final, or only quod reſpondeat ouſter. MS. coll. I Chief 
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1744. There remains now but one point to be conſidered, whe. 


ther this be a diſcountenanct or not; and the reaſons for 


it were two; 


1ſt, That the defendant by his demurrer prays à judg. 
ment m chief, whereas by his plea he has only prayed a 
judgment in abatement; and if this were ſo, probably the 
plamtiff would be in the right. But, as I have already 
ſhewn that this pira is pleaded in bar, and that the defend- 
ant has there prayed judgment in chief, there is an end of 


this part of the objection. 


zdly, But the principal reaſon was, that as the plaintiff 
in his replication has given no anſwer to the the de- 
fendant ſhould have taken judgment on nil dicit, and that 
by demurring to a void replication he has diſcontinued the 
action. And of this opinion Lord Chief Juſtice Holt 
ſeemed to de in the caſe of Hale v. Foot; but the other 
three Judges held the contrary, and Holt s opinion ſeems 
to have been founded on Herlakenden's caſe, 4 Co. 62., 
which is certainly not law. That was an action of treſpaſs 
for entering the plaintiff's cloſe, and committing ſeveral 
treſpaſſes, and the defendant in his plea omitted giving an 
anſwer to one of them, to which the plaintiff demurred, 
and it was holden to be a diſcontinuance. Bat in the caſe 
of Hughes v. Philips, Yelv. 38. which was determined 
both in the Common Pleas and on a writ of error in the 
King's Bench, it was bolden that where a defendant puts 
in a plea, though a defective one, the plaintiff may demur 
to it without diſcontinuing his ſuit, and is not obliged to 
enter up judgment on nil dicit. 'The fame was alſo deter- 
mined in the caſe of Sm 7. Thornel v. Laſſels, Cro. Fac. 
27; which being a caſe almoſt directly contrary to Herla- 
lenden's cafe, | will ſhortly ſtate it. It was an action of 
treſpaſs for entering the plaintiff's cloſe, and conzmitting 
ſcvcral treſpaſſes there with horſes cows and oxen, the de- 
fendant juſtified putting in two horfes under a right of 
common, but {iq nothing as to the cxen and cows; the 
plaintiff demurred, and judgment was given for him. 


And as theſe cafes are both ſubſequent to Herlalenden s caſe, 
aud therefore of greater autherity, ſo the reaſon of the — 


„ 1 
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lainly with theſe ſubſequent reſolutions; for it is abſurd to 
(av, that the defen lant can diſcontinue the plaine:F's aQion 
by putting in a de ſectiwe plea. If the plaintiff indeed in his 
replica-ion omit to reply to part of the deſcadam's plea, he 
mar diſcontinne his own ſuit. But it is abſurd to ſay that 
the defendant can do it, and yet according to this doctrine, 
how can the plaintiff avoid it if the defendant put in a de- 
#-Aive plea? If he demur, it is faid he diſcontinu-s his own 
ſuit, for he ouzht to have entered up judgment by nil 
dicit, confi lering it as no plea at all: but this, I think, is 2 
practice that ought not to he encouraged; for it is ſavi 
that the plaintiff may judge for himſelf, without ſubminting 
his caſe to the judgment of the Court. If indeed there 
were no plea at all, the plaiviff might enter up ſuch judg- 
ment : but if there he in fact a ple, though a defective one, 
I think that in all caſes he ought to pray the opinion of the 
Court, which he can do no otherwiſe than by demurring, 
and not io judge for himſelf (4). 


Upon the whole we are of opinion that the defendant in 
the pre ſent caſe is entail: d to one of the two following judg- 
ments; either that the declaration ſhall be quaſhed, and that 
the defendant ſhall go without day, and that he ſhall have a 
return of the goods, and alſo that he ſhall recover his coſts; 
or in this form, that the plaintiff take nothing by his writ, 
and that the defendant may go without day, and that he 
may have a return, &c. and coſts, as beforc. The fiſt of 
th. ſe judgments is warranted by a precedent in 1 Townſend”s 
Bock of Tudgmenis, . 274 ; and the other by ſeveral prece- 
dents in Coke's Entries. 


——* But my Brother Draper deſiring time to conſider 
in what manner he ſhould enter up his judgment, we gave 
him what time he pleaſed, only dire ting him to acquaint 
the Court before he entered up his judgment in what manner 
he intended to enter it up. And 


Draper Serjt. after a long conſideration moved the Court 
(November 8th 1744) to enter up judgment for the defen- 
dant, after ſeveral continuances, in the following manner; 


) See Coppin qui tan v. Carter, 1 D. & E 45: ; and Thelluſon v. Smith, 
$D.E&F. 152. 
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1744 © It ſeems to the juſtices that the plea of the plaintiff 
Ly, above in reply pleaded is not good, therefore it is conſidered 
that the plaintiff takes nothing by his writ, but that he be 
in mercy for his falſe claim thereof and that the defendant 
go thereof without day, and that he have a return of the 
goods and chattels, and in what manner &c let the ſhaiiff 
make known here; and hereupon the ſaid defendant accord- 
ing to the form of the ſtatute &c alſo prays a writ of our 
Lord the King to inquire of damages &c; and it is granted 
to him returnable here at the ſame time &c;” which judg- 
ment, he ſaid, was agreeable to the precedents in 2 Town. 
Judgments (a), title ** Replevin, and Co. Entr. 589. a; 591. 
©; $95. 3 and 596, 6. 


And it was ordered by the Court that the judgment 
ſhould be ſo entered up.” 


BuLlLY- 
11% 


. — 


(a) P. 206. 
E. 15 C. 2. Arkixsox again SETTRET. 
1 
—— IE. 16 Gro, 2. Rol. 86:1] 
If A. de il- S was a ſpecial action on the caſe. The firſt count 
Sn. ſtated that on the 11th of December in the 16th year 


for a debe, & c at Weſtminſter and within the juriſdiction of the court of 
a promiſe our Lord the King of his palace of Weſlminfler the plaintiff, 
din order to procure the payment of the ſum of 71. 18s. which 
claimed by Cathevine Grimaldi then owed him, by a certain writ dated 

the 1oth of December in the ſame year du'y iſſued out of the 


B., in 
—_— Court of Record of our ſaid Lord the King of his palace of 
ing A. out Weſtminſter at the plaintiff's requeſt, and directed to the 
of cuſtody, hearers of the virge of the houſehold &, officers and mi- 
39 But i iſters of the ſaid court, commanding them to take the ſaid 
ſtated in a Catherine by her body if ſhe ſhould be found within the ju- 
— riſdiction of that court, and have her at the then next court 
on uch 2 to be holden on Friday the 15th of December then next to 
prom:ſe anſwer &c, and procured the ſaid Catherine to be arreſted 
_ > (FE and to be there kept and detained in priſon &c; that 


tai” pay- Afterwards on the ſaid 11th of December in confideration 


ment of the 


debt from A., procured A. to be arreſted by virtue of a certain writ &c duly iſſued out of 
that 


ſuch a court, it will be intended after verdict that the arreſt was legal. 


— — — - 
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that the plaintiff at the requeſt of the de fendant vndertook 
tor cafe and diſclarge the ſaid Catherine from her ſaid im- 
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piſonment the defendant promiſed to pas the plaintiff 7/. Ane 


(Ss. and alſo the coſts and charges by the plaintiff expended 
in that ſuit, with an averment that thoſe coſts amounted to 
155. 44., and that the plaintiff at the defendant's requeſt diſ- 
charged the ſaid Catherine from her ſaid impriſonment. 
There was a ſecond count in the declaration, which, though 
it varied from the fi ſt in feveral particulars, was equally 
open to the obj-ftion afierwards made to the firſt.” There 


was alſo 2 third count fur money had and received. 


The defendant pleaded the general iſſue, and at the trial 
the plaintiff obtained a verdict on all the eonnts, with 81. 


135. 44. damages. 


A motion was made in M.chaelmas term 1743 in arreſt of 
judgment, which was oppoſed this day by Prime King's 
Set. and Mumme Srjt. and ſupported by Skimmer King's 
Setjt. and Draper Scrjt. and at a ſubſequent time 


1i 2 


(a) The grounds of the judgment 
do not appear in Lord Chief Juſtice 
W"illes's banks : but the follow-ng ac- 
chunt ie taken from Mr. J Abney's 
MS. Siiamer and Draper Serjeants 
mord in arreſt of juigment Firf, It 
des not appear that any plaint was le- 
viel, nd without that @ capias ought 
not to iſſue. 20%, It coe not appear 
that he cauſe of aQtion in the court be- 
low arvie within the juriſdiction, and 
tin the arreſt was illegal, and there 
wand ęcod confideration to ſupport 
the promile. R. Abr $59; 2 Mad. 
39, 197; 3 Lev. 213; 1 Saund. 74; 2 

4 Raym. 1310. This is a void ar- 
reh, and theretore the diſcharge is no 
cuvlideration, Gedb. 358. 

Prime and Wynne Serj, for the 
paint Fo, infiſteu that to ſupport this 
aton ';; the ſuperior court it was im- 
matenal whether or not there were a 
cue o action in the inferior court, or 
vither or not the court elo lad a 


The rule was diſcharged (a). 


NorMAN 


juriſdiction. The declaration ſets out 
the writ duly iſſued, commanding the 
bearer of the wirge to arreſt the pat. 
ty, if found within the juriſdict ion, 
and there to detain her, Sal. 102, 2. 
And the cale of Peacock v. Roll in 1 
Srund 74. relates only to cafes deter- 
mi. ned in the inſe- or cout and brought 
up by error. The caſe of Randal v. 
Harvey \etter rt ported in Palm 394. 
than in Gedb 358. If the plaiatift 's 
conſent werr neceſſary to releaſe Gri- 
maldi, and th: officer could not diſ- 
charge her without, then there is a 
good conſideration to ſupport the pro- 
miſe. They argued that it was uot ne- 
ceſſary that the arreſt and detainer 
ſhould be legal in order to make a good 
conſideration: and for that purpole 
they cited 1 R: Abr. 12. pl. 12, 1 
Rial. Abr. 19. pl. 6; Hob. 216, Sr 
T. Raym. 204; 1 Ril. Abr. 27. pl. 
47. Sty. 249. Befides this is aiter 3 
verdict, : having been proved to the 

ſatisfa on 


or 


at ata 
SorTnnt. 


canſe one of 


the jurymen à yerdi for the Plaintiff, damages 17. 


was not re- 
turned on 
the niſi prius 
panel but 
anſwered to 
the name of 
2 
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1 188. - NokMaAN again BEAMONT. 

Nov. 14th. 

* 1 cauſe was tried at the laſt Suffs/k aſſizes, and one 

aſide, be- Richard Shepherd was ſworn upon the jury who gave 


It was an aQion of 


treſpaſs quare clauſum fregit ; and the judge certified that the 
treſpaſs was voluntary and malicious, which ſhewed plainly 
that he was not difatisfied (a) with the verdict. But upon an 
affidavit of Shepherd himſelf that he was not returned upon 
the niſi prius panel, and that he anſwered to the name of 


e wa Richard Gegter a perſon returned on the panel, we had made a 


Barnes 453. 
8. C. 


ſa tisfaction of Mr. J Abzey, who tried 
the cauſe, that the arreſt and promiſe 
were within the juriſdiction of the Pa- 
ce Court. 1 Sid. 30. If a judgment 
be irregular or erroneous, to forbear to 
ſue out execution is a good confideration 
to f an aſumpſit, 2 Rel. Rep 
495; Tele. x5; 1 Fenty 120; 2 Lev. 3; 
1 Lev. 257; 1 Sid. 392; Sir T. Raym. 
211; Peph. 183; 1 Sid. 89; 1 Saud. 
229; and 2 LA. X. 795. 

The Court inclined to think that if 
the party were under an illegal arreſt or 
impriſoament the promiſe was not good 
(1): but the queſtion was whether 28 


this was after a verdict it did not now 


ſufficiently appear that the writ duly iſ- 
ſued below (2), and coolrquently that 


the ſuit aroſe within the juriſdiction ; 
and that this caſe greatly differed from 
writs of error an judgments in the in- 
ferier court where nothing ſhall be in- 
tended. But they ordered it to be ſpo- 
ken to again; and afterwards the plain- 
tif bad judgment.“ M. 8. . 
(a) But it has fince been bolden 
if it appear on the trial that the tre{ 
paſs was committed after notice, and 
the jury give leſs than 4os. damages, 
the Judge is bound under the ſtatute 8 
£1.17 &o tr. / 4 to certify that 
the treſpaſs was wilful and malieioue, 
in order to entitle the plaintiff to his 
full coſts. Swinnerten v. Farvir, I 22. 


Geo 3. C. B.; and Reynold v. Edwards, 
6 D. & E. 11. 


(1) So a promiſe to pay, in confideraiion of forbearing to ſue on a void ſeeu- 


rity, is void, Lloyd 


is void in it's creation, Cockſbett v. Bennett, 2 D. & E. 563 —Seec alſo 


v Lee, Str 94; and ſoisa promiſe to revive a 1 which 


vole y v. 


Windham, Cre. Elis. 206. But in Bull v. Steward, 1 Wilſ x55, in an action 
for an eſe pe on meſne proceſs out of an inferior court againſt the bailiff, it was 
hol uen that the defendant could not take advzntage of any error in the proceſs 
below, of which the defendant below might have availed himſelf. And in Bentley 
v. Denelly and another, £ O. WE. 127, in an action ou the caſe for reſcuiog 
a debtor taking upon mcſuc procefs ſued out of the Palace Court, it was decided 
that it was not a ſufficient ground to arreſt the judgment, that it was not alleged 
that the c2uie of action in the inferior court aroſe within the juriſdiction, of 


that it was not alleged that the party below did not appear at the return of the 


writ. See however 1 Rel. Abr. 80g. (F). pl. 3; and 2 Med. 197. 
(i) It was exprelsly ſtated in the declaration that the writ daly iſſued Ge. 
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ſet afide this verdict. 
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rule niſi (a) for a new trial, and a rule againſt Shepherd to 1744. 
ſhew cauſe why an attachment (5) ſhould not go againſt him. 


as he knew that he was not returned and yet ſuffered himſelf 
to be ſworn on the jury, and as it looked like a trick in him 
in order to ſet aſide the verdi& if it ſhould be given againſt Bzanonr. 


his friend. 


And now Prime Serjt. ſhewed cauſe againſt the rule; and 

Leeds Serjt. ſhewed cauſe for 

Prime Serjt. inſiſted that the Court could take no notice of 
any thing but what appeared on the record; and that as all 
appeared to be right on the record, the Court could not take 
notice of any thing that appeared in the affidavits. And he 
cited a caſe of Be nan v. Crowe in B. R., where the defen- 
dant paid 24/. 10s. in court, upon which a rule was obtained 
according to the courſe of that court that it ſhould be ſtruck 
out of the declaration, but it ſeems it is never ſtruck out: but 
the rule is produced at the trial, and then if the jury do not 
give more damages for the plaintiff than the money which is 
paid in, the verdict is always given for the defendant: but if 
the jury are of opinion to find more, they only give a verdi& 
for the overplus, But in that caſe though the plaintiff had 
taken the money out of court, yet the rule not being produced 
at the trial the jury gave a verdi& for the plaintiff for 24/. 
177. 6d. in which the 24. 10s. was agreed to be included: 
but Prime ſaid that upon a motion in B. R. for the defendant 
either that the plaintiff ſhould refund the 24/. ros. or that 
the verdi& might be amended, the Court ſaid they could not 
go out of the record, and therefore gave the defendant no 
relief. He inſiſted likewiſe that this objection was only matter 
of challenge and could not be taken advantage of after the 
verdict; and alſo that this was cured by the ſtatute 32 Hen. 
8. c. 30. ,. 1. (e). And as it appeared that this was not a 
verdict againſt evidence, but plainly to the ſatisfaction of the 
Judge, he hoped that the Court would not ſtrain a point to 


Nonwan 


On Wedneſday, October 24th, in indifferent men, in any of the King's 
the ſame term. 2 courts of record, then the juſtice or 
(6) In the caſe of Mat v. Brains, juſtices by whom judgment thereof 
Cre. Els. 779 ſeveral of the jury were ought to be given ſhall proceed and give 
— 8 ons for miſconduct. judgroent in the _ not withſtand- 
Which enacts that if any iffue ing any miſpliading, & c. 
be tried by the oath of twelve or more | 
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1744. Leeds Serjt. read a ſecond affidavit of Shepherd's, in which 
Lo — he ſwore that he was a young man and was never on a jury 


before; that he was tetur ne das a jury man at that aſſizes on the 


Nona crown fide, and not knowing the diff-rence was ſworn in thi; 


agi 


Bi Amon r. niſi prius cauſe ; and that by reaſon of a great noiſe in the 


court he thought he was the perſon who was called; and being 
called again in another cauſe the miſtake was diſcovered 
and he cleared himſelf from any imputation of having done 


what he did by deſigu; ſo the rule was diſcharged as again(t 
him. 


Bootle Serjt. for the rule infiſted that the ſtatute 32 Hen. 8. 
did not at all aſſect this caſe; and relied very much on the 
ſtatute 3 Geo. 2. c. 25. (a), which ſays that twelve of thoſe 
who are returned ſhall be ſworn, and that they tha!l try the 
cauſe. And he cited the cafe of Fines v. North, Sir Wm. Jon. 
302. Mich. 8 Car. 1. where upon error from a judgment in 
B. C., the error aſſigned was that but 23 were returned on 
the venire, and the habeas corpora was awarded againſt thoſe 
23 and one Lambert, and eleven and Lambert were ſworn and 
found for the plaintiff; and the whole Court held that this 
was ill and not helped by any ſtatute, becauſe one was ſworn 
who was not returned by the ſheriff, and they reverſed the 
zudgment. 


We were all of opinion that the ſtatute 32 Hen. 8. did not 
extend to the preſent caſe, nor to any miſtakes in the jury 
proceſs; for it it did, there had been no occaſion for making 
the ſtatute 21. Fac. I. c. 13. (%; the words of which ſtatute 

likewiſe 


(a) The cighth feQion direfts ſheriffs 
&c to annex to the vetitire facias a pa- 
nel of not leſs than 48 or more than 72 
jurors, containing their chriſtian and 
ſurnames, additions ant places of «bode 
&c. Then the 11th ſection enacts that 
the name of each of thoſe perſons ſhall 
be written on a diſtin& piece of paper 
and put into a bax. and ſhall be drawn 
&c until 12 perſons be drawn who 
ſhall appear, and after all cauſes of 
challenge ſhall be allowed us fair and 
indifferent; and the ſaid 12 perſans /o 
fir ft drawn and appearing, and approved 
as indifferent, — names being mar 


in the panel, and they being (worn, ſhall 
be the jury to try the ſaid cauſe,” &. 

(5) The ſecond ſection of that ſtatute 
enacts that no judgment ſhall be ſtayed 
or reverſed ** by reaſon that the venire 
facia*, habeas corpora, or diſtringas, is 
awarded to a wrong officer upon any 
infufficient ſuggeſtion; or by reaſon the 
viſne is in ſome part miſawardcd or \u-d 
out of more places or of fewer place; 
than it ought to be, fo as ſome one 
place be right named; or by reaſon that 
any of the jury which tried the laid iſſue 
is miſnamed, either in the lurname or 
addition, in any of the ſaid writs, or in 
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likewiſe ſhew that the preſent miſtake was ſuch an one as 1744- 
was not proper to be remedied. — 


We were of opinion likewiſe that this could be no cauſe of 
challenge. It could not be a challenge to the array, for there 
was no objection to the array; nor to the poll, for there was 
no obje ction to Richard Geater the perſon returned. But this 
was an <xtrinſic objection, not appearing on the face of the 
poll. A challenge to a juryman ſuppoſes him capable of 
ſerving on the jury if the objection be anſwered: but Richard 
Shepherd was no juryman at all. And as to the matter not 
appearing on the record, we ſaid that in caſes of this ſort 
where the obje ction could not appear on the record we always 
admitted of affidavits; as in reſpe& to a miſbehaviour of 
any of the jury, or any declaration made by any of them (a) 
either before or after the verdi& to ſhew that a juryman was 
partial. And we thought that the ſtatute 21 Jar. 1. c. 13. 
and 3 Geo. 2. c. 25. vety much ſtrengthened the plaintiff's 


My brother Abney ſaid that Blackmore's caſe, 8 Co. 156. 


plainly ſhewed that this was a miſtake not amendable even 
after verdict. 


And I cited the caſe of Haſſett v. Payne, Cro. Eliz. 256. 
M. 33 & 34 Eliz B. R. where on an attaint it appeared that 
one George Ellinger was returned on the venire, but one 
Gregory Ellinger was named in the habeas corpora and returned 
by that name and ſworn on the jury; and it was holden by 
the whole Court that no attaint would lie, becauſe there was 
no verdiQ, the trial being but by eleven. 


We were therefore all of opinion that the rule ought to 
be made abſolute for ſetting aſide the verdiQ, but we had a 


any return upon any of the ſaid writs, the affidavit of a juror reſpecting the 
ho as upon examination it be proved to be miſconduct of the „Fal v. 
the ſame man that <vas meant to be return= Delaval, 1 D Ci; though for- 
ed ; or by reaſon that there is no return merly ſuch affidavits were received, 
n any of the ſaid writs, ſo as a panel Parr v. Seames, Barnes 438; and 
the names of jurors be returned and Phillips v. Fowler, ib. 441. the caſe 
annexed to the ſaid writ,” &c. above alluded is, 
(a] But the Court will not now receive 


doubt 
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1744. doubt about the coſts. We thought it hard that either the 

Ly Aplaintiff or the defendant ſhould pay the coſts, becauſe neither 

of them was in any fault. We propoſed that the coſts ſhould 

— 1 4 abide the event of the next trial: but the defendant would 

4 — 4 not conſent to it, and w. thought that we could not make 

ſuch a rule unleſs both the parties conſented. We defired 

that the caſe of Phillips v. Fowler (a), E Gro. 2. in this 

court might be looked into, to ſee what the Court did in that 

caſe in reſpe& to coſts, where they ſet aſide the verdiQ for 

a very great miſbehaviour in the jury; and we found upon 

inquiry that the Court at firſt made a rule for ſeiting afide the 

verdict upon the defendant's paying the coſts, but that after. 

wards the Court made a rule that the jury, who had groſzly 
miſbehaved themſelves, ſhould pay the coſts on both fades. 


At laft upon mature conſideration we made the rule abſo- 
jute for a new trial without coſts on either fide (H).“ 


— * N. My Brother Burnett ſaid he thought that in this 
caſe even at common law there ought to have been a venire 
facias de novo, according to the old method of proceeding 
before theſe motions for new trials, and that in that caſe there 
would have been no coſts; which was a further reaſon for 
our not direQting any coſts to be paid in the preſent caſe (c). 


e Com. Rep. 525; and Barter 441. account of the miſconduct of the jury- 
where a verdict was ct atide, becaule men, they ordered the coſts to abide 
the jury had caſt lots. the event of the new trial 

(4) In Hale v. Cove, 1 Str. 642, (c) See the next cafe Wray v. There. 
wheic the Court ſet afide the verdict on | ; 


M 18G. z. 
Friday, 


Nov. 16th, Wray again Thorn and Hancock. 
The Cour: 

refuſed to ſet 

aſide a ver- 


£6 | | | 
— Tus was an action of treſpaſs quare clauſum fregit &c: 


grant a new The defendant juſtified under a right of way; and the plair- 
m_ — oftiff replied extra viam, on which the iſſue was joined, and 


the jurors 2 view had, and a verdict for the plaintiff, damages 1 s.; and 


was named it was not pretended that it was a verdi& againſt evidence. 
Henry in 


the habeas corpora, and the poſtea, bis real chriſtian name beirg Harry. Barnes 484. * 


1 
tc 
2 
7 
b 
fi 
0 


MICHAELMAS TERM, 18 Gro. Il. C. p. 489 


Henry Lu ppincott of Alverdiſcot Eſq was returned on the 
— by the moe of Henry, = he is fo named on the 144 
babeas eorpora, the panel, and the poſtea, (there being a 
tales); and he was one of the viewers, But ard affidavit was = 
product d of John Thorn and Lewis Wiſe, in which Thorn ba 4 | 
ſwore that his right chriſtian name was Hurry; and Wiſe that 

he had taken a copy of the regiſter, by which it appears that 

he was baptized by the name of Harry. 


A motion had been made (a) by Huſſey Serjt. to ſet aſide 
the verdict; and he cited Cro. Eliz 222. Fermer v. Dorring- 
ton ; Cre. Jac. 116. Blunt and Farley v. Snedſlon; Cro. Car. 
202. Downs v. Winterflad; and 5 Co. 42. The Counteſs of 
Ritand's caſe. We were inclined to make it good if poſſible, 
but made a rule niſi that the matter might be thoroughly 
fpoken to and conſidered. And now Bee Serjt. ſhewed 
cauſe againſt the rule. | 


I gave my opinion in the following manner; 


This queſtion can come only before a court for judgmeat 
in one of theſe four ways; 

By motion in arreſt of judgment ; 

By motion for an amendment ; 

By motion for a new trial in this court; or 

By writ of error in a ſuperior court. 


In order that I may be underſtood, Iwill in the firſt place 
ſtate the preſent caſe. In the next place I will mention all the 
caſes that I can find that ſeem to bear any reſemblance to this. 
And in the laſt place I will give you my opinion on the 
preſent queſtion. 


I then ſtated the caſe as before, and then proceeded to 
mention the caſes in the books. The fuſt caſe that I cited 
was Cro. Eliz. 57. Diſplyn v. Spratt, P. 29 Eliz. B. R. 
which was thus; Thomas Baker of D. was returned on the 
vente, in the diſtringas he was called Thomas Carter of D., 
and by that name ſworn on the. jury. A motion was 
made in arreſt of judgment, and a cafe cited where Geerge 


{a) O Wedneſday O&tber 14th in the fame term. 
| T homffon 
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Thompſon was returned on the venire and Gregry Tompfen 
was returned on the panel and ſworn, and it was held to be 
a void verdict; for the Court ſaid that there was a great 
deal of difference between a miſtake in a chrittian name and 
a miſtake in a ſurname; for a man may have two ſurnames 


| but he can have but one chriſtian name; but no judgment 


appcars. 


In g Eliz. 222. Fermor v. Derringten, P. 33 Elz. B. 
R. in an action for words, after verdic judgment was ſtayed, 
becauſe Taverncy was in the return to the venire, and — 
in the diſtringas; and he attended and was ſworn by the 
name of Turmr. A caſe was cited in the ſame caſe of 

Diuſby v. Willett, where a juror was returned by the name 
of Grez:ry in the venire and in the diſtringas by the name 
of Sue and he was ſworn by that name, and judgment 
was arreſt.d. Another caſe was cited out of the Exche- 
qu-r, where one Mizael was returned on the venire, and in 
the diſlringas it was Michael; both theſe were ſurnames; 
one Mickae! was ſworn on the jury, and judgm-nt was 
fa ved for this reaſon. In the principal caſe the Court at 
ficſt doubted, becauſe the variance was in the ſurname, for 
the reaſons before given; but afterwards reſolved that the 


juJgment ſhould be ſtayed. 
In Cre. Eliz. 256. Haſſett v. Payne, M. 33 & 34 Eliz. B. 


R. in an attaint it appeared that one George was named in 
the return to the venice, and in the diſtringas he was named 
Gregory, and ſo ſworn; and held per totam Curiam that no 
attaint would lie, becauſe no verdict, the trial being but by 
eleven. In Cre. Eliz. 258. Cutton's caſe, the ſame term, in 
an action for words it was J. S. of Abb:tſan in the return 
to the venire, and in the diſtringas J. S. of Abbaſan, and 
ordered to be amended after a verdia. And in the fame 
term between Mortimer and Oger it was De Huff in the re- 
turn to the venire and De Hurſt in the diſtringas; and on 
2 motion in arreſt of judgment held to be well enough, and 
the plaintiff had his judgment. In 5 Co. 42. The Counteſs 
of Rutlands coſe, M. 34 & 35 Eliz. B. R. a motion was 
made in arreſt of judgment becauſe Robert Moore was re- 
turned on the venire, and he was ſo named in the diſtrin- 


gas: but in the panel before the juſtices of Niſi Prius he 
was 
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was named Robert Mawre, and ſo he was named on the 1744. 
poſtea ; and it was iuſiſted that a ſtranger who was not re 
turned was ſworn on the jury: but, by the whole Court, if 

it can appear by examination that his right name was R:bert — 
Meore, fo that he was well returned on the venire, and that Tuoczs. 
the ſame man was returned and ſworn, the poſtea may be 
amended. It was held otherwiſe in ſeveral caſes there cited 

out of the Year-Books ; but it was ſaid in that cafe that 

now the law was that judgment ſhould not be ſtayed, for 

that theſe diſcontinuances were aided by the ſtat. 32 Hen. 8. 

c. 30. and 18 Eliz. c. 14. But it was there ſaid that even 

now it a juror be miſaamed in the panel ann.x2d to the 
venire, though he be rightly named in the ſubſ-quent pro- 

ceſs, it is not amendable, and that it was ſo held in Cadwell's 

caſe (a). M. 35 & 36 Eliz. B. R. It apprared in that cafe 

upon examination that it was the ſame man who was re- 

turned on the venice, and that his right name was Robert 
Mare; and for the reaſons aforeſaid by the opinion of the 

whole Court the poſtea was amended, and judgment given. 


In Dunv. Abr. tit. Amendment, p. 330, is the caſe of 
Hugo v. Payne, 39 Eliz. B. R. where Tippett the true name 
was returned on the venire, but in the habeas corpora and 
diſtringas he was named Typper ; yet if he be ſworn and try 
the iſſue by his right name, it ſhall be amended; and ſaid 
that the ſame was adjudged in Marſhu/'s caſe, 40 Eliz. B. 
R., and in the caſe of Arundel v. Blanchard, Mich. 13 Jac. 
1. But in the caſe of Floyd v. Bethell, T. 13 Fac. 1. B. R. 
there alſo cited, in the diſtringas the juror was Ap Pell and 
one Ap Bell was ſworn, and ſaid that it could not be amended 
by the Court after the death of the ſheriff; for it cannot be 
intended to be the ſame man, for they are different names in 
Wales where this trial was; but faid that, if the ſheriff who 
made the ieturn had been living, he might have amended it. 
Several more caſes are there cited; and in p. 331. where 
the miſtake is in the ſurname ; but if right in the return to 
the venire, the Court would amend it. In Cre. Fac. 116. 
M. 2 Fac. 1. B. K. in error from a judgment in B. R. the 
error aſſigned was the juror was named Con ſtuntinus in the 
return to the venire and in the diſtringas, but he was returned 


(a) 5 Co. 42. J. and 43. 4. 2 
in 


492 


MICHAELMAS TERM, 18 Geo. II. C. P. 


1744. in the panel and ſworn by the name of Conflantius; and it 
23 Was held to be a manifeſt error, and not amendable. 


Wray 


againſt 


Tons. 


All theſe caſes were before the ſtat. 21 Fac. 1. c. 13. f 
2. And from theſe it appears that even before that ſtatute 
miſtakes in the ſurname of a juryman were generally holden 
to be amendable, if the return to the venire were right. 


But the ſtatute 21 Fac. 1. c. 13. has put the matter be. 
vond all doubt in reſpect to ſurnames. The words are “ no 
judgment ſhall be ſtayed or arreſted after a verdi& becauſe 
any of the jury who tried the iſſue is miſnamed either in the 

or addition in any of the jury proceſs, or in any re- 
turn thereupon, ſo as upon examination it appear to be the 
ſame perſon who was meant to be returned.” So this ſtatute 
has ſertled the point as to ſurnames, but has left the point as 
to chriſtian names as it was before. Nor do | know that 
ſuch miſtakes are remedied by any of the ſubſc quent ſtatutes. 


But even as to chriſtian names the caſes are variovs both 
before and after this ſtatute. In the caſes already cited it 
ſeems to be held that miſtakes in the chriſtian name were not 
amendable. But in Cadwell's caſe, 35 & 36 Eliz. B. R. 5 
Co. 42. b. and 43. ., and which is called the caſe of Gold- 
well v. Parker, in Cro. Car. 203., in an appeal of maihem 
between Cad well and Parker verdi& for the plaintiff; and 
moved in arreſt of judgment that there was a variance be- 
tween the return of the venice and the diſtringas and the 
poſtea in the name of a juryman. In the return to the ve- 
nire he is named Palus Cheak, in the diſtringas and poſtea 
Paulus, by which name he was ſworn; there judgment was 
arreſted, becauſe he was miſnamed in the panel to the venire, 
but it was held that if he had been rightly named on the 
return to the venire, and wrong in the other proceſs, it 
ſhould have been amended on examination. 


If in the return to the venire a juror be called Pearſe Thee 
mas, and ſo in the habeas corpora, but in the panel annexed 
to the habeas corpora he is calle Pecſe T homas, and is ſworn 
by that name, and it appears upon examination that he was 
the ſame perſun that was returned; held to be amendable, 

| though 
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though this was upon a writ of error. T. 42 El. B. R. 


Theſe caſes were before the ſtatute. Since the ſtatute, in 
the caſe of Rowe and Bond v. Devys, M. 15 Car. 2. B. R. 
in Cro. Car. 563; Sir W. Jen. 448; and Danvers 330; in 
the return to the venire a juryman was named Samuel, and 
ſo in the diſtringas, but in the panel annexed he was called 
Daniel, and ſworn bv that name as appears by the record, 
and gave a verdict for the plaintiff; though this was not 
within the ſtat. 21 Tac. 1., yet it appearing upon the exami- 
nation of the juror himſelf that he was the perſon returned. 
and that his right name was Samue:, and that there was no 
other priſon of that name in the pariſh, and by the exa- 
mination of the ſheriff and his clerk that it was the miſ- 
priſion of the clerk, who, though he had the diſtringas be- 
fore him, wrote Daniel for Samuel in the panel; and the 
juror likewiſe ſwearing that, there being a great miſe in the 
court when he was ſworn, he anſwered ſuppoſing himſclf 
to be called by his right name of Samuel; the record was or- 


, 1744- 
Danv. Abr. tit. Amendment.” p. 330. — 


Waa v 


Tae. 


dered to be amended, and the judgment was not ſtayed; and 


the Court held, though the ſtatute 21 Jac. 1. extended only 
to ſurnames, and did not therefore help the preſent caſe, yet 
that this was amendable by the common law, and by the 
ſtatute 8 Hen. 6. c. 12. as being only a miſprifion of the 
clerk. i 


There is indeed a caſe in Cra. Car. 203., between Downs 
and Winterfload, M. 6 Car. 2. where this ſcems to be doubted : 
but that was in an attaint, and no judgment appears to be 
given. The caſe was thus; one of the jurors was returned 
by the name of Alexander Preſcat ; in the reſummons, which 
is in the nature of a diſtringas, he was called Alexendrus 
Preſcot, and was ſworn by that name; the verdi& of the 
petit jury was affirmed, and this was moved in arreſt of 
judgment : the Court held clearly that this was not aided by 
the ſtatute 21 Fac. 1. c. 13. But as the caſes cited to arreſt 
the judgment were where the miſtake was in the return to 
the venire, and as it appeared there that the return to the 
firſt proceſs was right, Alexander being the true name, and 
it appearing that he was the juror who was intended to be 
returned and ſworn, the Court ſe-med rather inclined to 

thiak 
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1744. think that the ſecond proceſs might be amended, but ad- 
—— journed the conſide ration thereof. 


Theſe are the moſt conſiderable caſes that I can find, 


Tnozn. yhich ſeem to bear any reſemblance to the preſent. 


And now I ſh1ll come to the conſideration of the preſent 
caſe. It was truly ſaid by the counſel for the plaintiff that 
we ought not to go out of the record (unleſs in reſpect to 
ſuch matters as throw an imputation on the jury and cannot 
appear on the record itſelf, concerning which I have been 
more particular in the caſe of Norman v. Beamont (a) in this 
term, ſo I need not repeat what I there ſaid); and they cited 


the caſe of Arundel v. Arundel, Cro. Jac. 12; and Dyer 


163. 5. pl. 56. which are full to this purpoſe. 


Now the record here being right, and no variances ap- 
pearing thercupon, there is no occaſion for any amendment, 
nor can the judgment be reverſed on a writ of error, and 
for the ſame reaſon the judgment cannot be arreſted: 
whereas in all the cafes cited the variance appeared on the 
record; and therefore unleſs the record were amended, the 
judgment ought to have been arreſt2d, or it would have been 
reverſed on a writ of error. The only queſtion therefure 
in every one of them was whether the record ſhould be 
amended. 


So all the. caſes were very different from the preſent, in 
which there can be but one queſtion, whether by reaſon of a 
matter not appearing on record but laid before the Court 
by affidavit we ſhall ſet aſide the verdict and grant a new 
trial. And I think it would be very unjuſt to grant a new 
tria! in the preſent caſe, fince there is no objeQion to the 
verdict itſelf, fince the objection does not appear upon the 
record, and fince it appears by the affidavit which makes out 
the obj. Qion that the juryman who was ſworn on the jury 
and tried the cauſe was the perſon who was ſummoned and 
returned and intended to be a juror in the cauſe, which is 
the very reaſon relied on in the ſtatute 21 Fac. 1. c. 13. and 
in all the caſes where amendments have been ordered. 


be) See the preceding caſe, ſup. 484. 


I did 


— 
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did not lay much ſtreſs upon the anſwer which was given 


495 
1744. 


by the counſel for the plaintiff, that a man might have two Gonynncy 


chriſtian names, one at his baptiſm and another at his con- 
firmation; but for the reaſons aforeſaid I was of opinion 
that the rule ought to be diſcharged. 


My Brothers Abney and Burnett were both of the ſame 
opinion. They thought that Henry and Harry might be 
taken to be one and the fame name. That, as granting new 
trials was merely in the diſcretion of the Court, they thought 
this was ſuch a caſe that the Court ought not to ſet aſide the 
verdict, fince it was agreed to be a juſt verdict, and ſince 
no variance appeared on the record, and there was not any 
imputation upon any of the jury. 


And Brother Burnett ſaid that the only queſtion in this 
cauſe was, whether, when Courts always go as far as t 
can to ſupport a verdia, we ſhould in this caſe ſet aſide a 
verdict contrary to juſtice and to the reaſon of all the caſes 
that had bcen cited. He likewiſe cited ArundePs caſe, Hab. 
64, where Lifney in the habeas corpora was made Liſtney to 
agree with the venice, though the true name was Liſney, be- 
cauſe they ſound ſo like. He alſo cited ſome other caſes 
where Baſtervill and Baſter field (a), Stoke and Stokes, Haſ- 
tin and Haſtings, Mac Kair and Kair, had been holden to 
be the ſame name. 


And per Curiam, the rule was diſcharged (5). 


—— X. This caſe is very different from the caſe of 
Norman v. Beamant 'c) ; for there a perſon was ſworn upon 
the jury by miſtake who was never ſummoned or returned 
in the room of one who was ſummoned and returned.” 


(a) Vid. 2 Rel Rep. 168. chriſtian name of one of the jurymen 
% In K. v. Rebertr, 2 Str 1214. to be altered fron. Henry to Hurry on 
en a trial at bar of a traverſe to an in- his acknowledging that be was the 
quilition of lunacy, the Court ordered perſon ſummoned. 
(againſt the defeadant's conſent) the (e] The preceding caſe, ſup. 4%4. 
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1744. 
— — 
M. 18 Geo. Jon THomAs againſt MarGarer CADwALLADER, 
81 Adminiſtratrix of CHARLES CAD wALLA PDR. 
24th. 


In an ation © . The plaintiff declares upon an inde n- 
ck ture dated 1oth of February 1720, whereby the 
» leſſee for Plaintiff and one Rebecca T homas ſince deceaſed d*miſed to 
not repair. Charles Cad:uallader a meſſuage and tenement in Biſhop's Caflie 
me (ihe <9 ith the ſtable mill garden and backſide or yard thereto be- 
ding * the longing (except as therein excepted) to hold the fame from 
EſÞrallow-the 25th of March then next for twenty one yeors under 
Sening tim. the rent of to, a-year payable at Michaelmas and Laly-day. 
der for the And the ſaid Charles did thereby covenant for himſelf his 
8 executors adminiſtrators and aſſigns to and with the ſaid 
to aver that John T homas his heirs and aſſigns that he the faid Charles his 
the leſor executors adminiſtrators and aſſigns ſhould and would f om 
aod afigen fIMe to time and at all times during the faid term uphold 
timber d& c. maintain repair and keep the ſaid meſſuage and other the 
demiſed buildings thereto belonging in good and ſufficient 
repair, and the ſame at the end or ſooner determination of 
the ſaid term ſhould and would ſurrender and yield up to the 
ſaid Fohn and Rebecca their heirs and aſſigns in good and te- 
nantable order and repair, he the faid John his heirs and 
aſſigns, finding allowing and aſſigning timber ſufficient for ſuch 
reparations during the ſaid term ts be cut and carried by the ſaid 
Charles his executors adminifirators and aſſigns. 

And the plaintiff ſets forth that Charles entered by virtue 
of the ſaid indenture, and being poſſeſſed of the ſaid de- 
miſed premiſes died at Ludlow on the 22d of April 1735; 
and that adminiſtration of all his goods & with his will an- 
nexed was afterwards duly granted to the defendant, who 
by virtue thereof entered upon the demiſed premiſes and 
was poſſcſſed thereof until the end of the ſaid term; and 
that at the end of the ſaid term of twenty-one years and 
for the ſpace of five years then before the faid meſſuage 
and other the demiſed buildings thereto belonging were 
greatly ruinous and in decay and wanted neceſſary repara- 
tions and amendments; and that the defendant during 
ber poſſeſſion of the ſaid meſſuage & c did not uphold main- 
tain repair and keep the ſame in good and ſufficient repair, 

and 
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and the ſame at the end of the ſaid term ſurrender and yield 1 
vp in good and ſufficient order and reparation, but at the end 
of the ſaid term left the ſame ſo in decay and wanting great 


re parations as aforeſaid; contrary to the form and effeA of Tone 


the ſaid covenant &; and lays his damage at 100%. 


The defendant plead: that the plaintiff during the ſaid term ais. 


did not find allow or aſſign timber ſufficient for upholding 
repairing maintaining or keeping the ſaid meſſuage and other 
the ſaid demiſed premiſes in good and ſufficient repair; to 
which the plaintiff demurs generally, and the defendant joins 


in demurrer. 
And upon this it came in judgment before the Court. 


Bzotle Serjt. for the plaintiff inſiſted on three things; 

iſt, That the plea was too general; it only ſaying that the 
plaintiff during the term did not find &c. 

2dly, That the finding of timber by the plaintiff was not 
a condition precedent, but a mutual or reciprocal covenant ; 
and conſequently that the breach of it cannot be pleaded to 
an action brought on the covenant of the leſſee. 

3dly, That if it could be inſiſted on by way of plea, yet 
that a requeſt ought to have been pleaded. 


And he cited the caſe of Warren v. Afters, Sir Tho. Fon. 
206., where the leſſor covenanted that the leſſee ſhould have 


liberty to cut trees for repairing (a), he making good the fences 
and ditches, and it was holden not to be a condition but a 
mutual covenant. That the word“ paving” has been held 
to be a covenant and not a condition (50%. And he cited a 
caſe in B. R. reported in Lucas (c) 153, 189, and 222, where 
it was held that, if a man covenanted to pay money due on 
a judgment to a perſon, he aſſigning the judgment, on an 


(a] This caſe is not accurately ſtated. plaintiff demurred, and ſhewed for cauſe 
It was an action of treſpaſs by a lefſee that the defendant had not alledged that 
for year:; to which the defendant plead- he had mended the fences and filled up 
ed that Martin, who had leaſe d to the the pits; but it was not allowed, de- 
plaintiff, excepted the trees with liberty cauſe it was not a condition but a co- 
to cut and carry them away, fe mending venant for which the leflec had a re- 
che fences and filling up the pits, and that medy by action. 
Martin afterwards granted the trees and (5) The calc of Sir George Bicker- 
the liberty to the defendant; and then feffe, cited ib. 
he juſtificd under this liberty &c. The (e) 8 Ader a. C 

K k alien 


MICHAELMAS TERM, 18 Geo. II. C. p. 


4. 2 ion of covenant brought ſor nonpayment of the money 


tee defendant could not inſiſt that the plaintiff had not aſſigned 


the judgment, it being a mutual covenant and not a condition 
precedent. He cited likewiſe 3 Lev. 41; the caſe of | 
v. Cale, 1 Saund. 319; and 1 Rol. Abr. 518, the caſe of Holder 


Labs. v. Taylor; to ſhew that thefe words in the preſent caſe are 


not to be conſidered as a condition but as a mutual covenant. 
But in the caſe cited out of Ralle the words are plainly words 
of covenant ; and it is there ſaid that if the words had been 
that the leſſee ſhould repair, provided the leſſoe find him great 
timber for it, they would not have been conſidered as a cove- 
nant on the part of the leſſor, but as a qualification of the 
covenant of the leſſee; ſo that this caſe is rather an authority 
againſt the plaintiff. 

He inſiſted likewiſe that if this were neceſſary to be done 
by the plaintiff yet that the firſt act was to be done by the 
leſſee; for that he was to requeſt the plaintiff to find timber ; 
and that he ought likewiſe to ſhew that theſe were ſuch re- 
pairs for which timber was neceſſary; for which purpoſe he 
cited 1 Rol. Abr. 465. pl. 28. 


Hayward Serjt. for the defendant did not much inſiſt that 
the plea was good, but ſaid that the declaration was bad; and 
that then it was immaterial whether the plea were good or not. 
He ſaid that theſe could not be conſidered as mutual cove- 
nants, for that the finding of timber was a condition prece- 
dent, or the qualification of the leſſee's covenant. That ipſo 
faciente and fi ipſe fuerit have exactly the ſame meaning; 
and that if the words had been ſi ipſc invenerit, it had un- 
doubtedly been a condition precedent. That the breach 
therefore is not aſſigned upon the covenant in the deed ; for 
the covenant to repair is a qualified covenant, and ſub modo, 
and the breach is aſſigned of an abſolute covenant to repair. 
He cited the caſe of Large v. Cheſbire, 1 Ventr. 147. 1 Rol. 
Abr. 414. and 2 Danvers 229. title ** Covenant,” (C), / 2 and 
3. where it is holden that though the word © agreed” makes 
a covenant, yet that provided always” makes no covenant 
but is a condition precedent. And he put the caſe that a man 
ſhould covenant with A. to go to York, A. finding him a horſe 
for ghat purpoſe ; where it was plain that the covenantor was 
not obliged to go to York unleſs A. provided him a horſe; 
which caſe (he ſaid) was exaQly parallel with the * 
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He therefore inſiſted that the plaintiff ought to have ſet forth 1 744. 
in his declaration tha! he was always ready to find and aſſi gn 
him timber, and that not having done ſo the declaration was 


2g 
. . . = Capware a 
We were all of that opinion, and gave no opinion upon raves. 


the plea. 


I thought that none of the caſes, though in my opinion 
they had gone too far already, came up the preſent caſe 
for that this finding of timber was a thing in it's nature ne- 
ceſſary to be done farſt, and there fore muſt be conſid ed as a 
qualification of the leſſee's covenant. When two coven1ns 
in a deed have no relation to each other, I was cle of opi- 
nion that the non performance of one could not be pleated 
in bar to an action brought for the breach of another covenant 
in the ſame deed; and for this plain reaſon among others 
that the damages ſuſtained by the breach of one ſuch covenant 
may not be at all adequate to the damages ſuſtained by the 
breach of the other ; and therefore I held that all the caſes 
were right where nothing more was determined. The caſe 
of aſſiyning the judgment is plainly different; for a man may 
pay the money before the judgment is aſſigned. The caſe of 
paying rent is alſo different, becauſe a man may enjoy the 
land, nay ought to enjoy it, before he pays rent. The caſe 
of repairing the hedges and fences like wiſe ſtands on the ſame 
reaſon; for there the wood muſt be. cut down before the hedges 
and ditches are mended But a man cannot repair until the 
timber is aſſigned him for ſuch repairs. And the caſe in 1 
Rol. Abr. 518, and that in 2 Dunvers 229, are ſtrong authori- 
tics for the def::ndant ; for the word © provided”, which was 
there holden to make a condition, is not ſo ſtrong an expreſ- 
ſion as the words . finding ang allowing,” in the preſent caſe. 
But [ expreſſed my diſlike of thoſe cafes, though they are too 
many to be now over ruled, where it is determined that the 
breach of ont covenant, though plainly relative to the other, 
cannot be pleaded in bar to an action brought for the breach 
of the other, but the other party muſt be left to bring his. 
action for the breach of the other; as where there are two 
covenants in a deed, the one for repairing and the other for 
finding timber for the 3 this notion plainly tending 
2 to 
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1744. to make two actions inſtead of one, and to a circuity of action 
Ly — and multiplying actions, both which the law ſo much 
abhors. If therefore this were a new point, I ſhould be 
Tuomas inclined to be of opinion that, though where there are mutual 
B.. ... 4 covenants relative to one another in the ſame deed a plaintiff 
Lapex. is not obliged in an action brought for the breach of them to 
aver the performance of the covenant which is to be performed 
on his part, yet that the defendant in ſuch action may in his 

plea infiſt on the nonperformance of the covenant to be per 
formed on the part of the plaintiff: but this has been ſo f 
determined otherwiſe, that it is too late now to alter the law 
in this re ſpect. But where words make a condition precedent 
or a qualification of a covenant, as the preſent caſe plainly 
is, all the caſes agree that the plaintiff in his declaration muſt 

aver the performance of ſuch condition or qualification. 


And my Brothers Abney and Burnett being both of the 
ſame opinion with me, 
Judgment was given for the defendant (a).” 


6e) See Meuchleflone v. Thomas, F. Vernon, ſup. 153; &c; and the caſes 
12 Geo. 2. ſup. 146; and Acherley v. there referred to. 


M. 18Geo. 2. 

1 Ixrrar HassELL on the Demiſe of Jonn HopGson 
925 againſt FR Ax cis Gowrawalrx. 

A. by will 


Ebel ef. 1 HE opinion of the Court was thus delivered by 
tate to B. 
hi execu- 


— wo IWilles, Lord Chief Juſtice. This comes kes the Court 
ſubjc& to a upon a caſe made be fore my Brother Abney at the Lent aſſiaes 
rem change for the county of York held on the 7th of March 1742, on 


ee hos the trial of an ejed ment for a moiety of a mill; and the caſe 
widowhood, is as follows. 

evith _ 

aged for Richard Didſbury, being poſſeſſed of the premiſes in queſ- 


nonpuy- tion under a [caſe for lives, by his will duly executed bearing 


ment, and to 
enjoy & c 
until the arrears were ſatisfied; and after the widow's marriage or death he willed that B. 
ſhould pay the reut-charge to C. his executors adminiſtrators and affigns : the widow mar- 
ried, on which C. recrived the rent charge during his life, and then C. died, withoout dif- 
poti « ot the rent. charge. appoiating D. his executor ; held, that D. had no right of entry 
for nonpavment of the rent-charge. 
—lt D had a right of entry, a demand would have been neceſſary. Semb. 
—D. the executor is entitled to the rent - chargeʒ ſemb.; and may diſtraia for it. 
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date the 29th of May 1714 gave, amongſt other things, to 1744. 
his brother-in-law Francis Gowthwaite the defendant, upon the =—w=— 


exceptions proviſoes and payments following, all his perſonal 


Hazzr 


eſtate and all his copvhold eſtate which he purchaſed of Si: dem Hove 


F. Ingleby Bart. to him and his heirs for ever, purſuant to a 
ſurrender by him made thereof. And he alſo gave to him 
his exccutors adminiſtrators and aſſigns (but ſubject alſo to 
the following payments and proviſoes) all the corn - mill kiln 
which he purchaſed of Sir A. with all it's perquiſites 
and appurtenances ; all which ſaid perſonal eſtate copyhold 
leaſehold and mill and kiln with their appurtenances he the 
ſaid Francis Gowthwaite his heirs and aſſigns, or his executors 
adminiſtrators and aſſigns, according to the different tenures 
thereof, ſhall or may have and enjoy upon the following con- 
ditions proviſoes and payments and no other; and amongſt 
many other payments proviſoes and conditions there are the 
following clauſes which are the only ones that are material in 
the preſent caſe, viz. that he ſhall pay to his (the teſtator's) 
wife Elizabeth quarterly payments of 3/. 10s. per annum 
without any deduQtions for and during her natural life or until 
ſhe ſhall marry again and no longer. And gave another 3“. 


$07 


againſt 


GowTHn- 


10. per annum to be paid quarterly by four equal payments 
to his wife for the ſole uſe of neceſſaries and education of his 


daughter Hannah during her minority; and directed that theſe 
two annuities ſhall be charged out of the moiety of the ſaid 
mill, and that upon aonpayment thereof, or of any part 
thereof contrary to the true intent of his will for more than 
the ſpace of twenty days after each intended payment it ſhall 
and may be lawful for his ſaid wife in her own or her ſaid daugh- 
ters name to enter upon and enjoy the ſaid moiety of the ſaid mill 
and it's appurtenances, until ſuch arrears with all reaſonable 


charges be fully diſcharged and paid, and this when and as 


often as need ſhall require. And that his faid daughter ſo 
ſoon as ſhe ſhall arrive at the full age of twenty-one years ſhall 
actually enter upon the quarterly payment of 3/. 10s. per 


or married again that ſhe ſhall enter upon the other 3/. 10s. 
per annum which was payable to her ſaid mother; which 
payments ſhall commence from and afier the death of his 
ſaid wife. And that in caſe his daughter ſhall die in her 
minority and without lawful iſſue then living, his _ 

homas 


a. 


* 


annum; and in caſe her ſaid mother ſhall be then either dead 


WAITS. 
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Thomas Hude ſon ſhall enter upon the faid rent-charge belonging 


2 * his far {1 zhter at what time his ſaid daughter and without 


Has*ELL 


hu fol ifTu> ſhow! have arrived at the ſaid full ago of tent 


dem Hong. One vears. And further that in caſe his ſaid wife ſhall marry 


again or however after her death (his ſaid daugh:«cr being alſo 
dead in her minority and without iſſuc) then his will and mind 
is that his ſaid brother-in-law Francis Gowthwaite his exccu- 
tors adminiſtrators and aſſigns ſhall go alſo the quarterly pave 
ment of 3/. 10s. (as till then due to his ſaid wife) to his ſaid 
nephew Thomas FHodgfon his exccuto:s adminiſtrators and 
aſſigns, always intending that in cafe any of the ſaid thiee 
lives then in being relating to to the ſaid will ſhall happen to 
drop in the interim that his ſaid daughter or her lawful ifſue 


or elſe the ſaid T homas Heagfon ſhall pay one moiety of the 


charge relating to the renewing of the ſaid lcaſe to his exe- 
cutor. H conſtituted his ſaid brother-in-law Francis Gowth- 
woeite ſole executor of his ſaid wiil; and afterwards the teſ- 
tator died fo ſeized on the ſame day and year. 


Hannah the daughter in the lifetime of her mother died in 
her minority and without iſſue ; and the ſaid Thomas Hadg ſor 
the nephew at the time when the ſaid daughter would have 
arrived at her age of twenty-one years entered on the faid 
rent-charge of 3/. 10s. per annum ſo deviſed to the daughter, 
and received the ſame during his life. 


Elizabeth, the widow, afterwards married again one William 
Mood, on whoſe marriage the ſaid Thomas Hadgſon became 
alſo entitled to the ſaid other rent-charge of 3/. 10s. ſo deviſed 
to the faid wife, which by the ſaid will is deviſed to him his 
executors adminiſtrators and afligns as aforeſaid, and was 
poſſeſſed thereof and received the ſame during his life. 


The ſaid T homas Hodgſon in his lifetime on the 1 4th of June 
1739 made his will, and the ſaid Jain Hodgſon the leſſor of 


the plaintiff ſole exccutor, and then died; and becauſe the 
{aid rent charge of 3, 10s. ſo deviſed to 'the ſaid Elizabeth 
the widow o— after her deceaſe or marriage to the ſaid 
Tamas Hodgfon his executors adminiſtrators and afſigns as 


aforeſaid was in arrear and unpaid to the ſaid Jahn Hodgſon 
the 
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the leſſor of the plaintiff as executor of the ſaid Thomas 


$03 
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Hedgfon, the ſaid John Hodge fon brought his ejeAment. And 


three points upon the trial were reſerved for the opinion of 


this Court, : 
iſt, Whether Join Hedglon the leſſor of the plaintiff had 


any right to emer for nonpay ment of the ſaid rent-charge by 
virtue of the ſaid will. 

2dly, Whether a demand of the arrears of the rent-charge 
ought to have been made by him before the bringing of the 
ejectment. 

Idly, Whether the rent - charge determined on the death 
of the ſaid T homas Hadg ſon. 


As to the 3/. 10s. a- year given to the daughter, and given 
over to Francis Hadg ſen, the counſel for the plaintiff (a) did 
not inſiſt on it, otherwiſe I ſhould have thought that that 
likewiſe (6b), as to the right of Thomas Hedgſen, (which is the 
third queſtion,) might have admitted of a diſpute, as well as 
the other : but as that is given up by the counſel for the 
plaintiff, I ſhall confine myſelf to the deviſe of the 3/. ros. 


given to the wife. 


And if we ſhould be of opinion as to either of the three 
queſtions againſt the leffor of the plaintiff, it will be juſt the 
ſame thing as if we were of opinion againſt him upon all of 
them; for if he had no right to the rent, or (if he had) had no 
right to enter for nonpayment, or (if both thefe points were 
with him) if a demand were neceſſary before bringing the 
action, as it is admitted that no demand was made, in either 
of theſe caſes judgment muſt be for the defendant.” And as 
we are all clearly of opinion againſt the plaintiff on the firſt 
queſtion, we need not give any opinion on the other two: 
however, as they were fully ſpoken to by the counſel, I ſhall 
ſay a little upon them, but without giving any poſitive 


(a) The caſe was argued on 7. phew T. Hodgſon bis executors admingſ- 
the 6th of November 1744 by Bae trat:ys and afhigns; but with regard to 
ny. for the leſſor of the plaintiff, and the other, which is given to the daugh- 
by Draper Serjt. for the defendant. ter, the deviſor mercly ſaid that“ on 

(b) There ſeems to be a diſtinction her dying a minor and without iſſue bes 
between the two ſums in the will; the nephew T. Hodgſon ſhall enter upon the 
firſt is given to the widow during her ſaid rent-charge belenging to his faid 
widowhood, and afterwards to the ne- daughter &c. | ths 

| opinion 


Hatt 
dem 


. Hope- 
ory 
againſt 
GowTu- 
WALTE. 
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1744- opinion, and ſhall begin with the laſt queſtion fiſt, as being 
k—y— a queſtion on the right itſelf. 


Het 
dem. Hope 


80 
againf 
GowT R- 
64111. 


And this may be divided into two queſtions, 

iſt, Whether it was the intent of the teſtator that the rent- 
cha ge ſhould determine on the death of T homas H:ds ſon, or 
go to his executors &c. 


2dly, Whether, if it were his intent, the deviſe can be ſo 
conſtrued according to the rules of law ; for if his intent be 
not conſiſtent with the rules of law, it cannot take place. 


iſt, We are rather inclined to think that the teſtator in- 
tended that the rent- charge ſhould continue as long as the 
eſtate out of which it iſſue d. and that if that ſhould laſt (as it 
did) after the death of Thomas Heodcſ n, the rent ſhould go to 
his executors &c. For the rent is deviſed in the ſame words 
as the eſtate, each of them to the executors adminiſtrators 
and aſſigus of the firſt deviſce. The obſervation made cn 
the fourth (a) clauſe in the will will not hold, that it is pla'n 
thereby he intended that the eſtate ſhould go to the heirs of 
Francis Gowthwaite, for the word “ heirs” there is plainly 
ſatisfied by referring it to the deviſe of his copyhold ; but 
the will is deviſed in expreſs words to Francis Gowthwaite his 
executors adminiſtrators and aſſigns. In the next place it is 
plain that he did not intend that the rent ſhould determine on 
his daughter's death, but that her iſſue ſhould have it; and it 
ſeems as if he intended that Thomas Hodgſon ſhould have as 


good an intereſt in it as his daughter, ſince he dire ded him 


to pay as great a ſhare of the renewal money as his daughter 
or her iſſue were to pay. Suppoſing it therefore to be his 
intent that the rent-charge ſhould go to the executors &c of 
T homas Hedg ſon. 


2dly, Let us ſee whether hy the rules of law the words of 
the deviſe will bear ſuch a conftruticn. Now all the caſes 
cited to the contrary were bcfore the ſtatutes 29 Car. 2. c. 3. 


. 12. and 14 Gee. 2. c. 20. /. 9g. And though before thoſe 


ſtatures it might probably have been very difficult to reco: - 
eile ſuch a deviſe with the rules of law, yet we think tht 


(% The fr ft clauſe in the will as abſtracted in this caſe. 
ſince 


ſit 
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fince theſe two ſtatutes it may have ſuch a conſtruction as is 1744. 

contended for by the plaintiff. The material caſes cited to p- 

the contrary were Saller v. Boteler, Moor 664; a rent was 

granted to one of his executors adminiſtrators and aſſigns On- Bones 

| ring the life of another; the grantee died inteſtate living the wy * 

ceſtui que vie z it was held that the adminiſtrator could not be agaieft 
a ſpecial occupant of this rent, but that it determined on the Gown 
death of the grantee z but it was ſaid that the grantee miglit 
have aſſigned it in his lifetime, and that if it had been granted 

\ to him and his heirs the heir would have deen a ſpecial occu- 

| pant. The ſame doQtrine is laid down in 2 Ra Abr. 151. 

| G. 3. And it is there ſaid that the reaſon is becauſe a free- 


hold cannot go to the executor or adminiſtiator. But the 
contrary is there held as to lands: ib. G. 2. For it is ſaid 
that if a man grant lands to one of his executors during the 
life of another, if the grantee die his executor ſhall be a ſp cial 
occupant, though it be a freehold. And the fame is ſaid in 
Vin. Abr. title Occupant, p. 71. The law therefore before 
| the ſtatutes ſeems to be clear that there could be no general 
occupant of a rent ; and for this reaſon, becauſe there can 
be no entry on a rent according to the rule laid down in Co. 
Lit. 41., that there can be no general occupant of any thing 
that lies ia grant. But the books ſeem to agree that the heir 
might be a ſpecial occupant of a rent, though not properly 
called an occupant, but rather a perſon who takes by the 
expreſs words of the grant, and therefore may moſt propecly 
| be called a ſpecial grantee or aſſignee (a). And the books, 
moſt of them, ſay that an executor or adminiſtrator cannot 
be a ſpecial grantee of a rent granted per auter vie, becauſe 
it is a freehold . but there are ſome caſes that I have already 
mentioned to the contrary (6). So that this was a doubtful 
point before the ſtat. 29 Car. 2. c. 3. and 14 Geo. 2.c. 20.: 
but the doubt new ſeems to be removed by thoſe ſtatutes Ce. 
For in both the ſtatutes there are theſe words, an eftate or 


eſtates per auter vie, which extend to rents as well as lands. 


(a) Vid. Co. Lit. 387. 6b. 
(b) Vid 3 Ak. 466. 
(% By the former (fect. 12) it is en- 


reafon of a ſpecial occupancy; and if 
there ſhall be no ſpecial occupant, they 
ſhall go to the executors or adminitt;a- 


aQcd that eſtates per auter vie ſhall be 
deviſable, and if not devited chargeable 
in the hands of the heir as aſſets by de- 
ſcent, if they ſhall come to him by 


tors of the grantee, and be aſſets in theit 
hands. By the latter, in caſe of in- 
teſtacy the ſurplus is diſtrubutable as 
perſonal cttate. 

And 
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And as theſe ſtatutes make exccutors and adminiſtrators ca- 


——— pable of taking ſuch eſtates, ana direct in what manner they 


ſhall be applied and diſtribu'ed, we think that fince theſe 


Herr ſtatutes an executor or adminiſtrator mas take as a ſpecial 


dem. Hob o- 


* 
— 
w ' He 
WAITE, 


grante- of a rent, granted ot deviſe.| to one and his e xceutors or 
adminiſtrators a). If therefore the inten! of the deviſor in 
the preſent caſc was, as we think it was, that the rent ſhould 
go to the ex: cutors or adminiſtrators of Thomas Hodegfon, we 
are of opinion that there is now no obje ction in point of lau 
why thev may not take. We are therefore rather inclined to 
be opinion that the leſſor of the plaintiff, as executor of 
Thomas Had ſin, had a right to this rent: but we give no po- 
ſitive opinion upon it. 


Secondly, Nor do we give any poſitive opinion on the 
ſecond queſtion, whether a demand were neceſſary before the 
leſſor could bring his <cj<&tm-nt ; but we are rather inclined 
to think that it was. That a demand is neceſſary where a 
rent is reſcrved with a condition of re-entry, except in the 
caſe of the King, is ſolemnly determined in Borong#'s cafe, 
4 Cr. 73. And I know no coſe to the contrary, except 
Kidwelly's caſe, P!/mud. 70. which is there denied to be law. 
But a man may certainly diſtrain for a rent before any de- 
mand; and the preſent is a fort of a mixed caſe. In Lit. 
327. and Co. Lit. 203. ſuch a condition of entry as the pre- 
ſent ſcems to be compared to a diſtreſs. The words of Lit- 
tleton are, „he ſhall hold the land but in manner as for a 
diftreſs ;” and of Lord Cote, that he ſhall take the profits 
in the nature of a diſtreſs.” And this, I believe, occaſioned 
the doubt at firſt in the caſe of Jennet v. Cooles, 1 Sid. 223; 
1 Saurd. 112; and 1 Lev. 150. whether an ejectment would 
be on ſuch a power of re-entry: but it was at laſt determined 


F (a) An eſtate per auter vie is not in- 
tailable within the ſtatute de donis : the 
firſt taker may diſpoſc of it by any con- 
veyance during his life, Nzirton v. 
Frecker, 1 Atk <4: The Duke of Graf- 
ten v. Hanmer, 3 F. W ms. 26% u (e); 
Dee d Plat-. Laxten, 6 D. & 289; 
and Grey Manch, in Chanc. Trin 

Vac 1768, cited in 6 D. & E. 291. 
or ſemb. by hie will alone, 2 But if 
he do not diipoic ot it, the remainder» 


man will ke as a ſpecial occupant. 
Norten v. Frecker, 1 Ath $24; and Lew 
v. Burrow, 3 P. W ms. 263—Where 
ſuch an eſtate is limited to A. his heirs 
executors and adminiſtrators, on A's 
dying inteſtate his heir is entitled as 
pecial occupant, and confequently may 
retain the title-deeds againſt the admi- 
niſtrator, Atkinſon v Baker, 4 D. &. 
229. = 


that 


9 


eee ©. Y 
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that it would (a), and the judgment given in the King's Bench | 
was afh:med in the Exchequer- Chamber. And the leffor in 
this caſe muſt admit that it will, otherwiſe it will afford 


another object ion againſt him. As therefore this ſeems in the dem. Howa- 


noture of a penalty to take the land from the owner, though 


but for a time, and as an ejcAment will lie againſt him as Sers. 
well in this caſe as in the cafe of a re-entry, we think that a wars. 


demand is neceſſary (59, but give no poſitive opinion, being 
all clearly of opinion, 


Upon the firſt queſtion, that the ſeſſor had no right to enter 
for nonpavment of the rent. Such a condition is certainly 
to be taken (triftly, and therefore is not to be carried farther 
than the deviſor himſclf has carried it. Therefore it has heen 
holden that the lord upon an eſcheat cannot enter upon a 
condition of re-entry for nonpavment of rent. And it has 
been always holden that powers to cut down trees, to make 
leaſes (c, or to do any thing that affe cts the land, muſt be 
taken ſtrictly, and are not to be cat ried farther than the expreſs 
words. So is the caſe of Sacheveril v. Day or Dale, Latch 
163 and Poph. 193; and there are ſeveral other cafes that 
are expreſs to the ſame purpoſe. So if a rent be granted to 
one and his heirs, with a power for him to diſtrain during his 
life, his heirs cannot diſtrain, Ca. Lit. 147. b. Butt's caſe, ) 
Co. 24 b. 


Though the intent of the teſtator therefore in this caſe had 
been that Thomas Hodgſon and his executors might enter and 
take the profits, yet as he has not expreſſed it, it cannot be 
implied; for the condition of entry is plainly confined to the 
mother and daughter: but we think likewiſe that his intent 


(a) Vid Hargr. Co. Lit. 203 a. note there he a ſufficient diſtreſs on the pre- 


3. 
(5) See alſo Goodright d. Hare v. 
Cater, Deug l 477. od ed —[n the caſe 
of landlorꝗ and tenant, where the for- 
mer has a right to re enter for nonpuy- 
ment ot rent, the leigiſlature ha ve te- 
lie ved him from the ditfculties attend- 
ing a re-entry at common law, by en- 
ahhne bim to recover in ejectment 
without any formal demand if there be 
nt @ /ufficrent diſtreſs en the demiſed pre- 
miſes, ſtat. 4 Geo, 2. c. 48. f. 2, But if 


miſes he cannot recover in ejectment 
without making a demand ot the rent. 
2 d. Ferfter v. Wandlaſs, 7 D. & 

117 

(c) 2 Goodtitle d. Clarges v. Funncan, 
Dr. $64; Peuery v. Partingdon, 3 
D. &F E 665; and Doe d. Wyndham v. 
Halcambe, 7 D & E. 713; where 
moſt of the caſes on this ſubject are 
collected; the reſult of them all ic that 
the conſtruction of the power 1s to be 
governed by the inte on of the parties. 


was 
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1744. was otherwiſe. A man's intent muſt be collected from his 
ky) words; and when a man in one part of a will or grant makes 
uſe of certain words and omits them in another part, it has 
2 always been holdcn that his inte nt muſt be taken to be diffe- 
ow rent. Belides, it is very probable that he might intend to 
e give ſucha power to his wife and daughter and not to give it to 
—_— a more diſtant relation, much leſs to his nephew's exccutors 
and adminiſtrators who might be no relations at all. But it 
was faid that then it would be hard for Thomas Hedgſonto pay 
half of the renewal if he had no other remedy to recover it 
but by action of debt. But this receives an anwſer ; for it 
being plain'y a rent-charge, and ſo expreſsly called in one 

part of the will, he may certainly diſtrain for it. 


As therefore we are of opinion that the executor of Thmes 
Hod fon, even taking it that he has a right to the rent, has no 
right of entry, the conſequence is that Jan Hodsg ſon who 
claims only as executor of 7. H:dgſon cannot recover in this 


eje ment; and therefore according to the rule, he muſt pay 


the defendant the coſts of a nonſuit.” 


Nov. 26th. Er. Brisszrr againſt J. Hart. 


In i . | 
mas [Hil. 19 Cub. 2. Rol. 762.] 


owner of an 


a Tuns was an action on the caſe. 
perſon who 


ercctranew The firſt count alleged that © the plaintiff on the 2d of 


d April 1740 before was and from thence hitherto hath been and 


plaintiff ſtill is ſeiſed of a certain antient ferry with the appurtenances 


may 22 . commonly called Bableck- Hithe Ferry upon and over the river 


don; and [ſes in the pariſhes of North Moore in the county of Oxford 


> — a and Appleton in the county of Berks for conveying and carry- 


his declara- ing upon and over that river forwards and backwards ail per- 
tion that he ſons and the horſes carriages and cattle of all perſons having 


god leirp. occaſion for the ſame in boats kept by her (the plaintiff) there 


men ſuffi for that purpoſe, taking for the ſame certain reaſonable freights 
ent.'0 cart? or ferryages to wit, for every perſon on foot one halfpenny, for 
8 every perſon on horſeback one penny, for every horſe one 


Bull. N. P. penny. 


= CEE 
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- penny, and for every carriage as follows, to wit, for every 1944. 


G | coach or chariot 2s. 6d., for every waggon 15. and for ever. 
F cart or chair 6d. and for every ſcore of ſheep 44., and for 
N all other cattle one halfpenny by the head, which ſaid ferry Braut 


has been in the form aforeſaid from time whereof the me- Her. 
| mory of man is not to the contrary [and no other ferry ever 

was over the ſaid river within the ſaid pariſhes or either of 

them or near the ſaid ferry of the ſaid Elizabett”]; Never- 

theleſs the defendant on &c unlawfully injurioufly and wrong- 
0 fully erected and ſet up another ferry upon and over the 
ſaid river near to the ſaid ferry of the ſaid Elizabeth at the 
pariſhes of Fifield and North Moore in the ſaid counties and 
continued the ſame &c, and at divers days and times &c, 
and unjuſtly carried and conveyed in his boat a great many 
perſons and divers horſes & &c over the ſame river there 
forward and backward near to the plaintiff 's ſaid ferry; by 
reaſon whereof the plaintiff was obliged to let her ſaid 
at a much leſs rent than ſhe did before, and had been de- 
prived of a great part of the profit and emolument of the 
ſaid ferry, which of right belonged to her &c. 

There were five other counts in the declaration. The 
ſecond only differed from the firſt in theſe two particulars, 
in ſaying that the plaintiff kept boats for carrying perſons 
carriages and cattle, © for certain reaſonable freights and 
ferrysges“ without ſaying what the freights were, and in 
omitting the words between the parentheſis in the firſt count. 
| The third and fourth counts varied from the two firſt in 
this reſpe ct, that they charged the defendant with continuing 
another ferry unlawfully erected by the defendant near the 
| plaintiff*s ferry. 

The fifth count was ſimilar to the ſecond, except that the 
ferry was ſtated to be over the Thames, inſtead of the Is; 
and the fixth reſembled the fifth with this difference only, 
that it was for continuing another ferry unlawfully ſet up by 
the defendant &c. 


= 


Ar 


* — ww a PO 


The defendant having pleaded the general iſſue, the cauſe 
was tried at the aſſizes at Reading, when a verdict was given 


for the plaintiff with one ſhilling damages. 


A motian 


5ro MICHAELMAS TERM, 18 Gro. I. C. p. | 


1744. A motion was then made in arreſt of judgment, and the 

kenny Caſe was twice argued, on the 16th of April and on the 26th 

of November 1744 by Beifeld and Harwward Serjcants in 

Brin ſypport of the motion and by Skinner King's Serj ant and 
go Bootle Serjeant contra: 


ec © = BB 


Several objections were taken to the declaration. 1f, 
That this was a preſcription againſt common right, and there- 
fore ſhould be clearly laid. That it was only ſtated that the 
plaintiff was ſeiſed, not that he was ſeiſed in fee ; whereas | 
no one can preſcribe who has not an eſtate in fee. Cz. Lit. 
113; Coryton v. Lithebye. 2 Saund. 113; LuttrePs caſe, 4 
Co. 86. Aldred's caſe, 9 Co. 5 b. Eve v. Wright, Cre. 
Car. 75; Hurriſen v. Peck, Latch. 110; Cowper v. Andrews, 
Heb. 39; Scoble v. Skelton, 2 Mod. 318; 2 Show. 195 ; and 
Skin. 36. | 

2dly, That there muſt be ſome valuable conſideration to 
ſupport ſuch a toll, ſuch as repairing &c. Farmer v. Brent, 
Owen 67; 1 Leon. 142, 3; Ball v. Collis, 3 Bu fir. 61; 17 
Vin. Abr. title Preſcription, B. 259. But no conſideration 
is here ſet forth. | | 

3dly, It ought to be a reaſonable toll, Savile 14.: whereas | 
here the tolls were unreaſonable; 2s. 6d. for a coach or 
chariot, and only 1s. for a waggon; and that the preſerip- 
tion here laid could not be ſupported, becauſe there were 

no chariots or coaches before the time of Queen Elizabeth. 
4thly, That it ſhould have been averred in the declara- | 
: tion that the plaintiff kept boats and ferrymen ſufficient to | 
carry goods and paſſengers over the river; and that the want | 
of this averment was not aided by the verdiQ. 


— — ——— 
— 
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On the part of the plaintiff it was anſwered, 
iſt, That it was ſufficient for the plaintiff to declare on 
his poſſeſſion only without ſtating a ſeiſin in fee; this being 
an action againſt a wrong-doer for diſturbing the plaintiff in 
his right, and not an action for the toll or duty. That ac- 
tions for diverting watercourſes, for ſtopping up lights, for 
diſturbing rights of common, and for rights of way, were 
founded on poſk ſſion, Strode v. Byrt, 4 Mad. 418; Hobble- 
ticuaite v. Palmes, 3 Mod. 48; Anon. 1 Ventr. 248; and 
Saunders v. Williams, ib 319. And that in an action for 
not grinding at the plaintiff*s mill it was ſufficient to ſtate 
hat the plaintiff “ had and ought to have toll” &c, Chap- 
man 
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man v. Flexman, 2 Jentr. 291. So in the caſe of erecting a 1 744. 
new market, it is ſufficient to allege that the plaintiff * hath Cons 
and ought to have a market and toll” &c. Tard v. Ford, 2 
Saund. 172; Robinſon's Entr. 51. Britta 

2dly, That it is not neceſſary to ſet forth any conſideration. op 
2 Brownl. and Goldeſb. 177; and Foſter v. Holyman, 1 Lev. 
103. 

zar, That there was nothing unreaſonable in the claim 
of tolls as ſet forth; and that the rates being ſtated after a 
videlicet it was not neceſſary to prove them as laid. Stapleton 
v. Morſe, Cre. Eliz. 798. And with regard to coaches being 
of modern invention, it was ſufficient to ſay that the facts 
conſtituting the preſcription are found by the jury (a). 

Atbly, That in fact it was ſufficiently averred that the 
plaintiff kept boats &c, ** boats kept by her (the plaintiff) 
for that purpoſe ;” that if not, the wan: of ſuch an averment, 
if neceffary, was aided by the verdi&; and that in ſuch an 
action as this it was not even to make ſuch an aver- 
ment at all. That this was not like the caſe of a mere pri- 
vate right. That though ſuch an averment was to be found 
in ſome of the precedents of declarations of this kind, the 
greater number of precedents was without it. Raff. 9. 6; 1 
Brown's Entr. 68, 9; Robinſ. Entr. 51; Hearn 101, 190; 
11 Hen. 4. 82, 83; pl. 28; Harbin v. Green, Hob. 189; 
Vinker flerne v. Ebden, 1 Ld. Raym. 384; Buxton v. Bateman, 
1 Sid. 88; 203; 1 Keb. 386; 457 ; Hall v. Wiſeman, Dyer 
117. 4. and Stedman v. Hay, Com. Rep 366. And that the 
defendant might indi& the plaintiff for not keeping a ſufſi- 
cient number of boats &c, this being a right of a public 
nature, or be might bring an action againſt him for damages 
if he had ſuſtained any particular injury, 2 Brownl. & Gol- 
deſb. 180; Payne v. Partridge, Salk. 12; and Certh. 191. 


The Court over-ruled all the objections but the laſt on the 
firſt argument. The ſecond argument was directed for the 
ſingle point only, whether it were neceſſary to aver in the 
declaration that the plaintiff kept boats and ferrymen ſuffi- 
cient to carry goods and paſſengers over the river; and on 
the ſecond argument this objeQion was alſo over - ruled. 


(a) Vid, Chicheſter v. Lethbridge, 11 Gee. 2. ſup. 7%, 73. The 
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1744. The Court therefore diſcharged the rule for arreſting the 
judgment. 
yi Judgment for the plaintiff. (a). 
Hair, 


(a) The reaſons given by the Court 
for the opinion they entertained do not 
appear in Lord Chief Juſlice Milles's 

apers : but the ollowing note is taken 
om Mr J. Absey s note book. 

* By the C:urt. A ferry is publici 
Juris. It is a franchiſe that no one can 
erect without a licenſe from the crown: 
and when one is erected, another can- 
not be erected without an ad quod 
da mnum. If a ſecond is erected with- 
out a licence, the crown ha- a remedy 
by a quo warranto, and the former 
grantee has a remedy by action (1). 
But what profits it yielded, and what 
repair it was in were proper tor the 
conſideration of the jury to 1ound their 
damages upon. The county cannot 
change a bridge or highway from one 
place to another 6 Med. 307; 2 Lt. 
7091. The franchiſe is the ground of 


the action. Bro, Ar. Aficn on the 
Caſe;”” pl. 14; 42; 57. In cair of 
erecting a new market or ferry to my 
nuifance, I may have an aſſize of nui- 
fance or an action on the caſe If the 
ferry be not well repaired, it is popu- 
lar, and in nature of a highway (2), 
and no action hes without ſpecial da- 
mage by reaſon of the infinity of ſuits x 
but it is to be reformed by preſentment 
or information at the ſuit of the crown. 


This differs from the caſes of mille, 


bakehouſes, &c, which are grounded 
on cuſtoms and of a private nature; 
and this declaration is good without an 
averment of the ſufficiency of the fer- 
ry.—And the plaintiff had judgment. 

N. B. The Court rather inclined to 
conceive that, if the averment had 
been neceſſary, the verdict had not 
cured it.””— MS, Abzey J. 


(x) But the owner of a ferry from A. to B. cannot prevent perſons going in 
the boats of any other perſon from A. directly to C., though C. lie near to B., 
provided it be not done fraudulently and 2s a pretence for avoiding the regular 
ferry. Tripp v. Frank, 4D V E, 666. 

(2) Vid. Bro Abr. tit. © Acton on the Caſe, pl. 93, —But in the caſe of a 
county bridge, no action can be maintained by an individual againſt the inha- 
bitants of a county, though he ſuſtain a particular injury in conſequence of the 
bridge being cut of repair. Ruſſell v. The Men of Devon, 2 D & E. 667 


Fangb. 340. . 


M. 18 G. 2. , 
— NATHANIZL S1MP$SON againſt CniyvERTrON HAxrorr. 


Nov. 28th. 
[Hil. 16 Guo, 2. Rol. 1260.] 


—— opinion of the Court was delivered, as follows, by 


of trade are 


ivileged 
— Willes, Lord Chief Juſtice. Trover. This comes 
= _ before the Court on a ſpecial verdi& found at the Leiceſter 
aQtual uſe aſſizes, held at Leiceſter on the 3d of Auguſt 1743. 

the time, | 
— if — B any other ſufficient diſtreſs on the premiſes. 

But if hey be not in actual uſe, and if there be no other ſufficient diſtreſs on the premiſes, 
then they may be diſtrained tor rent. The 


fr 
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* 
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The plaintiff declared againſt the defendant for that on the 


20:h of Ofcher 1741 he was poſſe ſed of one frame for the Conn 


knitting weaving and making of ſtockings, value 200. as of 


his own proper goods, and being ſo poſſe ſſe d he Joſt the ſame, Smros 


and that afterwards to wit on the 18th of Auguſt 1742 it 
came to the hands of the defendant, wio knowing the ſame 
to be the goods of the plaintiff afterwards to wit on the 19th 
day of the ſame month of Auguſt converted the ſame to his 
own uſe ; damage 3ol. 


The defendant pleads not guilty; and the jury find that the 
plaintiff on the 27th of March 1741 was poſkfſed of one 
frame for knitting weaving and making ſtockengs, value 8/., 
as his own proper goods. That upon that dav he let the ſaid 
frame to Jan Armſtrong at the weekly rent of gd., and fo 
from week to week as long as they the ſaid Nathaniel Simpſon 
(the plaintiff} and John Armſtrong ſhould pleaſe; by virtue 
of which letting the ſaid John Armſtrong was poſſoſſed of the 
ſaid frame at the ſaid rent until the time after mentioned, 
when the ſame was ſeiſed as a diſtreſs for rent by the defen- 
dant. That the ſaid John Armſtrong is by trade a ſtocking- 
weaver, and uſed the ſaid ſtocking frame as an inſtrument of 
his trade, and continued the uſe thereof, and his apprentice 
was uſing the faid ſtocking- frame at the time therein after 
mentioned, when the ſame was ſeiſed by the defendant as a 
diſtreſs for rent. That the ſaid John Armſtrong held of the 
defendant a certain meſſuage and tent ment in the pariſh of 
Weeodhouſe and county of Leiceſter by virtuc of a leafe to him 
the ſaid Join Ar g thereof granted by the defendant 
under the yearly rent of 35. for a term of years not yet ex- 
pired, and was in the actual poſſeſſion of the ſame when the 
ſaid ſtocking-frame was diſtrained for rent by the defendant. 
That on the 19th of December 1751 Jan Armſtrong was in- 
debted to the defendant in 531. for arrears of rent of the ſaid 
meſſuage and tenement z and that the ſaid ſtocking- frame was 
then upon the ſaid meſſuage in the poſſcſſion of the ſaid Joa 
Arm ſtrong, and that there were not goods or chattels by law 
diſtraĩhable for rent in the ſaid meſſuage without the ſaid 
ſtocking-frame ſufficient to ſatify the ſaid rent ſo in arrear at 
the time when the ſaid ſtocking-frame was ſeized as a diſtreſs 
for the ſaid rent. That on the ſaid 19th of December the 

LI defendant 


1744- defendant entered in the ſaid meſſy 
＋ . then and there ſeized the ſaid ſtocki 
Simeon Miſes as a diſtreſs for the ſaid rent ſo in arrear, as the ſaid 
egainſ® Fon Armfirong's apprentice was then weaving a ſtocking on 
HazTerr. the fame frame. And that the defendant (though often re. 
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age and tenement, and 
ng-frame on the ſaid pre- 


queſted) hath refuſed to deliver the ſaid ſtocking- frame to the 
faid plaintiff, and continues to detain the fame. The ſpecial 
verdi& concludes, as uſual, by ſubmitting the matter to the 
opinion of the Court whether the ſaid ſtocking-frame was by 
law diſtrainable for the faid arrears of rent or not; and if the 
Court ſhould be of opinion that it was not, they aſſeſs the 


damages of the plaintiff at 8/. &c. 


Upon this ſpecial verdi& three queſtions (a) ariſe, 

Firſt, Whether a ſtocking-frame has any privilege at all, as 
being an inſtrument of trade; or whether it be generally 
diſtrainable for rent as other goods are, even though there 
was ſufficient diſtreſs be ſides. 

Secondly, Though it may be ſo far privileged as not to be 
diſtrainable if there be no other goods ſufficient, yet whether 
or not it may not be diſtrained if there be not ſufficient 
diftreſs beſides. 

Thirdly, Though it be diſtrainable either in the one caſe 
or the other when it is not in actual uſe, yet whether or no it 
has not a particular privilege by being actually in uſe at the 
time of the diſtreſs, as the preſent caſe is. 


I ſhall but tonch upon the two firſt queſtions, becauſe they 
are not the preſent caſe; but yet it may be proper to confider 
them a little, to introduee the third, which is the very caſe 
now in queſtion. 

There are five ſorts of things which at commonlaw were 
not diftrainable ; 

iſt, Things annexed to the freehold. 

2d, Things delivered to a perſon exerciſing a public trade 
to be carried wrought worked up or managed in the way of 
his trade or employ. 


(a) The caſe was twice argued; on King's Serjt. and Beetle Scrjt. for the 
M, February 6th 1743, 4, and aintiff, and by Shaner and Wille 
— Mey at, 1744, by Prime 's Serjts. for the defendant. 


3d, 


I 
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3d, Cocks or ſheaves of corn. 


4th, Beaſts of the plough and inſtruments of huſbandry. Compnns 


5th, The inſtruments of a man's trade or poſſeſſion. 


The firſt three ſorts were abſolutely free from diſtreſs, and Siure 


could not be diſtrained, even though there were no other 
goods beſides. 

The two lat are only exempt ſub modo, that is upon a 
ſuppoſition that there is ſufficient diſtreſs beſides. 

Things annexed to the freehold (a) as furnaces, millſtones, 
chimney-picces, and the like, cannot be diſtrained, becaute 
they cannot be taken away without doing damage to the free- 
hold, which the law will not allow. 

Things ſent or delivered to a perſon exerciſing a trade, to 
be carried wrought or manufactured in the way of his trade, 
as a horſe in a ſmith's ſhop (5), materials ſent to a weaver, 
or cloth to a taylor to be made up, are privileged for the ſake 
of trade and commerce, which could not be carried on if 
ſuch things under theſe circumſtances could be diſtrained for 
rent due fiom the perſon in whoſe cuſtody they are. 

Cocks and ſheaves of corn were not diſtrainable before the 
ſtatute 2 V. E M. c. 5., (which was made in favour of land- 
lords), becauſe they could not be reſtored again in the ſame 


_ plight and condition that they were before upon a replevin, but 


muſt neceſſarily be damaged by being removed. 

Beaſts of the plough & were not diſtrainable (c), in favor 
of huſbandry (which is of ſo great advantage to the nation,) 
and likewiſe becauſe a man ſhould not be left quite deſtitute 
of getting a living for himſelf and his family. And the ſame 
reaſons hold in the caſe of the inſtruments of a man's trade 
or profeſſion. 

But theſe two laſt are not privileged in caſe there is diſtreſs 
enough beſides; otherwiſe they may be diſtrained. 


Theſe rules are laid down aqd fully explained in Co. Lit. 
47- 4. b. and many other books which are there cited; and 


(a) Vid, Niblet v. Smith, 4 D. GE. (e) But they may be diſtrained for 
2. nonpayment of the poor-rates, though 
(b) Or brought into a common inn. there be no other goods ſufficient to an- 
Bro. Diſtreſi, pl 57. But a carriage ſwer the demand, ſuch a diſtreſs being 
at a livery ſtable is not privileged from in the nature of an execution. Hutchins 
diſtreſs for rent by the leſſor. Francis v. v. Chambers, 1 Burr. 759. 
Matt, 1 Bl. Rep. 483; 3 Burr. 1498. 
Lliz there 
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1744. 
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there are many ſubſequent caſes in which the ſame doArine 


Wy is eſtabliſhed, and which | do not mention becauſe I do not 


S turton 


againfl 
HanzToure. 


know any one caſe to the contrary. 


From what I have ſaid on this head, the ſecond queſtion is 
likewiſe anſwered; for as the ſtocking-frame in the preſent 
caſe could only be privileged as it was an inſtrument of trade, 
we think that it might have been diſtrained if it had not been 
actually in uſe, it being found that there was not ſufficient 
diſtreſs be ſides (a). Theſe are the words in Carth. 358. in the 
caſe of Vinkinſlone v. Ebden, the very implements of trade 
may be diftrained if no other diftreſs can be taken.” 


But whether or no this ſtocking-frame's being actually in 
uſe at the time of the diſtreſs gives any further privilege is 
the third and principal queſtion in the preſent caſe. And we 
are all of opinion that upon this account it could not be 
diſtrained for rent for theſe two plain reaſons ; 

1ſt, Becauſe it could not be reſtored again upon a replevin 
in the ſame plight and condition as it was, but muſt be dam- 
nified in removing, for the weaving of the ſtocking would at 
leaſt be ſtopped if not quite ſpoiled, which is the very reaſon 
of the caſe of corn in cocks &c; 

2dly, Whilſt it is in the cuſtody of any perſon and uſed 
by him, it is a breach of the to take it. And theſe 
are two ſuch plain and ſtrong reaſons that even if it were 
quite a new caſe I ſhould venture to determine it without any 
authority at all; but I think that there are ſcveral caſes and 
authorities which confirm this opinion. 


It is expreſsly ſaid in Co. Lit. 47. a. that a horſe whilſt a 
man 1s riding upon him (5), or an axe in a man's hand cut- 
ting wood, and the like cannot be diſtrained for rent. In 
Braflon and ſeveral other old books there is a diſtinction 
made between catalla otioſa and things which are in uſe. It 
was held in P. 14 H. 8. pl. 6. that if a man has two millſtones 
and only one is in uſe, and the other lies by not uſed, it may 
be diftrained for rent. In Read's caſe, Cro. Eliz. 594. it was 
holden that yarn carrying on a man's ſhoulders to be weighed 


(a) Gerten v. Falkner, 4 DE E. 565. (6) Storey v. Rebinſen, 6D. & E. 0. 6 
co 
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could not be diſtrained any more than a net in a man's hand, 1744. 
or a horſe on which a man is riding. So in Mor 214, Th —w— 
Viſccunteſs of Binden's caſe, it is ſaid that if a man be riding 3 
on a horſe the hor cannot be diſtrained, but if be hath ayainf 
another horſe on which he rides ſometimes, this ſpare hocſe HanTorr. 
may be diſtrained. 


I could cite many other caſes to the ſame purpoſe, but [ 
think that theſe are ſufficient to ſupport a point which has ſo 
ſtrong a foundation in reafon, eſpecially ſince there is but one 
caſe which ſeems to look the contrary way, which is the 
caſe of Mebb v. Bell, 1 Sid. 440., where it was holden that 
two horſes and the harneſs faitened to a cart loaden with corn 
might be diſtrained for rent. But in the firſt place I am not 
clear that this caſe is law; and beſides it is expreſsly ſaid in 
that caſe that a horſe upon which a man was riding cannot be 
diſtrained for rent; and therefore a quezre is made whether 
if a man had been on the cart the whole had not been privi- 
leged, which is ſufficient for the preſent purpoſe, it being 
found that the ſtocking frame was to be in the actual uſe of 
a man at the time when it was diſtrained. 


For theſe reaſons, and uponthe ſtrength of theſe authorities, 
we are all of opinion that this ſtocking-frame, the apprentice 
being actually weaving a ſtocking upon it at the time when it 
was diſtrained, was not diſtrainable for rent, even though there 
were no other diſtreſs on the premiſes ; and therefore judg- 
ment muſt be for the plaintiff (a). 


(a) This caſe was cited and relied of Dawes v. Powell, Hil. 11 Gee. 1. 
upon by Mr. } Buller in Gorton v. ſup. 46; and Eaton v. Seuthby, Hil. 12 
Falkner, 4 D. & E 568.--See the caſes Geo, 2- ſup. 136. 


H. 18G. 2. 

HuNTER againſt FRENCH and Others. 2 

2 Nor bei ll, I did not Weſtmi ron ins de 
ng wei, id not go to efiminſ! ** cla ra tioa 


But my Brothers Abney and Burnett gave judgment in this (for 1 
caſe for the plaintiff, the point reſerved being given up by licious pro- 
the defendant. 1 


that the 
plaintiff 
« by a jury of the ſaid county &c was duly and in a lawful manner acquitted" is proved by 
the production of the record by which it appeared that the jury found the 0. on guilty, 
and upon that judgment was entered that the plaintiff ſbould go thereef acquitted. 
x | 


1744, 5- 
CARS Prics Ser. tor the plalectit, end Mah Broje. for the tb 
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The caſe was ſpoken to on the 22d of Ncvember laſt by 


fendant ; and is as follows. 


It was an action on the caſe for a malicious proſecution ; 
wherein the plaintiff in the uſual form ſers forth that the 
defendant cauſed him to be indifted for perjury, and that he 
falſely and maliciouſly cauſed the ſaid indictment to be pre- 
ſented againſt the plaintiff, and ſuch proceedings were there- 
upon had that afterwards to wit at the ſeſſions of our lord 
the King of oyer and terminer held at the caſtle of York in 
and for the county of York on Monday the 18th day of Juh 
in the 17th year of his preſent Majeſty before Thomas Deniſon 


Fſq. one of the juſtices aſſigned to hold pleas before the 


King himſclf Thomas Birch F.ſq. one of his Majeſty's ſerjeants 
at law and their aſſociates &c the ſaid Thomas Hunter (the 
plaintiff) by a jury ef the ſaid county of Y ork was duly and in « 
lawful manner acquitted of the premiſes in the ſaid indifiment 
ſpecified ; Damage 500“. Verdict for the plaintiff for 2008. 


And a caſe was reſerved for the opinion of this Court upon 
this point, whether the record of acquittal produced in evi- 
dence proved the plaintiff*s declaration as laid. The evidence 

was a copy of the record of acquittal, whereby it 
appeared that the jury found the preſent plaintiff not guilty, 
and that upon that verdi& the judgment of the Court was 
entered that the preſent plaintiff ſhould go thereof acquitted. 


Beatle Serjt. for the defendant objeRed that the acquittal 
is by the court and not by the jury; and it appears by the 
evidence that the plaintiff in the preſent caſe was ſo ac- 
quitted; and that therefore he ought to have ſer it forth that 
be was acquitted by the judgment of the Court and not that 
he was acquitted by the jury, as he has done. For that the 
jury only find a perſon guilty or not guilty of the fact, and 
then the Cout: paſſes the ſentence, till which time the 
cannot legally be ſaid to be acquitted. He infiſted that all the 
precedents are in this manner, that the party was acquitted 
by the Court, and not one that he was acquitted by the 
jury. And he cited Stroud v. Lady Gerrard; Salk. 8; 
Wentworth v. Wentworth; Cro. Eliz. 452; Francis Throgmorton's 


caſe, 
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caſe, Cro. Eliz. 563; and 2 Hale's Hiſt. of the Pleas of the 1744. 3. 
Crown 243, where it is ſaid that there muſt not only be an 


acquittal by a verdict but a judgment thereupon quod eat ſine 
die; for the bare verdi& of his former acquittal is not a 


ſufficient bar without a judgment pleaded alſo; and ditto Franca. 


306. [But, on looking into that, it plainly appears to relate 
only to verdicts in civil actions. Vide 14 Hen. 7. c. 30. there 
cited]. He alſo cited 1 Ld. Raym. 376. Saville v. Roberts, 
where the record is ſet forth at large, and it is there ſaid that 
the party debito modo ſecundum legem et conſuetudines regni 
Angliz inde acquietatus fuit, prout patet per recordum & c; 
which ſhews that the ſame, as reported in Salk. 13., is miſe 
taken; for it is there ſaid that the record was et fuit inde 
veredictum juratorum acquietatus, which (he ſaid) was the 
only book where any ſuch entry could be found. 


Prime Serjt., on the other fide, inſiſted that the entry was 
right; that a man might be properly ſaid to be acquitted by 
a jury, as he undoubtedly may be ſaid to be convicted by the 
verdict; that the judgment was the neceſſary conſequence, 
and could not be refuſed ex debito juſtitiz in a criminal caſe 
when the party was acquitted by a jury, for that no new trial 
could be granted; which we agreed. If this were not ſo, he 
ſaid that the words “ by a jury of the ſaid county of York” 
ought to be rejected, and then it would be well enough ac- 
cording to the precedent in Lord ; and the evidence 
ſhewed that he was duly acquitted by verdi& and judgment 
of the court thereupon. And he cited 2 Inft. 385. on Weſtm. 
2. c. 12. Co, Entr. 25. b. Thompſ. Entr. 43. pl. 64. Vinci = 
Entr. 14. Trem. P. C. 286, 289. Clift”s Entr. 29. Herne's Plead 
88. 2 Hawk. P. C. 199, 200. Hale Hiſt. P. C. 1 vol. 560 
and 2 vol. 64, 300, 301, 2, 4, and 5; and Cowell's Interpreter. 


My Brother Abney was of opinion that it was well 
for that the words by a jury &c” might be rejected. 


My Brother Burnett thought that they could not be re- 
jeQed; but that a man might properly be ſaid to be acquitted 
by the jury at leaſt; that it is ſufficient to ſay that a party is 

duly 
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1744. 5. duly and in a lawful manner acquitted by the jury (a). And 


— 


he took notice where expreſs malice is neceſſary to he proved 
in theſe actions, and where not; that where a perſon is ac- 
quitted by a jury malice need not be proved at firſt on the 
part of the plaintiff, but it is incumbent on the defendant to 
ſhew on the other fide that there was a probable cauſe (5): 
but that where the indictment is quaſhed, it is neceſſary for 
the plaintiff to prove expreſs malice ; and this diſtinAion he 
ſaid would reconcile all the differences in reſpe@ to this matter, 


I was of opinien that the words“ by a jury & e“ could not 
be rejected; they appearing from what my Brother Burnett 
ſaid to be very material words. I doubted whether a man 
could properly be faid in a legal ſenſe to be be acquitted by 
the jary ; as the jury do not acquit him of the crime, but 
only find him not guilty of the facts, and then the Court 
acquits him of the crime. But I was clearly of opinion that 
the acquittal was ſufficiently laid in the declaration; for 1 
thought that the words might fairly be conſtrued in this 
manner, that he was duly acquitted by the jury and in a 
lawful manner acquitted, and then it would be very well ac- 
cording to the precedent in Lord Raymond; to which con- 


—— 


ſtruction my Brother Burnett agreed. 


(a) In an action for a malicious 
ecution the plaintiff muſt allege that 
the proſecution is determined. Arundell 
v. Tregons, Yelv. 117; Lexus v. Farrel, 
1 Str. 114; Frſber v. Briflew, Dougl. 
215. So in an action for a malicious 
commitment on a charge of felony. 
Morgan v. Hughes, 2 Durnf & E. 225. 
In ſuch a caſe ſtating that the plaintiff 
was diſcharged rom his impriſonment 
s not ſufficient. I. So in actions for 
malicioufly wx * Parker v 
Lang , Gilb. Caf in Equ. 163; 10 
N 1 A 209—Entering a nolle pro- 
ſequi by the Attorney General is not a 
termination of the proſecution ſo as to 
enable the party accuſed to bring an 
action for a malicious proſecution, be- 
cauſe new proceſs may ſtill iſſue on the 
fame indictment. Goddard v. Smith, 
6 Med. 261. 

(5) Malice and the want of probable 
cauſe muſt both coucur to ſupport au 


pro- action for a malicious proſecution. Ma- 


lice may be implied from the want of 
probable cauſe, but not e converſo. Su 
ton v. Fobnſione, 1 D. & E. 545.—An 
action will lie for a malicious proſe cu- 
tion, though the indictment be defective 
and cannot be ſupported in law. Tones 
v. Gwinne, Gilb. Caf. in E 201, 210, 
2215 and 10 Mod. 217; Chambers v. Re- 
binſen, 2 Str. 691, and Wichse Fentham, 
4D . 147.—But no action can be 
maintained for a*malicious proſecution 
betore a court martial for an offcace 
cognizable by that Court; nor for de- 
laying to bring an officer under arreſt 
to a court martial, it being a military 
offence. Satte v Fobuftene, 1 D. & 


E. 493.—Nor can ſuch an action be 


maintained againſt an officer in the 
army for an improper exerciſe of his 
power flagrante bello and out of the 
kingdom, Barwiz v. Keppel, 2 Wilſ. 
314. 
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However the matter was ordered to be ſpoken to again: 1744. 5. 
but, as 1 ſaid be fore, upon its coming on this day, the ccuĩ el. 
for the defendant declined ſpeaking to it 


HonTun 


arnſt 
So judgment for the plaintiff according to the rule.” raren. 


Joux Gorr and Mary his Wife againſt Henry n.:8ce 2. 
ATKinson Son and Heir of Henry ATkinsoN yy x 
of OrLey Eſq. deceaſed, Wittiam VavasoR, 
THoMas MickLErHWAYTE, and HENRY ATKINSON 


of Los, Deviſees of certain Lands of the ſaid 
Henry ATKINSCN. 


h = 
of November 1737, whereby Henry Atkinſon deceaſed vers hes, 


became bound to the plaintiff Mary when ſole in 200. and %c, — oo 
bound himſelf and his heirs ; and he lays his damage at 1o/. ako” 3-4 


10 | th The plaintiff declares on 2 bond dated the 1ſt © 9eviſce of 


deviſor's 
The defendant Henry Attinſn (being an infant) by 892 
guardian pleads riens per diſcent (a); and the plaintiffs pray ſued under 
judgment againſt him of aſſets cum acciderint. the ſtat. 33 
4W.& M. 


The defendants William Vavaſor and Henry Atkinſon, two Barnes 1 64. 
of the deviſees, plead that the teſtator died ſeized of divers*: C 
lands and tenements in the county of York to the value of 
the debt; and that in his life-time, on the 21ſt of Auguſt 
1743, he made his will, and gave to the defendants William 
V avafor Thomas Micklethwayte and Henry Atkinſon all his 
meſſuages lands and tenements which he had any power to 
diſpoſe of by his will &c and all his goods and chattcls 
and other perſonal e ſtate whatſoever upon this ſpecial truſt 
and confidence, that in ſuch convenient time after his death 
as to them ſhould ſeem proper they ſhould ſell and diſpoſe 
of ſuch his meſſuages & and alſo all his goods & for as 


(a) If the heir pay his anceſtor's debts not plead that he claim - to retain a 
to the value of the land deſcended, he certain ſum for money laid out in re- 
may hold the land diſcharged from the pairing the premiſes deſce nded. Sbetel- 
other debts of the anceſtor. Buckley v. worth v. Neville, 1 D. & T 454. 
Nightingale, 1 Sir. 665.—But be can- 


much 
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1744, $.much money as could reaſonably be got for the ſame, and 
that the ſaid three defendants ſhould pay and apply the 
money ariſing by ſuch ſales in payment of his juſt debts and 
GorT funeral expences; and if it ſhould happen that any ſurplus 
1 ſhould remain after all his juſt debts and ſuneral expences 
paid and ſatisfied, then upon this further truſt that the ſaid 
defendants ſhould pay over the ſame to his dear and lovi 
wife Elizabeth Atkinſon, to whom he gave and bequeathed ſuch 
ſurplus money; and he gave his ſaid truſtees power to dedu& 
out of the money ſo raiſed thei: charges and expences in the 
execution of the ſaid truſt. That the ſaid Henry Atkinſon 
died on the ſame day, and that at the time of his death there de 
were divers other creditors of the inteſtate, as well upon 
bond as upon ſimple contract, beſides the plaintiffs; and that 
at the time of ſuing out the original writ, nor at any time 
before or fince, the ſaid defendants are not and were not 
deviſces of any lands & of the ſaid teſtator otherwiſe thun 
upon the truſts and for the purpoſes aforeſaid; and that thoſe 
which were deviſed to them all remain unſold; and this they 
are ready to verify; whetefore &c. 


The other defendant T homas Micklethwayte pleads, and ſays 
that he cannot deny the action of the plaintiffs, nor that the 
bond is the deed of the teſtator, but that the deviſor in his 
life-time made his will as aforeſaid, and ſets forth the ſame 
as in the other plea, only omitring the deviſe of the ſurplus 
to his wife; and ſays that he never entered into the lands 
&c deviſed to him and the other defendants in truſt, but has 
totally refuſed to accept of the truſt, and has not at all inter- 
meddled therewith; and this he is ready to verify &c; where- 
fore he prays judgment whether he ought to be charged with 
the ſaid debt by virtue of the ſaid bond, except in the ſaid 
meſſuages & ſo as aforeſaid deviſed to the ſaid three 
defendants. 


The plaintiffs pray judgment againſt the defendant Mictle- 


thwayte of their debt and damages to be levied of the ſaid a 
me ſſuages & ſo deviſed as aforeſaid. t 
* 

And they demur to the plea of the other two defendants ; d 


and for cauſes of demurrer ſhew that the plea is pleaded in 
bar of the action, whereas it ought to have been pleaded in 
bar 
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nd bar of the execution of the judgment for the debt and da- 1744, 5. 
the mages on any other lands and tenements or in any other 
nd manner than on the lands and tenements in the plea men- 

lus tioned, and for that the lands and tenements ſo mentioned Corr 
des and deviſed are not particularly ſpecified or de ſeribe d; nor N. - 
TN have they confeſſed or acknowledged any lands or tenements 

ng deviſed whereof the deviſor died f.ized in fee, nor in what 

ch place or places, county, or counties, the ſame or any of 

& them lie. 


The ſaid two defendants join in demurrer ; and upon this 
demurrer it came before the Court. 


Draper Serjt. for the plaintiff inſiſted that this was not a 
plea to the action, becauſe the bond is admitted. And for 
this purpoſe he cited Carth. 353, 354, and 5 Med. 119. 
Redſbaw v. Heſiher. But theſe are quite to another purpoſe. 
He infiſted alſo that the lands and tenements confeſſed ought 
to have been particularly deſcribed, and where the ſame lay, 
that the plaintiff might be informed how to take out execution 
againſt them. He ſaid that this was alſo held to be neceſſary 
To in the caſe of an action againſt an heir; and that it was ſaid in 
he the ſeventh ſection of the ſtat. 3 & 4 W. £9 M. c. 14., that 
his the de viſees ſhould be chargeable juſt in the ſame manner as 
ne the heir. And he infiſted that this caſe was plainly within 
us 
ds 
Jas 


253585 E842 Do 


ſeQ. 2. of that ſtatute, entiiled © an act for relief of creditors 
againſt fraudulent deviſes;” the words being very general, 
« that all wills & e ſhall be deemed and taken to be fraudulent 


er- and void againſt the creditor or creditors of the deviſor.“ 

oY 

th Bootle Serjt. for the defendants infiſted that this was a good 
id plea in bar of the action, for that the defendants as deviſees 
ec were not liable to any ſuch action at common law; and if 


therefore they were not within the ſtatute, no ſuch action 

would lie againſt them. He ſaid they were plainly not within 
le- the ſtatnte ; for taking it that they were within the words 
aid and intent of the ſccond clauſe, which he did not admit, 
they were excepted out of it by the fourth ſection; the 
words of which are “that where there ſhall be any deviſe or 
diſpoſition &c of any lands &c for the raiſing or payment of 
any real or juſt debt or debts, or any portion or portions ſum 


or 
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1744, 5.97 ſums of money for any child or children of any perſon 
other than the heir at law in purſoance of any marriage con- 


Gor r 
gate 


A180. 


tract or agreement in writing made bona file before ſuch 
marriage, the fame and every of them ſhall be in full foree, 
and the lands &c ſhall be held and enjoved by the deviſe ot 
deviſces for ſuch «ſtate or intcteſt as ſhall be limited or ds. 
viſed until ſuch debt or de bts portion or portions ſhall be raiſed 
paid and ſatisfied.” He admitted that if the caſe were within 
the ſtatute, the objection that the lands &c were not parti. 
cularly de ſeribed would have been good; but he relicd upon 
it that the caſe was not within the ſtatute. 


T WAS rather inclin:zd to be of opinion that the caſe 
would have been within the ſecond ſection of the ſtatute, if 
it had not been excepted, the words of the clauſe bei 1g very 
general. But | was clearly of opinion that it was within the 
exception ; that therefore this action would not lie, and con- 
ſcquentile that the plca was a good plea to the action; for 
though the bond was admitted, it was not admitted that an 
action lay upon itagainit theſe defendants, but expreſsly denied. 


As the exception is worded, if there had been a deviſe for 
the payment of any particular debt upon fimple contract, it 
« ould have been a good deviſe even againſt the plaintiffs, 
though bond creditors; much more when the deviſe is for the 
payment of all the teſtator's juſt debts, and conſequently the 
plaintiff*s among the reſt. Though the law indeed is otherwiſe, 
it is moſt cquitable that ail a man's juſt debts ſhould be paid 
<qually ; and whenever there are equitable aſſets, a Court of 
Equity always diſtributes them <qually amongſt all the cre- 
ditors. But to let the plaintiffs prevail in this act ion, would 
be quite to overturn the intent of the deviſor and to give the 
plaintiffs a preference over the reſt of his creditors in reſpet 
to the lands deviſed. And as to what was faid by Draper 
that by this mean the plaintiffs would be without remedy, it 
receives this plain anſwer, that they have the ſame remedy 
a« the reſt of the creditors by a bill in Equity. If this had 
been a caſe within the ſtatuce, | was clcarly of opinion that 
the other objection, that the lands were not particularly de- 
ſcribed, would have been a fatal objection; the ſtatute 
plainly putting a deviſce on the fame foot as the heir, and it 


has 
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has been often holden to be a good objection in ſuch an 144, f. 

action brought againſt the heir. "$4. 

Gore 
Mr. J. Abney, and Mr. J. Burnett, were of the ſame opinion. N — 1 
So judgment was given againſt the plaintiffs for theſe two 

defendants z and the counſel for the plaintiffs did not chooſe 

to enter up any judgment againſt the de fendant Micklethwayte 

upon his plea, but coutented themſelves with taking judg- 

ment againſt the infant heir cum aſſets acciderint.” 


H. Ge. . 


WintrRED JACKSQN againſt THOMAS SHARP. 2 
. 7 5 


« FYASE. The action is brought for a malicious proſecu- tn an acting 
tion (a); in which an indictment (6) is ſet forth infor ea mali- 


the declaration found at the ſeſſion of, oyer and terminer for en 


the city of London held at the Old Bailey on the 14th ofchargingihe 
January 16 Geo. 2.: but the plaintiff does not ſet forth the — 
indictment in hzc verba, but only ſays that the jurors by ring with 
the ſaid indictme nt upon their oath did preſent ; and then ſets others to 


forth four Eaft India bonds ſpecificd in the indictment, and Bs 
(inter alia) in ſetting forth the firit bond faith with intercſtthe intereſt 


for the ſame as therein WAS mentioned; and in ſetting forth Þf 38 _ 
the ſecond third and fourth ſaith with ſuch intereſt for the the geciuca, 


ſame as IS therein alſo mentioned; and afterwards it is ſet forth tion ſtated 
that the 


that the Eaſt India Company having on the 21ſt day of June bung bare 
in the year 1729 given due and public notice in the London iatereſt © az 
Gazette for the payment and diſcharge of the firſt of the be- — 
fore mentioned bonds, ſuch bond by virtue and according to mention 
the tenor of ſuch notice ceaſed to carry any farther inte reſt ed,” 
from and after the 31ſt day of December then next enſuing — 
and it is ſet forth in the ſame manner in reſpect to the three 

other bonds, only the notices and times ceaſing of payment 

were laid upon different days, but the word then next enfuing 

is made uſe of in the ſame manner. And the plaintiff lays 


her damage at 3o0ool. 


(a) See Hunter v. French, ſup $17 conſpiracy to cheat and defraud the de- 
(5) It was an indidt ment againſt the feadant. 
plaintiff and three other perſoas for 2 : 
A verdict 
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1744, 5. A verdi@ was given for the plaintiff; damages rool. And 
— 


a caſe was reſerved for the opinion of the Court whether 
the indiAment produced in evidence ſupported the declara- 
Jer tion; and upon this caſe it came before the Court. 


* Skinner Serjt. for the plaintiff. Prime Serjt. for the de- 

fendant. | 

The only objections were, 

1ſt, That in ſetting forth the three laſt bonds the plaintiff 
ſhould have ſaid was and not is; both the bonds and indiQ. 
ment being of a time paſt. 

2dly, That the words ien next muſt relate to the 31ſt of 
December next after the indiQment, and not the 31ſt of 
December next after the notice; and if ſo, the declaration 
varies from the indictment. 


To ſupport theſe objections Prime Serjt. inſiſted that it did 
not appear that the bonds did ſtill ſubſiſt; and if not, it could 
not be ſaid of them as is therein mentioned.” And he 
cited the caſe of Dr. Drake reported in Salk. 660, and in the 
reports of Lord Halt's time 350, where upon a ſpecial verdi& 
judgment was given for the defendant, becauſe the word nor 
was in the information and the word was not in the libel. But 
that caſe is very different from the preſent, becaufe that was 
an information for a libel, and it ſet forth that the defendant 
did make a libel, in which libel were contained divers ſcan- 
dalous matters ſecundum tenorem ſequentem, which was held 
to be the ſame as ſetting forth the libel in hzc verba, which 
formerly was thought neceſſary to be done, though of late it 
has been ſeveral times determined otherwiſe, and it is now a 
ſettled point that it is not. He cited likewiſe Dyer 299, 300, 
where the demiſe being laid to be by a perſon in the lite time 
of his father, whoſe heir he was, though his father was dead 
at the time of bringing the ejectment, was held not to be good. 
And the caſe of Wanderburg c v. Blake, where in an infor- 
mation © pro domino protectore, without ſaying © pro 
domino protectore et ſeipſo,” was held not ſufficient. And 
the caſe of Bonner v. Walker, Cro. Eliz. 524, where 
the iſſue in replevin was whether the place where &c 
was the freehold of the avowant, and it was found by the 
ſpecial verdi& that it was the freehold of the avowant's _ 
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when he ſays it was his freehold, it muſt be intended to be 
his ſole freehold and in his own right. And the caſe of Odell 


527 


and the Court were of opinion againft the avowant ; for 1744. 5 


v. Moreton Cro. Jac. 254, where upon a writ of error from Jae 


a judgment in Durham the writ of error was holden not to be 

, becauſe it recited a judgment before the Biſhop and 
eight Juſtices, whereas the judgment removed appeared to be 
before the Biſhop agd nine Juſtices, viz. one Sir H. Linley 
who was not mentioned in the writ of error. He alſo cited 
the caſe of Sherley v. Underhill, where a writ of error was 
holden not to be good, (but was amended) becauſe it recited 
a record between George Sherley Knit and Baronet and 
Underhill, whereas by the record it appeared that Sherley was 
only a Baronet and not a Knight. And Strange v. Greenkil, 
2 Lev. 166. where upon a demurrer in debt on a bond quan- 
toginta was holden to be an impoſſible word in the declaration. 
And the cafe of Buckſom v. Hoſkins, Salk. 52.; but this is but 
an inſenſible caſe, and ſo far as it is to be underſtood is rather 
an authority againſt the defendant. And the caſe of the 


| Queen v. Ewer, 2 Lord Raym. 756, where judgment upon a 
\ demurrer was given for the defendant in a ſcire facias brought 


on a recognizance, becauſe there was a material variance be- 
tween the ſcire facias and the recognizance. And the ſame 
book 1170, reported likewiſe in Salk. 660., where a writ of 
error was quaſhed between Darby v. Anely, becauſe there was 
a material variance between the record recited in the writ of 
error and the record returned. And the caſe of Chetley v. 
Weed, Saik. 659, where the ptaintiff declaring on a recogni- 
Zance and not ſetting it forth right, on nul tiel record pleaded 
judgment was given for the defendant. 


But we were all clearly of another opinion, and thought that 
the caſes cited by Prime were not at all parallel to the preſent 
caſe. 


We thought that, ſpeaking of a thing paſt which ſtill 
exiſts, it may very properly be ſaid was and #s, as in the 
caſe of a cuſtom; and that therefore either of the words 
might be made uſe of in the preſent caſe. As to what was 
ſaid, that it does not appear that this bond is ſtill in being, it 
muſt be taken to exiſt at the time of the indictment found, 
otherwiſe the grand jury could not have found it; and that 

1 


Su a. 
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1744. 5.is enough for the preſent purpoſe, the declaration in this te- 
— _—_— 


ſpect being in the very words of the indictment. 


Jac” And ſo is the declaration in the other places, where the 
Starz. objection is taken to the word then. And we were all of 
opinion that the word © then” muſt relate to the time of the 
notice, he ing the proximum antecedens; and that the objee- 
tion would have begn much ſtronger, if th# word © then” had 
been omitted. The declaration in the preſent cafe does not 
ſet forth the indictment in hæc verba (a), nor ſecundum teno- 
rem ſequentem ; fo tae caſe of the Queen v. Drake is in no 


wiſe parallel to this. 


We therefore over-ruled the objections; and judgment was 
given for the plaintiff.” g 
holdem that the e age. 
for perjury committed on thetrial of an 
indiament for an aſſault) in manner 


4nd form following, that is to ſay.“ did 
net bind the party to recite the former 
indictment verbatim, nor render the 
omiffionof the word“ deſpaired”” fatal. 


— Jonxsox again Warner and Another. 
Wedne ſday, 


Feb. 6th. TRESPASS for breaking and entering the plaintiff's houſe 
A preceft 1 at Bradley in the county of Derby, and taking and car- 


ferior — rying away divers goods and chattels belonging to the plaintiff. 
** to attac | * 
or bender The defcndants pleaded not guilty to all the treſpaſſes, ex- 


the defend- cept the breaking aud entering the houſe and taking the goods; 
gel his ap. and as to that they pleaded two juſtifications, reſpecting two 
— is ſeveral parts of the goods ſpecified in the declaration. 

8 

Pr As to the breaking and entering of the houſe and taking 
ac iuferior ſome of the goods (ſpecifying which), they pleaded that the 
hn Honor of Tutbury in the counties of Stafford and Derby was 
by + taliter an immemorial honor and parcel of the hy of Lancafter ; 
proceiſum that at the Court Baron of the King of the Honor of Tutbury 


5 


the caſe of holden on the 13th of January 1742 before W. Ward, J. 
elficers of Dean, D. Aftle, and P. Warner, ſuitors of the ſaid Court one 
the court; | 
od in the ' 
caſe of the party alſo. Semb.—If it be ſtated in a plea that a precept iſſued out of an in- 
ferior court, it will be taken that it was iſſued by the Judge of that court; 


W. Hall 


— — —— ͤ̃e — — — 
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BF. Tlall levied his plaint againſt the now plaintiff in a plea of; 744, 5. 
treſpaſs on the caſe 'o the damage of Fall of 39s. 11d. for a 
canſe of action arifing within the juriſdiction of the (aid 

| Couit; and thereupon ſuch proceedings were had in the ſaid Court —— 1 
&c that afterwards at the Court Baron of the ſaid Honor Wits. 
holden on the 8:h of February 1742 before V. Ward & e &c 
ſuitors & there iſſued out of the ſaid Curt a certain precept 

in writing dire Gcd to the two defendants bailiffs of the ſaid 

Honor and miniſters of the ſaid Court, commanding them to 

| attach OR diſirain the piaintiff by his goods and chattels 

| within the ſaid Honor ſo that he might be and appear at the 

then next court on the 1ſt of March then next to anſwer the 

ſaid Ha &c ; that the precept was delivered to the defendants 

to be executed, by virtue whercof they entered the faid 

houſe. being within the juriſdition of the Court, and attached 

took and carried away the ſaid goods for the cauſe aforeſaid ; 

that the defendants at the next court holden on the iſt of 

March returned the ſaid precept ſerved and executed; and 

that the plaintiff had not yet appeared to the ſaid plaint in the 

ſaid Court. 


—  w = , ä . 


And as to taking away the re ſidue of the goods (mentioning 
them, ) they juſtified under a ſimilar precept directed to them, 
which was iſſued out of the hundred Court of Appletree 
| holden at Sudbury before the Steward of that Court. 


| To this plea there was a general demurrer. 


Belfie!d Serjt. for the plaintiff took ſeveral objections to 
the plea. 7 - Ny 
iſt, The ſecond part of the juſtification under the precept 
from the hundred Court is bad, for that gives no anſwer to the 
breaking of the houſe ; and that part of the treſpaſs béing 
nnanſwered, there is a diſcontinuance, 1 Rol. Rep. 135. 156. 
2dly, Both the precepts are bad, being in the disjunctive to 
te attach or diſtrain,” and therefore uncertain and void. ' An 
attachment and diſtreſs are ot a different nature; the fornler 
alters the property of the goods, the latter does not. And 
beſides an attachment does not lie in inferior courts. 1 Bulfty. 
$2; Telu. 194 ; Cre. Fac. 255; 1 Rol. Abr. 780. "Y 
M m 3dly, 
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1744, 5- 3dly, The precepts are too general; they are to attach the 
ng plaintiff by his goods and chaitels generally. But theſe ic. 


ren 


treſſes are only in the nature of a notice, to compel an 
pearance. of 


=. 4 4thly, A taliter proceſſum eſt in inferior courts is not ſuf. 


ficient ; all the procedings ought to be ſet out. Sir 7. Jen. 
129; 2 Lutw. 1413. 

gthly, No place or vill is here alledged where the cauſe 
aroſe within the juriſdiction. 

6thly, It is not ſaid by whom the precepts were iſſued, 
whether by the ſuitors or the ſteward. 


Draper Serjt., in anſwer to the firſt objection, ſaid that only 
one breaking was alledged in the declaration, and one was 
juſtified, which was ſufficient. 

2dly, An attachment againſt the goods is the firſt proceſi 
in actions of treſpaſs on the caſe; it is only to compel an ap- 
pearance, and is in the nature of a ſummons. Dalt. Sher. c. 
31, 32. P. 152, 3. Finch. 545, 6. In the ſuperior court 
goods attached are forfeited and may be ſold, but in inferior 
courts they cannot be fold. Cro. Fac. 255. And when it is 
ſaid in the books that an attachment cannot be iſſued out of 
an inferior court, it is only meant that kind of attachment by 


| which goods are forfeited and ſold, or under which perſons 
are taken, or the profits of land diſtrained. 


3dly, The proceſs is always general: but the officer muſt 
take a reaſonable diſtreſs, otherwiſe he is liable to an action 
on the caſe on the ſtat. of Marlbr. 52 Hen. 3. c. 4, but not to 
an action of treſpaſs. 

4thly, Taliter proct ſſum eſt is ſufficient in the caſe of officers 
of the court, and perhaps alſo in the caſe of the party (}; 
1 Lord Raym. 80; 1 Ventr. 369; 2 Lutw. 1414 ; 2 Lev. 81; 
3 Lev. 20; 3 Keb. 126; 2 Mod. 102, 195 (6); and in_this 
caſe all the proceedings in the inferior court are ſet out in the 


sthly, It appears that the houſe was broken and entered 
at Bradley within the juriſdiQtion of the honor court, and that” 
the goods were taken within the juriſdiction of the reſpeinie-” 


(a) Say $2. and Say 81; and Rewland v. Fealc, 
(4) See alſo Petrick v. 3 Lev, Cb. 18. S. P. Though this mode of 


403, 4; Murray v. Wilſen, 1 Wil, pleading was not allowed before the 
316; Adams v. Freeman, 2 Wilſ. 5, time of Charles the Second. 
courts. 


. 
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eenrts. If it did not ſo appear, the obje ction ariſing from 1744, 5. 
the want of a venue is cured iy the ſtat. 4 & 5 An. c. 16. it 
not being ſpecially pointed gut as a cauſe of demurrer. 1 
5 ; ag 
6thly, It appears that the precepts were iſſued out of the Warns. 
reſpe ive courts, that is, the one by the ſuitors who are the 


judges, and the other by the ſteward. 


The Court overruled the objeQtions (a), and gave 
Judgment for the defendants (5). 


(a) The reaſons given by the Court (b) See Maravia v. Sleper, M. 11 
do not appear in the Lord Chief Juſ- Ces. 2. p. 30; and Morſe v. James, 
tice*s papers, but according to Mr. J. A. 12 Geo 2. fup 122, 

Abney*s note the Court agreed with 
Mr. Serjt Draper in his antwers to all 
the ob je ions. 


H. r12Geo. 2. 


% ? Monday, 
CniLDs againſt PrRowse. 288 


ce Mor iox was made to diſcharge the defendant out Briogiog 
A of cuſtody, becauſe he was not charged in executiona<tion 35 
within two terms after judgment, according to the rule of E. 
8 Geo. 1. 
Gapper Serjt. for the motion. 


within two 


Wynne Serjt. ſhewed cauſe agaiaſt the rule; and admittegant iv exe- 
that no execution was ſued out againſt the defendant in time, ur 
but inſiſted that an action was brought upon the judgment in according to 
the ſecond term, which ought to he conſidered as a charge inthe rule 
execution within the meaning of the rule, or at leaſt that * ** 
was a ſufficient cauſe why the plaintiff had not proceeded to 


take out execution within the tune preſcribed by the rule. 


But we were all clearly of another opinion, that it was no 
charge in execution. And we would not give ſo much coun- 
tenance to this method of proceeding by action upon the 
judgment, when the defendant was liable io be charged or 
taken in execution (though by law this may be done) as to 
allow it to be a ſufficicat cauſe. 


We therefore made the rule abſolute (a).” 


( See rule of Court, H.8G, 3. C 5. 5 
M m wv. 
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— 

1 — PaRR HAM and Three co againſt Pacty and Seven 
Feb. 11th. 7s. 

The 2 treſpaſs for breaking and entering the plaintiffs' cloſe, 
ants juſti- 


—— and eating the graſs with ſheep &c, the defendants juſti- 
pals, undera fied under a preſcriptive right of common of paſture in the 
right of place where &c parcel of the waſte or common called Map- 
— perley Plains otherwiſe ley Hills in the town of Na- 
plaintiff re-fingham, in the defendant Pacey, in right of a certain me ſſuage 
plied an in- uvith the appurtenances in Nottingham, of which he was ſeiſed 


— in fee, for all his commonable cattle le vant and couchant at 


ment of the all times of the year. 


The 


prove where 
bord of the plaintiffs replied that the waſte or common called 
manor, a- Mapperley Plains & e had been immemorially parcel of the 
— of MANOT of Nottingham ; that the mayor and burgeſſes of Net- 
commonlefttingham were ſeiſed of the ſaid manor, and that before the 
— Ax time when &c they encloſed and approved the place in queſ- 
« and all tion, part of the ſaid waſte or common called Mapperley Plains, 
_ rut there being then left in the reſidue of the ſaid waſte not in- 
baviog and Cloſed ſufficient common of paſture for all the commonable 
uſing com- cattle of the defendant ( Pacey) levant and couchant upon his 
moo de. ſaid meſſuage &c and . of all other perſons of right having 
ant traverſ- and uſing common of paſture in the ſaid waſte & c;“ and that 
ed the ſuffi- the mayor and burgeſſes atterwards and before the time when 
thoſe words; &e demiſed the ſaid cloſe &c to the defendants for 999 years, 


and after by virtue whereof they entered &c. 
verdict for | | 
— 2 2 The defendants, in their rejoinder, traverſed the ſufficiency 
on that tra-of the common not incloſed left for the commonable cattle of 


verſe the Parey and © of all other perſons of right having and uſing 


Court re- 


fuſed to common of paſture in the ſaid waſte” &c. 
grant a re- 

ms Upon this trayerſe an iſſue was taken. 
words | 


meant ** all And after a verdi& for the plaintiffs, the defendants obtained 


— rule to ſhew cauſe why a repleader ſhould not be awarded 
to ute the | which 


common. 


| 


| 


EEE ES IESSS) 
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which after argument was diſcharged (a), and the plaintiffs 1 744- 
had judgment. — 
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(c) The following account of this caſe mon that the tenants do not uſe, leav- Pa uunex 
«taken from Mr.] Abney's MS. ** Beetle ing ſufficient common of paſture at the agarnſi 
Serjt. obtained a rule o ſhew cauſe why time of the approvement. ** Uſingand Pacay. 
the entry of final judgment ſhould not having” imply no more than a preicrip- 
be ſtayed, and why a repleader ſhould tive right; ulage is the evidence of the 
not be awarded; and he and Skinner right. _ Gedb. $5; 1 Si4 2375 The iſſue 
King's Scijt. inſiſted that“ having and is not immaterial; and if it be only im- 
uſing was an immaterial iſſue and too proper, a repleader ought not to be 
narrow ; for every one having a right, awarned. 1 Lord Raym. 167 (1). The 
might not poſſibly ule it. And therefore true rule is that where the Court can 
the iſſue ought to have been only on the give judgment on the whole verdict and 
right of common, and not on the uſage. pleadings no repleader ought to be 
This is not only an improper iſſue, but awarded. 1 Lev, 32. 
quite immaterial. like debt upon bond By The Court, Here is ſufficient for the 
and paymen! betore the day Cre. Fac. Court to give judgment upon. In the 
434; Com. Rep 145; Salk. 223; and 2 plea and iſſue it is ** of right having and 
Lev. 11. And an immaterial iſſue is uſing common,” that is “ all perſons 
not aided. 1 Lev. 32. having a right to ute the common. ** 

For the plaintiff» Wiles, Belfield, and And per the Chief Jultice and Bur- 

Draper Serjts. argucd that by law and act? J. the plaintiffs had judgment. 
within the ſtat. of Merten 2 Inft. 87. Abney J. being a burgels of ottingham 
Lords may approve the waſte and com- gave no opinion. 


(1) Cary v. Hinton, 2 Str. 973. 8. C. 


The KinG againſf The Archbiſhop of Yors and 
Haves. 


H. r18Geo. 2. 
Tueſday, 
Feb. 1ath. 


UARE impedit. The defendant moved to plead two ben e 
pleas on the ſtat. 4 & 5 An. c. 16 (6). King is 
pla intiff iu a 
The objection made againſt it by Agar Serjt. was that the Ji, the de. 
King was not bound by this ſtatute, becauſe not expreſsly fendantcan- 


named. That the words of the clauſe being © plaintiff and — 
defendant” could never be intended to include the King; der the ſtat. 
and that is plain by the next (c) clauſe that the King was 4 and 5s An. 


not intended to be included, becauſe there are dire ions 


(6) By ſect. 4. it is enated that any 
defendant or tenant in any action or ſuit, 
or any plaintiff in re ple vin in any court 
of record. may, with the leave of the 
ſame court, plead as many ſeveral mat- 
ters as he ſhall think neceſſary for his 
defence. 

( The fifth ſection provides that if 
any. ſuch matter ſhall, upon a demurrer 
joined, be deemed iulufficient, coſts 


ſhall be given at the diſcretion of the 
Court; or if a verdict ſhall be ound up- 
on any iſſue ia the ſaid cauſe for the 
Plaintiff or demandant, coſts ſhall be alſo 
given in the like manner, unleſs the 
Judge who tried the iſſue ſhall certify 
that theſſaid defendant or tenant or plain- 
ti F in replevin had a probable cauſe to 
plead ſuch matter & c. 


concerning 
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1744, 8. concerning the payment of coſts in caſe there is a demurrer 
A to the pleas or a verdi for the plaintiff and he Judge does 
not certify that there was good cauſe for pleading ſuch double 
The Kine matter. And he ſaid that it had been hold-n that the ſtatutes 
* A of jeofails do not extend to the King. That the Court of 
biſhop of King's Burch had denied a defendant to plead two pleas in an 
You. information in the nature of a quo warrants (a), though by 
the opinion of ſix Judges againſt fix that is to be confidered 
as a civil action (5). That the ſame had like wiſe been denied 
after two ſolemn arguments in the Exchequer on an informa. 
tion of intruſion (c), which is certainly a civil action, where 
it was holden PCP. 16 Ges. 2.) that the King was not within 
the words (d) or intent of the ſtatute. 


Bottle Serjt. for the defendant inſiſted that, this being a civil 


action, the King was within the intent of the ſtatute ; it being 
a remedial law, and therefore included though not expreſgly 
named. He relied much upon the excepiions in the proviſo 
e of ſome criminal proſecutions, and ſaid that exceptio 
probat regulam de non exceptis. He admitted that it had 
been denied in informations in nature of a quo warranto, but 
inſiſted that they are to be conſidered as criminal proſecutions, 
and ſo there is a great difference between thoſe and the pre- 
ſent caſe. And he endeavoured to make a diſtinQion between 
an information for an intruſion and the preſent caſe. He re- 
lied likewiſe on the ſtat. 9 An. c. 20., which extends the ſtat. 
4 & 5 An. to writs of mandamus and informations on that 
ſtatute. | 


I THOUGHT it a difficult point, and deſired time to eon- 
ſider of it, and fo did my Brothers A5ney and Burnett; but 
they ſeemed inclined to think that two pleas could not be 

_ pleaded in the preſent caſe. And 


{a) Vid. R. v. Foley, cited in Park. 
Rep. 10. But now by ſtat 32 Geo. 3 c 
88. , ., which allows a defendaot to 
plead, to an information ia nature of a 
quo warrants, that he ha« excrciſed his 
office or franchiſe for fix years betore 
the exhibiting of the information, he 
may plead ſeveral matters, with the 
leave of the Court. 

(b) R. v. Bennet, 4 Gee 1. 1 Str. 101; 
and cited iu Park. 10. it This point 
was again doubted in R. v. Fones, M. 
10 Gee. 1. 8 Mad. 201. But in a ſubſe- 


quent caſe, R. v. Francit, 2 D. @ E 
434, the Court of King's Bench granted 
a new trial, ſaying that of late years a 
quo warrantoinformation had been con- 
ſidered merely in the na ure of a civil 
proceedirg, and that there were ſeve- 
ral inſtances ſince the caſe in S range in 
which a new trial had been granted. 

(c) The Attorney General v. Allgsed, 
Park Rep 1. 

(d) Except in certain caſes enume- 
rated in ſect. 24. 

(e) Sect. 7. 

My 
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My Brother Abney cited 2 Inft. 424, and Savile 2., where 1744, 5. 
++ was holden that the ſtatute of Weſtm. 2. c. 30. concerning 


niſi prius does not extend to the King (a); and that although 


he act is general, yet a niſi prius cannot be granted where — wg 
as King 4 ey. or where the matter toucheth the right of 1 


the King, without a ſpecial warrant from the King 
conſent of the Attorney General. He ſaid likewiſe that c. 
31. of the ſame act, concerning bills of exceptions, was never 
thought to extend to the crown (5). And he mentioned ſome 
caſes (c) where ſuch pleas had been denied; and ſaid that he 
thought that the ſtat. 9 An. c. 20., extending this ſtatute to 
writs of mandamus &c rather ſtrengthened the objeQion. 


Burnett J. alſo cited a ciſe, where it had been holden that 
the words © plaintiff and defendant” could not mean the King.” 


pe rule, for leave to plead double, was in the 
Eaſter term following, diſcharged. Vid. Barnes, 353- 


dle . 0. 25 and another, 7 Durnf. 

S Eaft 661.S P 

(6) The ſtat Weſim. 2. (13 Ed. . 
ſt. r )c. 31., which gives the bill of ex- 
ceptions, uſes theſe words ** When one 
that is impleaded beſore any of the = 
tices doth alledge an exception” & c. 
Lord Coke, in his comment on this ſta- 
tute, 2 loft. 429, fays ** This act doth 
extend as well to the demandaxt or 
plaintiff as to the tenant or defendant in 
all ations real perſnal mixed.” 
And in R. v. Higgins and others, on a 
trial at bar of a quo warranto informa- 
tion, à biil of exceptions was tendered 
by the defendant's counſcl, and allowed 
by the Court, though it does not appear 
that the caſe was afterwards argued in 
the Court of Error. 1 Fenty 366; Sir 
T Raym. 484; and Skis. g1.—So in the 
cale of informations in the exchequer 
Lord Hardw che (Rep temp. Hardw. 
251) mid that when he was Attorney 
General he had known a bill of excep- 
tionsallowed, ** but then (faid his Lord- 


(1) Park. Rep. 464. 


(3) Reported in Park. Rep. 1. 


ſhip, they are properly civil ſaits for the 
King's debts: fo in devenerunt ; but 
they are called the King's ations of 
trover, and before the late act of par- 
liament the King recovered nothing but 
the value.*”—But a bill of exceptions 
cannot be allowed by the Juſtices of the 
peace at the quarter feffions on the 
hearing of an: pr eal againſt an order of 
removal. The Keg v. The Inhabitants 
of Preflon, Rep temp. Hard. 149. 

(c) ** Attorney General v Bulkley(1), 
in the exchequer; M 10 3. The 
defendant di-d after the verdict and be- 
fore the day in bank ; and per Cartam, 
the crown is not withia the ſtat. 17 
Car 2 c. 8. to enter up judgment. — 
Hil. 5 Gee. 2. B R. Rex v. Franklyn; 
The Court denied a venire facias de na- 
vo, becauſe the King is not compriſed 
within the words plaintiff or defcnd- 
ant, demandant or tenant” in + and 8 
3. yn (2) —The Atterney Gene- 
ral v. Al (3). M. S. Ae. 


(2) See R. v. Perry, 5 Durnf. & Eaſt 453. 


or the biſhop of 


Your, 
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1 Jonx Ax DREWS again} Thomas Cawrtnorns. 


Tueſday, 
Feb. a — [Exft. 13 Geo. 2. Rol. 107 


— 7 5 ** was an action of aſſumpſit to recover 5. for money 


3 had and received by the defendant to the uſe of the 


law : but it olaintiff. 
may de due 


by cuſtom in 


any particu= The defendant having pleaded the general iſſue, a ſpecial 
— 4 verdi& was found; ſtating, that as to 4/. 16s. 8d. the defend- 
rial fees in ant did not n &c; and as to the ſum of 3s. 4d. re- 
St. George'sſidue of the ſum of 5/. they find that the defendant received 
— it by the order of Edward Vernon rector of the pariſh and 
by ſtat 3. G. pa iſh church of St. George's Bloamſbury in the county of Mid- 
5. < '9:'0 dleſex, as a burial fee claimed by Dr. Yernon for the burial of 
certaincom. A. Micklebrough in the new cemetery or churchyard aſſigned 
miffioacrs. and belonging to the pariſh of St. George's Bloomſbury. That 
the ſaid cemetery before the time that A. Mick'ebriugh was 
buried there had by virtue of certain acts of parliament 9 
An. c. 22; 10 An.c. 11; 1 Geo. 1. ft. 1. c. 23; 4 Geo. 1.c. 
14; and 3 Geo. 2. c. 19. been purchaſed and aſſigned as a 
cemetery for the pariſh of St. George's Bloomſbury, and had 
been duly conſecrated, as by the ſaid acts is directed. That 
A. Micklebrough was a pariſhioner of the pariſh of St. George“ 
Bloomſbury at the time of her death, and the plaintiff Andrews 
her executor ; and that at the time of taking the fee of 3s. 
44. Dr. 2 was and ſtill is rector of the ſaid pariſh. That 
the whole of the pariſh of St. George's Bloamſbury (e xcc pt the 
ſaid cemetery) was formerly part of the pariſh of Sr. Giles 
in the fields, 4 was duly divided and ſeparated therefrom by 
the commiſſioners, in purſuance of the directions of the ſaid 
ſeveral acts of parhament, and the inſtrument for the ap- 
pointment of the ſaid pariſh of St. George's Blaomſbury was 
duly inrolled in chancery as the ſaid acts direct; and that 
before the burial of the ſaid A. Mick/ebrough the parith church 
of St George's Bloomſbury was duly conſecrated. That there 
is an immemorial cuſtom within the pariſh of St. Giles, for 
the rector of the pariſh of St. Giles to receive a fee of 35. 44. 
for the burial of every pariſhioner buried in the cemetery of 
the ſaid pariſh or or in any other of the burial places of the ſhid 


pariſh, 
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pariſh, and a larger fee for every pariſhioner buried within 1744, 5. 
the church of the ſaid "ariſh. That the new cemetery in 


which 4 Micklebrough was buried never was anv part of the 
ancient burying places belonging to the pariſh of St. Giles, 


AnDarws 


are 


nor ever was part „f the pariſh of St. Giles, but was part of Caw- 
the pariſh of Saint Pancraſs, and lies in the fields upwards of eg. 


a mile d ſtant from the church and re&ory-houſe of Suint 
Cerroe's Blommfbury. And then the jury made the general 
ceneluſion, and prayed the advice of the Court &c. 


After two arguments, the one in the Michae/mas term pre- 
ceding, the ether in this term, by Skinn-r and Prime King's 
Serit ants for the plaintiff, and Willes King's S-rj. ant and 
Wynne Serjcant for the def-ndant, and alſo by Dr. Vernon him- 
ſelf, the opinion of the Court was given for the plaintiff by 
Abney ]- (a). the Lord Chief Juſtice declining to give any 
opini n on account of his being a pariſhioner of Sint George's 


B. aomſbur y. 


(a) The following opinion of the 


| Court was given by M Juſtice Abrey, 


who firtt ſtoted the pleavings and t 
{prcial veruict 

The general queſtion is whether 
Dr. Fernen, rector of Saint George's 
Ble ſoury, is well entitled to the burial 
fee oi 37. 44 for the burial of Ann 
Meckletreugh his pariſhioner in the new 
cemetery; and this queſtion, as my Bro 
ther Burnett and | conceive, will depend 
entirely, not on any conſtruction but, 
on the plain words of the ſtatute 10 
An. c. 11. and 3 Geo. 2. c. 19. which 1 
will read at large by and by. 

But as I conc eie it not altogether fo- 
reign or improper to tollow the learned 
Serjcants in their arguments, I ſhall 

ju the firſt place give a ſhort abſtraRt 
or hiſtorical account of burial by the 
ancient law civil and canon. 

201y, A ſuceinct hiſtory of burials and 
buria! tees by our cemmon law; and 

zualy, Conſider the particular cafe of 


Dr. Vene, the rector of Saint George's 


B i: fury. 
Now it is moſt notorious and certain 
that ail burials by the Roman laws were 


prohibited not only within the temples 


Judgment for the plaintiff. 


but even in cities and large towns, and 
by the very words of the law of the 
twelve tables hominem mortuum intra 
urbem ne ſepelite. An this prohibi- 
tion was ſounded on a prudent ſtate po- 
licy, to prevent infection, from a great 
number of corrupt corpſe lying comi- 
guous in putrefaction; and it is well 
known that the poorer forts in great 
parts of the kingdom are buri-d in 
throuds without cctiins even to this 
day. 

But when popery grew to it's height, 
and blind ſoperſtition had weakened 
and enervated the laity, and embokicas 
ed the clergy to pillage the laity, then 
in the time of Pope Gregory . (vid. 
1 Giblen Cod. 544) 1nd fon after 
other canons were made, that biſhops 
abbots prieſts and faithful laymen were 
permitted the honour of burial in the 
church itſelf, and all other poriſhivners 
in the church- yard, on a pretcnce that 
their iclations and friends oo the fre- 
quent view of their ſepulchres would 
be moved to pray tor the good of the 
departcd fouls. 

And as the pariſh pricſt by the canon 
was the fole judge ot the merits ot the 

dead 


533 


1744» 5- 
— — 


H. » Geo. 2. 
Feb. 23. 
In Chan- 


cery. 
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Chan. 


OmicuuxDp againſt BAKKER. 


EVERAL perſons reſident in the Eiſi Indies and profeſſing 


the Gentoo religion, having been examined on ouh ad- 


The de poſi- 

nansef wit- qead and the fitneſs of burial in the 
weſſes pro- church, and he wou. only determine 
feffing the who was a faithful layman, they only 
Centoo reſi - ere judged faithful, whoſe executor 


gien, who 


came up to the price of the prieſt, and 
they oaly were allowed burial in the 


according to church, and the poorer fort were buried 
the ceremo- in the charch-yard. But in neither caſe 
nies of their was any fee claimed or pretended to be 
religion ta- que for the celebration of the office. 
ken under a gut in the firſt place a+ the church was 


the reQtor*s freehold, the payment was 


ou! of chan- made in conſideration of breaking the 
erry,admit- ground and floor, aud the ſum was con- 


ted to be 
read as 
evidence. 


tracted for ; and in the latter caſe ſome 
ſmall voluntary oblation was trequently 
made, and which bv leneth of time has 
grown up in many pariſhes into a cuſ- 
tomary payment, and yet Lyadwed 
Lib. 5 ut. 2. fo 278. condemns it as 
Simony. 

This affair of burial ſoon growing 
very profitable, a new canon was made, 
(Vid. 1 GC. $43.) That no perſon 
was to be buried out of his pariſh with- 
out the conſent of or till the oblation was 
paid to the parochial mim ſter But it is 
worth while to obſcrve that none of 
theſe canons are in force here at this 
day; and I think the only canon now 
»dmitted and received by our laws rela- 
ting to this queſtion is the canon 6E of 
the canons 1603, which is in theſe words; 
No miniſter ſhall refuſe or delay to 
bury any corpſe that is brought to the 
church or church-yard on convenient 
warning given him thereof ;** and this 
feems a kind of tranſcript of the old 
law. Jus ſepulturz vel ſacramenta 
eceleſiæ nullo denegentur ob defectum 
pecun.z; Lyndword page 278. 

And the burial of the dead is (as 1 
4pprehend) the clear duty of every pa- 
rochial prieſt and miniſter ; and if he 
neglect or retuſe to periorm the office, 


miniſtered 


he may be the expreſs word* of the ca. 
non 36 he ([1{pended by the ordinary for 
three months. And if any temporal in. 
convenience ariſe as a nuiſanc: from the 
neglect of interment of the dead corple, 
he is puniſhable allo by the temporal 
court-, b indiAtment or inlorma tion, H, 
7. G. 1. B R That court made a rule 
on Mr Taylor, rector of Daventry in 
Nerthampterſbtre, to ſhew (ui % hy an 
information thou. d not be fled, becauſe 
he nzglefted to bury a poor par.ſhioner 
who died in that periſn. 

It is worth obtervition that no an- 
cient or modern coultitution or canon 
fixed or pre ended to fix any fee either 
for ſepul'ure or the burial office; and 
Lyndwwod (ubi ſupra) calls it Gmony, 
The truth is, the canons could not fix 
any fee; for Lord Holt. in Salk. 332., 
truly ſays that the canon* cannot take 
any money out of laymen's pockets. 
Thus much is ſufficient for the firſt head, 
how ſepulture ſtood at the canon law. 

N-w, Secondly, to cenfider how it 
ſtand by the common law. My Bro- 
ther M y attempted to prove that the 
burial tee was the ſame as the corſe pre- 
ſent, or mortuary ; and cited 21 H. 8. 
e. 6. to ſhrw that 3s. 44 was the leaſt 
ſum by the ſtatute paid for a mortuary. 
If he had been pleaſed to cite the 
preamble, he would ſre how the poor 
labourers and others were ſqueezed by 
the clergy. And Dr. Gib/ſex does by no 
me1's like that ſtatute (vid 2 C, 
745) But there 1s no colour to ima- 
gine that a preſent made on the 
burial of the dead, which was a gift 
by way ef recompence for ſubtract- 
ing perſonal tythes and offerings, a 
kind of commutatien, is like to a 
burial fee; vid. 2 Inſt. 491. And 
even in mortuaries it is to be noted 
that they were not due by com- 

mona 


thin 
one. 


the 
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miniſtered according to the ceremonies of their religion un- 1744, 5- 
der a commiſſion ſent there from the Court of Chancery, it 


Ontcnune 


mon right, but by cuſtom only. The 
word »cotſe is the ſame a* corpſe. 
So that corſe preſent is a gift with the 
dead body, However this may be, 
wie moſt clear and certain, that by 
the common law of England, no fee is 
or cet was due for baptiſm or burial. 
which is de jure or of common right 
ard where any fee is due, it maſt be 
t+ the cuſtom of the particular pariſh 
ar place, v hick cuſtoms like all other 
cuſtome (it contreveriec) is triable and 
deter minable only in the King's tem- 
pora! courts by the King's temporal 
Judges, To this purpofe I cite Bur- 
deaux v Dr. Larcaſter et al. Ml. 9. 
3. Salk 332, but more fully reported, 
Caie . 3 fo. 171 (1) Burdeanx a 
French Protettant had his child bap- 
tized at the Fresch burch in the Sey, 
and Dr Lancaſter vicar of Saint Mar- 
tin's in the fields, in winch pariſh the 
Savey was, together with the pariſh 
clerk libelled, aga'nft him for the fee 
of 25 6d. for the vicar and 1s. for the 
clerk; and per Helt no fee is due of 
common right for baptiſm or burial, 
and where due it muſt ariſe from cul- 
tom, and the duty muſt be performed; 
and be allowed the caſe in Heb. 175 
to be la w; and upon ſolemn argument 
a prohibition was granted 2 Lato 
1030. Amlerſen v. Walker Sacramenta 
debent eſſe libera, in the cale of a 
daptiſm fee. And in Salk. 234. The 
can and chapter of Excter's caſe, it 
was adjudged that uo tee is due for 
burial, unleſs by cuſtom. 

But thoſe few caſes are ſefficient on 
this head; fince the defendant's coun- 
ſel candidly owned this point, that no 
burial fee was due of common right, 
and not due without the help of a cuſ- 
tom g and this brings me to 

The third and laſt point which we 
thick to be a very clear and a ſhort 
one, whether Dr. Ferncn 1s entitled to 
bac ;re of 38. 44. for the buriul of Ann 


Micklebrough in the new cemetery of BANG. 


Saint Geerge's Bloom 

Had the right o Dr Versen d 
ed on the canon law only, it would rot 
have aſſiſted him. Had it depended 
on cyſtom, it would have helped him 
in the piriſh of Se Giles, if he were 
reQor there. But this right depends 
neither on the commor law or cuſtom, 
but on the plain clear and expreſe 
words of two aQ- of parliament,which 
have deſtroyed the cuſtomary payment 
of 3s 4d. in ſuch part of Sant Giles”+ 
pariſh as is now part of Saint George's 
Blomnſbury, and introduced a parlia- 
mentary payment and 2 new method 
of aſcertaining adjvlting athxing and 
ſettling the burial fees, 

Th- words of 0 An c 1 FL 21. 
are theſe, It is eracted and declared 
that all parochial cuſtom« uſages bye- 
laws and priv ile ge: as are now in farce 
or uſe within any preſent pariſh which 
ſhall be divided by vittue of this act 
ſhall, notwithſtanding ſuch diviſion, 
continue and be iu force as well in and 
tor every new pariſh, as in and for 
ſuch pariſh as ſhall remain to the pre- 
ſent parochial church S&c.” If this 
clauſe hd ſtood without any variatian, 
we are of opinion, that Dr. Vernon 
would be entitled to receive the ſum 
of 3s. 4d., Which the 1erdict finds te 
be the cuſtomary tee due to the rectot 
of Saint Giles on the burial of every 
pariſhioner And we are of opinion 
that this ela uſe hath clearly transferred 
and carried over to the new pariſh of 
Saint George's Bloomſbury all legal and 
reaſonable cuſtoms in Saint Giles's, 
and even though the new cemetery ot 
Saint George's Blozemſbury was never 
any part of Saint Giles's, But ſect. 
31. has varied the twenty-firſt ſection, 
and cnaQts, That it ſhall and may be 
lawful for the commiſſioners or any 
five of them to aiceitain the ſum of 
money that Gall be paid ts the rector 


(1) 12 Med. 1793. 


and 
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1744, 5. became a queſtion whether thoſe depoſitions could be read 
— ia evidence here; and the Lord Chancelbr conceiving it to 


be a queſtion of conſiderable importance, deftred the aſſiſtance 


—_— * of Lee Lord Chicf Juſtice B. R., Wiles Lord Chief Jſtice 
Bas. C. B., and the Lord Chief Baron Parker, who after hear. 


ing the caſe argued were unanimouſly of opinion that the 
depoſitions ought to be read. 


The caſe is ſhortly reported in 1 Wi, 84, and more fully 
in 1 Att. 21. The following opinion was delivered by 


Willes Lord Chief Juſtice C. B. „I could ſatisfy mvſelf 
by merely ſaying that as to the preſent queſtion I am of the 
ſame opinion as the Lord Chief Baron: but as this is in a 
great meaſure a new caſe, as it is a queſtion of great impoc- 
tance, and as ſo much has been ſaid by the counſel on both 
ſides, I believe it will be expected that I ſhould give my 
reaſons for the opinion which I am going to give, though in 
the courſe of my argument I muſt neceſſarily rouch upon 


many things that have been already better ex preſſed by the 


Lord Chief Baron, 


and each officer belonging to each 
chuzch for every burial in any of the 
cemeteries or church-yards by this at 
intended to be purchaſed.” 

And the ſtatute 3 G. . c. 19. ſect. 
$., after taking notice of former ſta- 
tutes, ſuperadds ſeveral conditions pre- 
cedent to the rector's right of a burial 
fee. Whereas by the faid recited 
acts the commiſſioners or any five of 
them are empowered to aſcertain the 
ſums of money that ſhall be paid to 
each officer belonging to each new 
church, be it enacted that the commiſ- 
fioners with the conſent of the veſtry 
ſhall have full power to fix and aſcer- 
tain.what ſums ſhall be paid to the rec- 
tor and each officer of the new church 
of Saint George's Bloomſbury for or in 
reſpe& of any burial, which ſums when 
fo aſcertained ſhall be regiſtered in 
Daotter:' Commons, and when fo regiſ- 
tered ſhall be deemed and are hereby 
declared to be the ſums that ſhall be 


paid to the faid rector and pari 
cers for every ſuch burial.” 

So that until the commiſſioners aud 
veſtry have fixed the lum to be taken 
and the ſame regiſtered neither the doc- 
tor as rector, or any of the parochial 
officers, can take 3s. 4d. or any fee for 
the burial in the new cemetery in 


Saint George's Bloomſbury 


. The corn miſſioners and veſtry have 
an arbitrary power to ſettle the ſum, 
which may be more or leſs than 3s 4d. 
in the old pariſh. When it is ſettled 
and regiſtered, the rector will be le- 
gally entitled to the ſum to aſcertained. 
But it is not aſcertained and regiſtered; 
there:ore 


— muſt be for the plaia- 
ti An. 


N. B. A writ of error was 
brought on this judgment in B. R.; 
and in Michae/mas term 22 G. 2 the 
judgment of C, B, was affirmed.” 
MS. Abney J. 


Though 


1 


. ͤT 5 ww. vWF my 
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Though it be neceſſary only to give my opinion a hether 1744. 5. 


the depolitions taken in the preſent caſe can be read or not, 
yet it may be proper in order to come at this particular que 


$43 


7 Om1icuvas 


again/? 


tion, in the fiſt place to conſider the general queſtion, whe- BAN. 


ther an infidel, | mean one who is not a chriſtian, for in that 
caſe Lord Cate certainly meant it, can be admitted as a wit- 
neſs in any caſe whatſoever. If I thought with my Lord 
Coke that he could not, I muſt nece ſſarily be of opinion that 
the depoſitions in the preſent caſe could not be read as evi- 
dence. On the other hand, if I thought that infidels in all 
caſes and under all circumſtances cught to be admitted as 
witneſſes, the conſequence would be as ſtrong the other way, 
that theſe depoſitions ought to be read. But if I ſhould be 
of opinion (and I ſhall certainly go no further) that ſome in- 
fidels in ſome caſes and under ſome circumſtances may be 
admitted as witneſſes, it will then remain to be confidered, 
whether theſe infidels, who are examined in the cauſe under 
the circumftances in which they appear in this court, are 
legal witneſſes or not. 


As to the general queſtion, Lord Coke has reſolved it in the 
negative, Co. Lit. 6. þ That an infidel cannot be a witneſs ; 
and it is plain by this word “ infideP” he meant Jets as well 
as Heathens, that is, all who did not believe the chriſtian rel- 
gion. In 2 Inſt 507. and many other places, he calls the 
Jews Infidel Jews; and in the 4 Inft. 155, and in ſeveral 
other paſſages of his books, he makes uſe of this expreſſion 
Infidel Pagans, which plainly ſhews that he comprized both 
Fews and Heathens under the word Infidels; and therefore 
Serjt. Hawkins (though a very learned pains-taking man) is 
plainly miſtaken in his Hiftory of the Pleas of the Crown, 2 
vol. p. 434., where he underſtands Lord C:ke as not exclud- 
ing the Jews from being witneſſes, but only Heathens. But 
Lord Chief Juſtice Hale uncerſtood this in another ſenſe-in 
that remarkable paſſage of his, which I ſhall mention more 
particularly bye and bye. I ſhall therefore take it for granted 
that Lord Coke made uſe of the word Infidels here in the 
general ſenſe ; and that will, I think, greatly leſſen the au- 
thority of what he ſays; ' becauſe long before his time, and 
of late almoſt ever ſince the Jews have returned into-Eng- 
land, they have been admitted to be ſworn as witneſſes. But 
I think the counſel for the defendant ſeemed to miſtake the 


reaſon 
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1744, S. reaſon upon which Lord Coke went. For he certainly did 


OnrcurnpD 


egarnſt 


not go upon this reaſon, that an infidel could not take 3 
chriſtian oath, and that the form of the oath cannot be al. 
tered but by act of parliament ; but upon this reaſon, though 


Baxxzn, I think a much worſe, that an inſidel was not fide dignus nor 


worthy of credit ; for he puts them in company and upon 
the level with ſtigmatized and infamous perſons. And that 
this was his meaning appears more plainly by what he ſays 
in Calvin's caſe, 7 Co. 17. b., that all infidels are in law per- 
petual enemies; for between them as with the devils, whoſe 
ſubjeAs they are, and the chriſtians there is perpetual hoſti. 
lity, and can be no peace. For as the apoſtle ſaith 2 Cor. 
6. v. 15; quæ conventio Chriſti cum Balial? Que pars 


| fideli cum infideli? Infideles ſunt Chriſti et chriſtianorum 


inimici. And herewith agreeth the book in 12 H. 8. fol. 4, 
where it is holden that a Pagan cannot maintain any aQion 
at all. But this notion, though advanced by ſo great a 
man, is I think contrary not only to the ſcripture but to com- 
mon ſenſe and common humanity. And I think that even 
the devils themſelves, whoſe ſubjects he ſays the Heathen; 
are, cannot have worſe principles; and be ſides the irreligion 
of it, it is a moſt impolitic notion and would at once deſtroy 
all that trade and commerce from which this nation reaps 
ſuch great benefits. We ought to be thankful to providence 
for giving us the light of chriſtianity, which he has denied 
to ſuch great numbers of his creatures of the ſame ſpecies 
as ourſelves. We are commanded by our Saviour to do 
good unto all men, and not only unto thoſe who are of the 
houſchold of faith. And Saint Peter ſaith As 10. v. 3. 
35. That“ God is no reſpeQer of perſons, but in every 
nation he that feareth him and worketh righteouſneſs is ac- 
cepted with him.” It is a little mean narrow notion to ſup- 
poſe that no one but a chriſtian can be an honeſt man. God 
has implanted by nature on the mings of all men true notions 
of virtue and vice, of juſtice and injuſtice, though Heathens 
perhaps more frequently ad contrary to thoſe notions than 
chriſtians, becauſe they have not ſuch ſtrong motives to en- 
force them. But (as Saint Peter ſays) there are in every 
nation men that fear God and work righteouſneſs ; ſuch 
mer. are certainly fide digni and very proper to be admitted 
as witneſſes. I will not repeat what was ſaid by Sir George 


Treby in the caſc of monopolies in the State Trials, vol. 7. 


P- 5025 
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5025 of this notion of Lord Ccke's, and which was cited by 1744. 5- 
one of the counſel, but | think that it very well deſerves Congnnnd 


every epithet that he has beſtowed on it. | have dwelt the 


longer upon this ſaying of his, becauſe think it is the any ons 
authority that can be met with to ſupport this general affer- gaze. 


tion, that an infide] cannot he a witnets. For though it may 
be founded upon ſome general ſayings in Braden, Fleta, and 
Briton, and other old books, thoſe I think of very littie 
weight, and therefore ſhall not repeat them; fiſt, becauſe 
they are only general ditaz and in the next place, becauſe 
theſe great authors lived in very bigotte d Popiſh times, when 
we carried on very little trade except the trade of religion, 
and conſequently our notions were very narrow, and ſuch 
as | hope will never prevail again in this country. As to 
what is ſaid by that great man the Lord Chief Juſtice Fer- 
teſcue, in his book De Laudibus, b. 26, that witnefles are to 
be ſworn on the holy evangeliſts ; he is ſpeaking only of the 
oath of a chriſtian, and plainly had not the preſent queſtion 
at all in his contemplation. To this aſſertion of my Lord 
Coke's (beſides what I have already ſaid) I will oppoſe the 
practice of this kingdom before the Jews were expelled out 
of it by the ſtat. 18 E. 1. For it is plain both from Madex”s 
Hiftary of the Exchequer, p. 167 and 174, and from Sell. 
vol. 2. p. 1469, that the Jews here in the time of King 
Jaln and Henry the Third were both admitted to be witneſſes 
and likewiſe to be upon juries in cauſes between Chriſtians 
and Jews, and that they were ſworn upon their own books 
or their own roll which is the ſame thing. I will likewiſe 
oppoſe the conſtant practice here almoſt ever ſince the Jeu 
have been permitted to come back again into England ; viz. 
from the 19 Car. 2., (when the cauſe was tried which is re- 
ported 2 Keble 31 4.) down to the preſent times, during which 
I believe not one inſtance can be cited in which a Few was 
refuſed to be a witneſs and io be ſworn on the Pentateuch. 
To this affertion I ſhall likewiſe oppoſe the very great aui ho- 
rity of Lord Hale, 2 vol. 279. And though this has often 
been mentioned by the counſel, it is ſo full of law, of good 
ſenſe, and the ſpirit of chriſtianity, that I think it cannot be 
repeated too often; decies repetita placebit. It is ſaid by 
Lord Coke that an infidel is not to be admitted as a witneſs; 

the 
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1744, g.the conſequence of which would be that a Few, who only 
owns the Old Teſtament, could not be a witneſs. But [ take 


| it that although the regular oath, as it is allowed of by the 
Omrcuvxap Laws of England is tactis ſacroſanctis Dei Evangeliis, which 


' ag inſt 
Ban. 
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ſuppoſeth a man to be a chriſtian, yet in caſes of neceſſity, 
as in foreign contracts between merchant and merchant which 
are many times tranſacted by Jewiſh brokers, the teſtimony 
of a Few taQto libro legis Moſaic is not to be rejected, and 
is uſed (as J have been informed) amongſt all nations. Yea 
the oaths of idolatrous infidels have been admitted by the 
municipal laws of many kingdoms, eſpecially ſi juraverint 
per verum Deum creatorem ; and ſpecial laws are inſtuuted 
in Spain touching the forms of the oaths of infidels ; vid. 
Covarruviam, tom. 1. p. 1. de juramenti forma.” And he 
mentions a caſe where it would be very hard if ſuch an oath 
ſhould not be taken by a Turk or Jew, which he holds 
binding; „for poſſibly he might think himſelf under no 
obligation if he were ſworn according to the uſual form of 
the Courts of England: but then it muſt be agreed that the 
credit of ſuch teſtimony muſt be left to the jury.” Upon 


this citation of Lord Hale out of Cyvarruviam | ſhall ſay 


once for all, that I do not lay any great ſtreſs on the citations 
out of the Civil Law Books, not only becauſe I think the 
preſent caſe does not want them, but likewiſe becauſe they 


only ſhew that there are particular laws and edicts in other 


countries which determine this queſtion there, and therefore 
they are not ſo applicable to the preſent caſe, fince it js not 
pretended that there is any act of parliament, which has 
ſettled this matter. This uſe indeed, and this only, can be 
made of theſe citations to ſhew that the opinion of the le- 
giſlature in other countries has been for admitting this ſort 
of evidence. 


The laſt anſwer that I ſhall give to this aſſertion of Lord 
Coke's, as explained in Calvin's cafe are his own words in his 4th 


Inſt. p. 155. Fœdus pacis or commercii, (ſaith he,) though 
not mutui auxilii, may be ſtricken between a Chriſtian Prince 
and an Infidel Pagan; and as theſe 


leagues are to be eſtabliſhed 
by oath, a queſtion will ariſe whether the Infidel or Pagan 


Prince may ſwear in this caſe by falſe gods, ſince he thereby 
F | offendeth 
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off:ndeth the true God by giving worſhip to falſe gods. This 1744, 5. 
doubt (ſaith he) was moved by Publice la to Saint Auguſtine, ———— 
who thus reſolveth the ſame; He that taketh the credit ofen 
him who ſweareth by falſe gods not to any evil but good, he g 
doth not join himſelf to that fin of ſwearing by devils but is 4. 
partaker with thoſe lawful leagues, wherein the other keepeth 

his faith and oath: but if a chriſtian ſhould anywars induce! 

another to ſwear by them, he would grievouſly ſin. But 

ſeeing that ſuch leagues are warranted by the word of God, 

all incidents thereto are permitted.” This is (I think) as in- 
conſiſtent as poſſible with his notion that an infidel is not fide 

dignus, and a full anſwer to what he ſaid in Calvix's cafe on 

this head; and therefore 1 ſhall leave him here, having (L 

think) quite deftroyed the authority of his general rule, that 

none but a chriſtian ought to be admitted as a witneſs. 


] ſhall now proceed to explain the nature of an oath, which 
will | think contribute very much towards the determination 
of the general as well as the preſent queſtion. If an oath 
were merely a chriſtian inſtitution, as baptiſm, the ſacrament, 
and the like, I ſhould be forced to admit that none but a 
chriſtian could take an vath. But oaths were inftituted long 
before chriſtianity was made uſe of to the fame purpoſes as 
now, were always held in the higheſt vencrat:on, and are al- 
moſt as old as the creation. Juramentum (according to Lord 
Cale himfelf) nihil aliud eſt quam deum in teſtem vocare ; and 
therefore nothing but the belief of a God and that he will 
reward and punifh us according to our deſerts is neceffary to 
quality a man to take the oath. We read of them therefore 
in the moſt early times. If we look into the facred hiſtory, 
we have an account in Genefss, c. 26. v. 28. and 31; and 
again Genefir, c. 31. v. 53, that the contracts betwixt [/aac 
and Abimelech, and between Jacob and Laban, were confirmed 
by mutual oaths ; and yet th contracting parties were of 
very differgat religions, and ſwo e in a different form. It 
would b: endle's to cite the places in th: O'd Te iment where 
mention is made of taking an oath upon ſolemn occaſions, 
and how a reverence was always paid to it [I ſhall 
only take notice of three, one in Numb. 30. 2. * He that 
ſweareth an oath bindeth his ſoul with a bond.” Another 
is Deut. c. 6. v. 13. 8 fear the Lord thy God, 

n and 
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» Where a righteous man is deſcribed in this — 1 4 8 

i who ſwearcth unto his neighbour and diſappointeth him not, 
BAU. though it were to his own hindrance.” 


From the paſſages of the New Teflament, where mention | 
is made of an oath, it is plain that it continued to be uſed in 
the ſame manner, and to be had in the ſame, if rot greater 
veneration after the coming of our Saviour. nature K 
an oath was not at all altered, only as the promiſe of reward 
and puniſhments in another world was then more clearly re. 
vealed, the obligation of an oath grew much ſtronger, and 
thoſe who were really chriſtians were under a greater appre. 
henſion of breaking it. An oath for confirmation (laith 
St. Paul) is an end of all flifc,” Heb. c. 16. Abd I canney 
forbear mentioning one paſſage more out of the New Tefle- 
ment to ſhew what great reverence was paid to an oath even 
by the moſt wicked men; and under what great apprehen. 
fGons they were of breaking it. It is in Matt. c. 14. v. 6. to 
9, and it is related in the ſame manner by Saint Mark, c. 6. 
wv. 23 to 26, that Herod having ſword to Herodies that what. 
ſoe ver ſhe aſked of him be would give it her, though he was 
exceeding ſorry when ſhe aſked of him the head of Saint 
the Baptiſt, yet for his oats ſake and the ſake of them who 
ſate with him he would not rejec her. And I cannot help 
likewiſe in this place (though a little out of courſe) take no- 
tice of what is ſaid by LaFantius on this ſubje &, that ſome 
in his time, who were ſo very wicked as not to be afraid even 
of committing murder, yet had ſuch a veneration for an oath 
and ſuch a dread of being foreſworn that when purged upon 
their oaths they durſt not deny the fact. 


If we look into profane authors, we ſhall find much 
the ſame account of an oath. | ſhall mention only two or 
three of the moſt ancient and beſt of them. It appears in 
ſeveral places in Hamer, that not only his heroes but likewiſe 
his gods, whom he repreſents as gods of the ſecond rank 
ſubje& to one ſupreme being, frequently confirmed their pro- 
miſe or threats with an oath, and they were then looked 
as unal:erable. In two places » 
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de gereratione dearum, and the other in another book, it is ſaĩd 1744. 8. 


that horrible misfortunesand puniſhme nts will befal thoſe who 
ſwear falſely. So in the beginning of Pythagoras”'s Golden 


Verſes, conſidering an oath as very ſacred and as a ſort of re-Ow1cnwnn 
rge in his Bassa. 


lizious worſhip. And Hierecles, who is very l 
comment on this paſſage, ſays an oath was looked upon by 
the ancient fathers as one of the moſt ſolemn aQs of reli- 
gion. I ſhall conclude with Cicero, who never ſpeaks of an 
oath but with the greateſt reverence, and as the ſ tie 
which can be laid upon men, Nuilum vinculum ſays he) ad 
aſtringendam fidem majores noſtri arQtius jurejurando eredi- 
derunt. To theſe great authorities | ſhall only beg leave to 
add the ſentiments of two modern writers, but writers of very 
great credit, mean Gretius de jure belli et pacis;, lib. 2. c. 
13. { 1. His words are, Apud omacs populos et ab omni 
ævo circa pollicitationes pt omiſſa et contratus maxima ſem- 
per vis fuit jurisjutandi. And Tilletſen's Sermons, vol. 1. p. 
241. where he ſays that © It is the general practice of man- 
kind, which has univerſally obtained in all ages and nations 
to confirm things by an oath in order to the ending of dif- 


ferences.” 


It is very plain from what I have ſaid that the ſubſtance of 
an oath has nothing to do with Chriſtianity, only that by the 
Chriſtian religion we are put ſtill uader great obligations not 
to be guilty of perjury : the forms indeed of an oath have 
been ſince varied, and have been always different in all coun- 
tries according to the different laws religion and conſtitution 


of thoſe countries. But till the ſubſtance is the ſame, which 


is that God in all of them is called upon as a witneſs to the 
truth of what we fay. Gretius in the ſame chapter ſect 10. 
ſays, forma jurisjurandi verbis differt, re convenit. There 
ace ſeveral very different forms of oaths mentioned in Selden, 
vol. 2. p. 1470.: but whatever the forms are he ſays, that is 
meant only to call God to witne's to the truth of what is 
ſworn; © ſit Deus teſtis, © fit Deus vindex,” or © ita te 
Deus adjuvet,” are expreſſions promiſcuouſly made uſe of in 
Chriſtian countries; and in ours that oath hath been fre- 
quent!y varied; as ita te Deus adjuvet taQis ſacroſanctis 
Dei Evangeliis;” © ita & et ſacroſancta Dei Evangelia ;” 
ita &c et omnes ſanQi.” And now we keep only theſe 
words in the oath, * ſo help vou God,” and which indeed 

Nu 2 are 


$4+ 


HILARY TERM, 18 Guo: Il. Chon. 


1744. 5. are the only material woads, and which any heathen who he. 


ese a God may take as well as a Chriſtian. The kiffing 


2 


Quic uur 


the book here, and the touching the bramin's hand and foot 
at Catutta, and many other different forms which are made 


Baruzs. uſe of in different countries, are no part of the oath, but are 


only ceremonies invented to add the greater ſolemnity to the 
taking of it, and to expreſs the affent of the party to the 
oath when hedoes not repeat the oath itſelf : but the ſwearing 
in all of them, be the external form what it will, is 
God Almighty to be a witneſs, as is clear from theſe werdy 
of our Saviour in Matthew, chap. 23. v. 21. and 22. Whoſs 
ſweareth by the Temple ſweareth by it and by him that 
dwelleth therein; and he that ſweareth by Heaven ſweareth 
by the Throne of God and by him that fitteth thereon.” 
As to what was ſaid by the counſel that Chriſtianity is part of 
the law of England, (which is certainly true as it is here eſta- 
bliſhed by laws) and that therefore to admit the oath of « 
heathen is contrary to the law of Englend; it appears from 
what I have already laid down that there is nothing in that 
argument, fince an oath is no more a part of Chriſtianity 
than of every other religion in the world. There is likewiſe 
as little in another argument which was made uſe of, that an 
oath cannot be altered but by act of parliament; for the form 
of an aſſertory oath here hath been ly varied (as I have 
already And what Lord Coke ſays in the 2 luft. 
459. and 3 Inff. 165, that an oath cannot be altered, nor a 
new one impoſed, but by authority of parliament plainly re- 
lates only to promiſory oath or oaths of office as thoſe of 
Privy Counſellors, Judges, Sheriffs, and the like, and not at 
all to oaths taken by witneſſes. As to the mentioned 
out of the State Trials where the Lord Chief Juſtice aſked 
if the witneſs were a Chriſtian or not, who appeared to be 
otherwiſe by his mien and drefs and was going to take the 
common oath, and as to what was ſaid that Ford Chief Juſ- 
tice Eyre once refuſed to ſwear a man on the Evangelifts who 
was not a Chriſtian, and that Lord Chief Baron Gilbert did 
the ſame to one who when aſked whether he believed in Chriſt 
declared that he did not know who Chrift was; very link 
can be inferred from either of theſe inſtances, ſince it does 
not appear that the faQ, to which the witneſs was gomg to by 
ſworn, arofe in a foreign country, or that it was a mereantile 
cauſe, or that it was ever inſiſted on 9992 
| g W 
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349 
other manner than in the 744, 5. 


common form upon the Holy Evangeliſts. Ga 


Ou ien uud 


Having now I think ſufficiently ſhewn that Lord Coke's rule f Nals. 


is without foundation either in ſcripture, reaſon, or law, that 
| may not be underſtood in too general a ſenſe, I ſhall repeat 
it over again, that I only give my opinion that ſuch infidels 
who believe a God and that he will puniſh them if they ſwear 
falſely, in ſome caſes and under ſome circumſtances, may 
and ought to be admitted as witneſſes in this though a Chriſ- 
tian country (a). And on the other hand I am clearly of 
opinion that ſuch infidels (if any ſuch there be) who either 
do not believe a God, or, if they do, do not think that he 


will either reward or puniſh them in this world or in the next, 


cannot be witneſſes in any caſe nor under any circumftances, 
for this plain reaſon, becauſe an oath cannot poſſibly be any 
tie or obligation upon them. I therefore entirely diſagree 
with what is reported to have been ſaid by Lord Chief Juſ- 
tice Ley in 2 Rol. — 346. Tr. 21 Jam. 1. B. R., that in the 
trials of matters ari 


ing beyond ſea we ought to allow ſuch 
proof as they beyond fea would allow. This would be leay- 
ing this point on ſo very looſe and uncertain a foot, that I 
cannot come into it; for if this rule were to hold, confider- 


ing in what a ſtrange manner juſtice is adminiſtered in ſome 


foreign parts, God knows what evidence muſt be admitted. 
Nor can [ with the reſolution in the caſe of Alſop v. 
Bowtrell, Cra, Fac. 541, 2. M. 17 J. 1. B. R. where it was 
holden that a er rtiſicate under the ſeal of the miniſter at 
Utrecht and of the faid town of the marriage of two perſons 
there, and that they cohabited together as man and wife, was 
a ſuſici:znt proof. To admit the certificate of the miniſter 
of the fat of the marriage at a place where there is 
no biſhop might perhaps be equal and be reſembled to 
the certificate of the biſhop (ö) here, which is in ſome 
caſes concluſive evidence of a marriage. But I am clearly 
of opinion that the certificate of their cohabiting together 
ought not to have been admitted. For our law never allows 


(a) See Fobn Morgan's caſe, Leach Inte Lord Chief Juſtice (Eyre) of the 
Cre. Caf. 58. where a Mahonactan was Commen Pleas on the ſubjrch of the 
fworn upon the Koran at the Old Bailey, Biſhop's certificate of a marriage in I 
is 2 proſecution for a capital oſtence. derts v. Iiderten, 2 H. Bl. Rep. C. 

(5) Lee 2 learned argument of the B. 163. et ſeq ; 
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1744» 5-2 certificate of a mere matter of fa (a), not coupled with 
— any matter of law, to be admitted as evidence. Even the 
Onicnony the certificate of the King under his ſign manual of a matter 


againfl 
Bazxin 


of fact, (<xcept in one old caſe in Chancery Heb. 213) has 
been always refuſed; and it would be ſtrange if we ſhould 
give greater credit to the certificate of a miniſter at Utrecht 
than to that of the King himſelf. Beſides it is not the beſt 
evidence that the nature of the thing will admit, but the 
proper and uſua] evidence of a faQ ariſing beyond fea is an 
affidavit or depoſiiion taken before a public notary and ceru- 
fied to be ſo nndcr the ſeal of the place or the principal 
officer of the place, which has been admitted as evidence in 
ſome caſes, where it would be too expenſive, conſidering the 
nature of the cauſe, to take out a ſpecial commiſſion. Be. 
fore I conclude this head | muſt beg leave again to take notice 
of what is ſaid by Lord Hale, that it muſt be left to the jury 
what credit mutt be given to theſe infidel witneſſes. For [ 
do not think that the ſame credit ought to be given either by 
a court or a jury to an infidel witneſs as to a Chriſtian, who 
is under much ſtronger obligations to ſwear nothing but the 
truth. The diſtinction between the competency and credit 
of a witneſs is a known diſtinction, and many witneſſes arc 
admitted as competent to whoſe credit objections may be 
afterwards made. The rule of evidence is that the beſt evi. 
dence muſt be given that the nature of the thing will admit. 
The beſtevidence which can be expected or requiredaccording 
to the nature of the cafe muſt be received, but if better exi- 
dence be offered on the other fide, the other evidence, though 
admitted, may happen to be of no weight at all. To explaia 
what I mean; ſuppoſe an examined copy of a record (as it 
certainly may) be given in evidence ; if the other fide after- 
wards produce the record itſelf, and it apprars to be different 
from the copy, the authority of the copy is at an cad. To 
come nearer to the preſent cafe ; ſuppoſing an infdel who 
believes a God and that he will reward and puniſh him in this 
world, but does not believe a future ſtate, be examined en 
his oath (as I thak he may,) and on the other fide to contre- 
dict him a Chriſtian is examined, who believes a future ſtate 


() But ſee an inſtance to the con- ſervice of the mayor of Bordeaux, |! 


trary in the ancient law. 9 Cs 31. 6. ; ſhall be tried by tke certificate of the 


Ce. Lit. 74. a. © If it be alleged in mayor of Herder ” 4 EA 4. 10— 
avoidance of an outlawry that the de- Sce alſo 6 D. & Z. 619. Ke. 
fencant was in priſon at Zaurdeaa inthe | 
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| ond that he ſhall be praithed in the next world as well as in 1344, 6. 
this, if he does not ſwear the ttb, | think that the fame yo 
ere dit ought not to be given to an infid | as to to a Chriſtian, 

| be cauſe he is plainly not under fo ſtrong an obligation. 9 

I have now done with the general queſtion. And what I — 
| have ſaid upon that muſt plainly ſhew of w hat opinion I am 

in reſpe& to the preſent queſtion; and therefore I ſhall be 

ver y ſhort as to that. I think, after what I have already faid, 

] need fay nothing more to determine this point than barely 

to ſtate the facts relating to it as they ſtand now before the 

court. 


It is admitted that the cauſe is concerning a mercantile 
affair, which was tranſacted in a foreign heathen country, at 
Ca'cutta. li muſt be agreed that it is greatly to the advantage 
of this nation to carry on a trade and commerce in foreign 
countries, and in many countries inhabited by heathens and 

rticula ly in this town, in which we have eſtabliſhed a 

Qtory for that purpoſe. A trade was accordingly carried 
| on there between the plaiatiff a heathen and ſubject of that 
country, and a Chriſtian merchant a ſubj & of England. It 
is inſiſted by the plaintiff that the Egli merchant, being 
greatly in his debt, withdrew into Eng/and and conſequently 
was not amenable to the courts of juſtice in that country, 
where if he could have tried his cauſe this evidence which is 
now in diſpute would have certaiuly been admitted. He ful- 
lowed his d. btor into England, which was the only remedy 
that he had left, and filed his bill againſt him in the Court of 
Chancery here. No one will (| believe] now ſay that he had 
not a right to bring ſuch a ſuit, or that he is not entitled to 
juſti For though there was ſuch an old notion in popiſh 
times, and for ſome little time afterwards till the reformation 
was fully eſtabliſhed, that even an alien friend «ſpecially if he 
were an infidel could not ſue in a court of juſtice here, this 

moſt abſurd wicked and unchriſtian notion has (God be 
. thanked) been long fince exploded, and will L hope never be 
revived again. It bring admitted that he may bring his ſuit 
here, and conſequently that he is entitled to juiſtice, it fol- 
lows that he muſt be at liberty to his c vidence here 
in order to make out his caſe, And if he produce his evi- 
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dence, it muſt be upon oath; for it would be abſurd to give 
an 
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an infidel more credit than a Chriſtian, which we moſt do if 


nnn infidel's evidence be ne ceſſary in order to do juſtice, and 


yet he cannot be examined upon oath; he muſt therefore be 


On1cnounp examined upon oath in ſome ſhape or other. In order to 


. 


obtain juſtice the plain: iff in this cauſe laid his caſe properly 
before the Court of Chancery, and prayed a commiſſion to 
Calcutta; and the Court of Chancery, I think very rightly and 
with t juſtice, ordered a commiſſion to go, and that the 
words © on the Holy Evangeliſts“ ſhould be omitted, and 
the word “ folemaly” inferted in their room; and likewiſe 
very prudently directed that the commiſſioners ſhould certify 
the return of the commiſſion in what manner the oath 
was adminiſtered to the witneſſes examined on the commiſ. 
fion; and what religion they were of. The commiſſioners 
accordingly returned that the oath was adminiſtcred to the 
witneſſes in the ſame words as here in England, which fully 
anſwers the objection (if there was any thing in it) that the 
form of the oath cannot be altered; and they certified that 
after the oath was read and interpreted to them, they touchei 
the bramin's hand or foot, the ſame being the uſual and moſt 
ſolemn manner in which oaths are adminiſtered to witneſſes 
who profeſs the Gent: religion, and in the ſame manner in 
which oaths are uſually adminiſtered to perſons who profefz 
the Gentoo religion on their examination as witneſſes in the 
courts of juſtice ere cte d by virtue of his Majeſty's letters pa- 
tent at Calcutta; and they further certified that the witneſſes 
fo examined were all of the Gentoo religion. This certificate, 
I think, fully anſwers the obje ction that it does not a 
that the witneſſes believe a God, or that he will puniſh them 
if they ſwear falſely ; which (as I have already ſaid) | admit 
to be requiſites abſolutely neceffary to qualify a perſon to takt 
an oath. I do not at all rely upon the books which were 
cited and which give an account of the Gentoo religion. But 
it is plain from the certificate itſelf that they believe and 
worſhip a God, and that they have priefts for that purpoſe, 
which would be of no uſe if they did not believe that ht 
would reward or puniſh them according to their deſerts The 
certificate likewiſe anſwers this objection, that the oath being 
only read to the witneſſes it does not appear that they ſaid or 


did any thing which ſignified their affent to it; for touching 
the 
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God,” it being their uſual form, is as much fignifying* their 
affent as kiffing the book is here, where the party ſwearing 


likewiſe ſays nothing. And the caſe cited by Lord Chief Baron Onrcuver 
from 2 Sid. 6. Mich. 1657. plainly proves this, where Chief Me 


Juſtice Glyn was of opinion that Doctor Owens holding up 
bis right hand was ſufficient without touching the book. And 
Lord Stairs in his Inflitutes of the Lows of Scotland, p. 692 
confirms this, where he ſays, It is the duty of Judges in 
taking the oaths of witneſſes to do it in thoſe forms that will 
moſt touch the conſcience of the ſwearers according to their 
perſuaſion and cuſtom; and though quakers and fanatics de- 
viating from the common ſentiments of mankind refuſe to 
give a formal oath, yet if they do that which is materially 


the ſame, it is materially an oath. 


The only objeAion that remains againſt admitting this e vi- 
dence is that theſe witneſſes will not be liable to be indifted 
for perjury ; becauſe they are not ſworn ſupra ſacroſancta 
Dei Evangelia, which words, as was inſiſted, are neceſſary 
in every ſuch indictment, and therefore they ate not under 
the ſame obligations to ſwear truly as Chriſtian witneſſes are. 
But this objection has been in 2 great meaſure already an- 
ſwered by the Chief Baron, and it may receive two plain an- 
ſwers; firſt, that theſe words ſupra ſacroſancta Dei Evan- 
gclia,” or © taQtis ſacroſanQtis Dei Evangeliis” are not neceſ- 
ſary to be in an indictment for perjury. They have been 
omitted in many indictments againſt Jews, of which ſeveral 
precedents have been laid before us; and they are not in the 
precedents of ſuch indiQments which I find in an ancient and 
very good book, entitled Veſt's Simboleography : but it is only 
ſaid there“ ſupra ſacramemum ſuum dixit et depoſuit” ac 
* arflimavit et depoſuit.” Beſides this argument, if it prove 
any thing, proves a great deal too much; for if there 
were any thing in it, many depoſitions even of Chriſtians 
have been admitted, and many more muſt be admitted 
or elſe there will be a manifeſt failure of juſtice, where the 
witneſſes are certainly not liable to be indited ; for when 
the depoſitions of witne ſſes are taken in another country, 
it frequently happens that they never come over hither, 

| or 


the hand or foot of the prieſt after theſe words © fo help me 1544. 5. 
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1744. 5. * if they cannot be iadicted for perjury becauſe the d 
L—— was committed in another county. Thoſe therefore who 
are plainly not liable to be indited for perjury have often 
1 been, and for the ſake of juſtice muſt be, admitted as wit- 
Bazxzzs. neſſes; and ſo there is an end of this objcRiicr. 


From what I have ſaid it is plain that my opinion is that 
' theſe depoſitions ought to be read in evidence.” 
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A declara- ENRY King, otherwiſe Henry Vaughan Ning, of &c way 
— attached io anſwer Edward Evans. The dcclaration, 
tainſt John which was in aſſumpſit for wol k and labour, deſcribed the 
— defendant by the name of Henry. 
mes & 

2 bag » for The defendant pleaded in abatement, thus; Henry Vaughn 
hv. King, who was attached by the name of Henry King ſays 
two Chriſ- that he is not nor can be underſtood to be the ſame perſon 
ws aame*- againſt whom the faid Edward hath brought his action, be- 
bad plez ia Cauſe his name of baptiſm is Henry Vaughan and his ſur name 
abatement, King, and by the ſame name hath always been named and 
baden, called, without this that his name of baptiſm is that of Henry 
aame of alone, or by the name of baptiſm of Henry alone he was 
baptiſm 4d ever named or called &c. 


io. 


The plaintiff replied that the ſaid Henry Vaughan is and at 
the time of ſuing forth the original writ and long before 
was called and known as well by the name of Henry aloce 
as by the ſaid name of Henry Vaughan &c ; and this he prays 
may be enquired of by the country. 


The defendant demurred, and ſhewed for cauſe that the 
plaintiff replied new matter, and had concluded his replics- 
tion to the country, when he ought to have concluded with 
an averment. 
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This caſe was argued on Wedneſday the 15th of Muy by 1545. 


the plaintiff; and the opinion of the Court was now given 
uy Ev aus 
ils, Lord Chief Juſtice (after ſtating the pleadings,) as —— 


follows. 


« Upon this demurrer it comes now before the Court ; 
2nd obje tions have been taken by my Brother Be/field io 
the declaiation and the replication, and by my Brother 
Draper io the plea. 


The objeQion to the declaratian was, that the defendant 
is ſued by two Chriſtian names, whereas a man cannot have 
two Chriſtian names at one and the ſame time; and for this 
my Brother Beifi-'d cited Panton v. Chowles, Mow Bg- ; 
Field v. Winlow, Cro. Eliz. 897; and Watkins v. Oli oer, Crs. 
Fac. 558. The caſe in Meer of Panton v. Chowles is thus ; 
the plaintiff, as adminiſtrator of Eleqn?y Dancaſtell, brought 
an action of debt againſt the defendant upon a bond entered 
into by him; he pleaded that Elzanor in her lifetime by the 
name ot Ellen releaſed to him all actions and demands: the 
plaintiff replied non eſt ſactum El-anore, on which iſſue was 
joined, and found for the plaintiff; and upon a motion in 
arreſt of judgment it was bolden that the verdi& was right, 
for that 2 perſon cannot have two names of baptiſm at the 
ſame time. But the pleadings may happen to be ſo that a 
perſon may be concluded by eſtoppel to ſay that his name is 
otherwiſe than that by which he has ſigned a deed (a). The 
caſe of Field v. Winkw in Cra. Eliz. is thus; in debt oa 
bond the plaintiff declared that the defendant James by the 
name of Join Winkw bound himſelf in a bogd to the plain- 
tiff; the defendant prayed oyer of the bond, and it appeared 
that the defendant had bound himſelf by the name of Jalu, 
to which the defendant demurred; and all the Court held 
that the aQion lay not, for Jan cannot be Famer (b). The 
caſe of Watkins v. Oliver, in Cro. Jac. is much the ſtrongeſt 


(a) Vid. Smithſen v. Smith, E 17 replied that the defendant was as well 
C. 2. ſup. 461. known by the ore name as the other, 

(b) But if the defendant had been and given in evidence the defendant's 
ſued by the name of Jobs, and had fignature to the bond by the name of 
pleaded in abatement that his name Jebs. | 
ae James, the plaintiff might have 


of 
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Frans 


UG, 


FASTER TERM, 18 Geo: II. C. P. 


alias Edward Watkins, that he by the name of Edmund was 
bound in a bond for 1oo/., and for nonpayment the aQion 
was brought ; the condition was that Roger Watkins ſhoulg 
pay 501 to the plaintiff upon ſuch a day. The defendant 
pleaded payment at the day, and iſfue thereupon, and found 


for the plaintiff, and judgment for him in the King's Bench. 


But upon error brought in the Exchequer Chamber the judg- 
ment was reverſed by all the juſtices and Barons, for Eduard 
is bound and Edmund is ſued, which cannot be intended to he 
one and the ſame perſon; and no averment can help it, for 
one cannot have two Chriſtian names, and there can be no 
eſtoppel as this caſe is. The caſe of Clarke v. Iſteal in 1 
Lutw. 894. is thus; in debt on a bond the plaintiff declared 
that Sir Robert Clarke the defendant, by the name of Jak 
Clarke, became bound; the defendant pleaded non eſt fae- 
wm, and on a ſpecial verdi& judgment was given in the 
King's Bench for the plaintiff: but it was reverſed by the 
whole Court in the Exchequer Chamber. Many cafes were 
eited in 1 Lutwick as a foundation for this revei ſal ; 

the reſt the caſes before mentioned and the caſe of Shotboit 
in Dyer 279. b. Tr. 10 & 11 Eliz There an attion of debt 


- on a bond was brought againſt William Sorbet; and the 


plaintiF declared againſt him by the name of William Shet- 
bolt alias Jain Shotbo/t. The bond appeared on the-evidence 
to be made and figned by Jain Shotbolt ; and upon a ſpecial 
verdit found the Court were of opinion that he could not 
recover in that action, but that the action ought to have 


been brought againſt him by the name of Fon, and then - 


he would have been eſtopped to ſay that his name was not 
Falun, he having ſigned the bond by that name. Another 
caſe likewiſe is there ſaid to have been afterwards adjudged 
urpin v. Taxen, Hil. 18 Els. 


in the fame manner between 7 
There is alſo cited in Lutwich the caſe of Maby v. 
where in an action of debt brought againſt on the executor 
of Edmund Shepherd, the bond ſet forth is ſaid to be the 
bond of Edmund : but upon eyer prayed it appeared that he 
was called Edward in the bond, and though it appeared that 
he ſigned it by his right name Edmund, and though on non 
eſt faQtum pleaded a verdict was given for the plaintiff, yet 


+ (@) Cre. Tac. 640. 


judgment 


| 
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was arreſted by the opinion of the whole Court, 1746. 
——— 


which was I think going a great way. 


However, whatever might be my own opinion if this were Evam 


2 new point, | think I am obliged by theſe authorities, which 
are moſt of them much ſtronger than the preſent caſe, to be 
of opinion that the writ and declaration in this cafe are not 
good. For theſe caſes are all upon bonds, where there is 
much more reaſon to ſay that the defendant may have two 
names than in the preſent caſe. For in the caſe of a bond if 
the action be brought againſt the defendant by the name 
mentioned in the bond, he is e ſtopped to ſay that that is not 
his name; and to be ſure he cannot ſay that his right name 
is not his name; ſo that in that caſe he may in ſome ſenſe be 
faid to have two names. But the defendant cannot be faid 
in any ſenſe to have two names in the preſent caſe, which is 
an action on the caſe upon ſeveral promiſes and neither of 
them on a note. And therefore as no man can have two 
names at the ſame time, this declaration maſt be wrong. 
As to what is ſaid in Salk. 6. (s), that a man may have two 
names, the one of baptiſm and the other at 
and that after confirmation his name of baptiſm does not 


ceaſe, no more can be meant, but that if beſore confiema- 


tion (for a man may not happen to be confirmed until after 
twenty-one) he executed any thing by his name of baptiſm 
he may be fueg by that name after his confirmation. But 
after confirmation he has no other name but 'the name that 
he then took (5); otherwiſe the rule-would not hold (which 
yet is certainly true) that a men ' cannot have two chriſtian 
names at the ſame time. pee 


As therefore I am of opinion that the declaration is not 
good, it is immaterial whether the plea or replication be 
good or not. But as objections have been made to both of 
them, I will fay a litth upon each. 


And firſt, as to the plea; I 2m clearly of opinion that it is 
not good, for that it is no anſwer to the plaintiff's declaration. 
For he only fays that his name of baptiſm is Henry Faughan, 


( Holman v. Walden, Salk. 6. Gawdy, Chief Juſtice of the Court of 
(b) See the inftance of Sis Freacis — no £2. 5 


end 
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1745. and traverſes that his name of baptiſm is Henry alone, or that 
Jem he was ever called or known by that name of beptifm, which 


Erans 


Tor. 


may be true and yet his name may be Henry ; for n may be 
his name of confirmation, or he may be a Jew or a Heathen, 
And I can find but one precedent of this fort which is that 
of Shield v. Cliff, in Fareſley 104; and there the 

over-ruled, and a reſpondeat ouſter awarded. In all the pre- 
cedents in Raftall (a) which were cited, the defendant tra. 
verſes that the plaintiff was ever called or known by that 
name, and there is not a word of baptiſm in any of them. 
And the plea in 1 Lutw. 10, from which it was ſaid that this 
was copied, is quite different from this; for there the tra- 
verſe is in the ſe words, abſque hoc quod ipſe nominatur vel 
vocatur Robertus ſeu per idem nomen vel cognomen unquam 
cognitus ſeu vocatus fuit &c, and not a word of the name 


of baptiſm. 


Being clearly of opinion that the plea is bad for this reaſon, 
I ſhall ſay nothing of the other objection to it, that it begins 
with ſaying that the defendant was attached by the name of 
Henry King, which is contrary to the declaration. 


. And being of opinion that the declaration and plea are 
goth bad, I will give no poſitive opinion on the replication, 
but I am inclined to think that that is bad likewiſe for the 
reaſon aſſigned as cauſe of demurrer ; for the plaintiff hav- 
ing alleged ne matter, and not barely denied the defendant's 
plea, he ought to have given the defendant an oppoctunity of 
anſwering it, and ſo not to have concluded to the country 
but with a hoc paratus eſt verificare. The caſe of Holman v. 
Walden, Sa/k. 6. can be no authority in the preſent caſe either 
on the one ſide or the other, becauſe there the declaration 
plea and replication were all diff-rent from the preſent. The 
defendant is named but by one name in the writ and declara- 
tion ; in the traverſe which is the material part of the plea 
there is not a word of the name of baptiſm; and there the 

cation exactly follows the words of the traverſe, and 
therefore a concluſion to the country was proper. Beſides, 
as the caſe is reported, I cannot help ſaying that it is a fiogle 
caſe. . 


(a) Roft. Fur. 5c; 106 234. But 
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Bu! upon the ſtrength of the authorities which I have 1745. 
mentioned, I am of opinion that the declaration is not good 
and that judgment in abatement muſt be given for the defen- 
dant, that the plaintiff's writ be quaſhed.” — 


Kine, 


STONE egainſt RAwlixsox and Another. OY 
May ei. 
HIS was an action on a promiſory note for fifty guiness,, cn 
made by the defendants dated the 11th of May 1 730, ter or ad- 
and payable to James Watſon or order; and the decla- br yt 
ration flated that Watſon die j on the 1ſt of April 1734 inteſ- n a Per 
tate, upon whoſe death adminiſtration of his goods and chat- order a pro- 
tels was granted to Ann Webb, who indorſed the note to the Pier) note 
—_ r 
To this declaration the defendants demurred, and ſhewed 59% in. 
for cauſe that the plaintiff did not bring into the Court, or the indorſce 
ſhew to the Court, any letters of adminiftration of J. N- wein his 
ſon's goods granted to Ann, and that he did not ſhew who_"put the 
granted adminiſtration of Watſon's effeQs to the ſaid Am. — 
This caſe was twice argued, the firſt time in Mieles bent nn 
term 1-44 by Ager Serjr. for the defendant, and Draper Serjt.profert of 
for the plaintiff, the ſecond in Hilary term following by Birch h* ever 
King's Serjt. for the former and by Prime King's Serjt. con- fration &c 
tri. And though Mr. J. Burnett appears at firft to have beenttaated is 
inclined to give judgment for the defendant, he afterwards 
agreed with the reſt of the Court, whoſe opinion was now C. a> 
delivered, as follows, by 


Vile, Lord Chief Juſtice. © This comes before the 
Court on a demurrer to the plaintifi's replication. 


There are two cauſes of demwrrer aſſigned in the pleadings, 
iſt, That there is no profert mode of the letters of adaui- 
niſtrat ion; ö 
2dly, That it is not ſaid by whom the letters of admini- 
ſtration were granted, fo that it ds not appear wheihec 
they were granted by proper authority. 7 
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And a third was made at the bar, that an executor or ad. 


- miniftrator cannot aſſign a promiſſory note made payable i, 


a perfon or order ſo as to enable the indorſee to bei 


—_ action on ſuch note in his own name by the ſtatute . 
Rawrin- Ann c. 9. * 4 


As to the two firſt objections, which are the only cauſes 
aſſigned in the demurrer, we have given our opinions before. 


For as the letters of adminiſtration cannot be ſuppoſed to 
be in the cuſtody or power of the indorſee, he ought not to 
be obliged to produce them (a).; and for the ſame reafon he 
need not ſhew by whom they were granted : but if the &. 
fendant ſtand trial, the plaintiff muſt not only produce the 
letters of adminiſtration in evidence, becauſe it is the title 
under which be claims, but muſt likewiſe ſhew whether they 
were granted by a Court or 2 perſon having a legal awhe- 
rity ſo to do, otherwiſe he cannot recover. 


The third point therefore, and the only one which remgin; 
to be confidered, is whether the executor or adminiſtrater 
of a perſon, to whom. or to whoſe order a promiſory note is 
made payable, can affign over ſuch note ſo as to enable the 
indorſee to bring an action upon it in his own name. And 
as it was inſiſted on the one hand that though this has been 
frequently done by perſons concerned in trade yet it had 
never been controverted befare, ſo it was admitted on beth 


- fides that there has never been any judicial determination 


i caſe ; Cre. Car. 209. 


upon this point either one way or the other. And t 
ſeveral caſcs were cited as bearing ſome reſemblance to tha, 
I thiak that none of them were at all material in this caſe, 
the caſe of Me and Manning in Comyns 311. and. 
312., of which I ſhall take notice preſently. 


(a) Vid. Bro. hr. tit. ** Oyer de and a retainer to that amount, be aged 
” pl. 2 7 «. not ſet out the letters of administration, 
warke's caſe ; r 94. &. Dr. Ley becauſe the plainti® by bis declaration 
v. 
er- 


admits him to be lawful adminiſtra tet. 
Ficerd v. Breen D. G 550. fe 
cus, if the plaintiff ſue him as executor, 
b nad be claim to retain a bend debt to 
I and Wbj v. himſelf as adminiſtrator ; for there be- 
z Where an action claims in a different character from 
ie an aduniniftator, if that which the plaintiff gives him, 
he plead & boud Gubs dns ts bimielf Coovcrly v. Dilfen, Sir T. For. 1h 


As 
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As this is a matter which greatly concerns the trade and 1745. 
commerce of the nation, and as it has never been judicially 2 


determined before, we thought out ſelves at liberty and that 


it was the propereſt method we could take to inquire of traders STour 
and merchants of undouhted credit what has been the prac- git. 
tice in this caſe ever ſince the act of the third and fourth of «ox. 


Queen Am, and how the act has been underſtood by them. 
We have done ſo, and they all agree that it has been the 
conflant praftice for executors and adminiſtrators to indorſe 
ſuch notes and inland bills of exchange; and that promiſory 
notes when ſo aſſigned have always been conſidered to be as 
much within the ſtatute, and that they may be put in ſuit by 
the indorſces in the ſame manner as if they had been indorſed 
by the teſtator or inteſtate. As therefore we are fully ſatis- 
fied that this has been the conſtant praQtice, and that the law 
has been always ſo underſtood amongſt traders, and as the 
Courts of law have always in mercantile affairs endeavoured 
to adapt the rules of law to the courſe and method of trade 
in order to promote trade and commerce inſtead of doing it 
any hurt, ſo we are determined in the preſent caſe to make 
this indorſement valid according to the practice, if we can 
by any means make it conſiſtent with the words of the a& 
and agreeable to the iules of law. And we think it is eaſy 
to do both. 


The words of the act, when conſidered, will I think plainly 
warrant it, | mean the following words in the firſt ſe &ĩon of 
the act. That any perſon, to whom a promiſory note that 
is payable to any perſon or his order is indorſed or aſſigned, 
or the money therein mentioned ordered to be paid by in- 
dorſement thereon, ſhall and may maintain an action for ſuch 
ſum of money either againſt the perſon ſigning ſuch note, or 
againſt any of the perſons who indorſed the ſame, in like 
manner as in caſes of inland bills of exchange.” What was 
the practice before and fince as to inland bills of exchange 
we can only learn from the report of merchants, and they 
unanimouſly agree that they were always looked upon to be 
ſo aſſignable by executors and adminiſtrators as to enable the 
alignee to bring an action in his own name: And | think 
this conſtruftica agreeable to the plain intent of the act, 
which is that whereas the aſſignee of ſuch notes before had 

| Oo certainly 
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1745. certainly an equitable intereſt, which would enable him to 
being an action in the name of the aſſignor, ſuch equitable 


intereſt by the ſtatute was converted into a legal intereſt, ſo 
2s to enable the aſſignee to bring an action in his own name. 


2 It muſt be admitted that the whole intereſt to the teſtator or 


inteſtate in ſuch notes veſts in the executor or adminiſtrator - 
and that before the ſtatute the executor or adminiſtrars. 
might have aſſigned all his right in ſuch notes ſo as to 

an equitable imereſt to another, and to enable him to ſue in 
the name of the executor or adminiſtrator (a). If therefore 
by the ſtatute ſuch equitable intereſt is converted into a 
one, it follows that fince the ſtatute ſuch aſſignee may ſue in 
his own name. And I think that the caſe of More and 
Manning, 5 G. 1., in this court and reported in Compns 311 
and 312, which was the only caſe that was cited, which ſeems 
to bear any reſemblance to this, plainly warrants this eonſtrue- 
tion. A promiſor y note drawn by Manning was made payable 
to Statham or his order; Sratham aſſigned it to A. and A. to the 
plaintiff; on a demurrer to the declaration, the exception was that 
the was only to A. not ſaying tohimor order, and there · 
fore he could not aſſign it to the plaintiff. And to this the Chief 
Juſtice at firſt inclined ; but afterwards it was reſolved by the 
whole Court that it was good. For if the original note were 


aſſignable, it will always remain ſo; and whoever has the 


whole intereſt in the note may aſſign it as he pleaſes. 


On the ſtrength of this cafe I think I may make a ſyNogiſm, 
which will be concluſive in the preſent caſe. Whoever has 
the abſolute property in a bill made payable to one or hu 
order may aſſign it as he pleaſes within the proviſion of the 
ſtatute, and ſuch may maintain an action in his own 
name; the executor or adminiſtrator of a perſon, to whom 
ſuch bill is made payable, hasthe abſolute property in it, and 
therefore he may aſſign it to whomſoever he pleaſes, and ſuch 
aſſignee may maintain an action in his own name; which is 
the only queſtion that remains to be determined in the preſent 
caſe. 


(as) In and Orbers Executer: of exchange indorſe it to . and . . 
Stevenſon, v. 1D VE. 437. it cuters of C., they may declare as fuck 
was holden that if the payce of a bill of in an action on the bill. 
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And we being all of that opinion, judgment (a) mult be 1745. 
ſor the plaintiff.“ 


(% This judgment wa- afterwards of King's Bench, M 10. Ces. 2.2 Sr. Sroun 
affirmed on a writ of error in the Court 1260, 3 Will. 1; aud 2 Burr. 1225. again 
RawLin= 
Sou, 
WarTxin Wittiams Wrxxe and Cornet KyxasTORy, g. 
Eſq. Demandants ag] WILLIAM TrHowas Tenarit, Monday, 
and James ArPgRLEY B. D. and ALaTHEA his Wife May 27th, 
Vouchees. 
The Court 
A Wear of error was brought in the Court of King': wil amend 
Bench to reverſe a common recovery ſuffered of lande of min it 
in Shropſbire, of which Alathea Apperley was tenant in tail, incanve done 
which recovery Watkin Williams Wynne Eſq. and Corbet be I 
Kynaſton E ſq. were demandants, William Tamas tenant, and rules ef la w. 
James Apberley and Alathea his wife vouchees, who vouched—ÞBut they 
the common vouchee. The error aſſigned was that Alathea non "Rt 
died before the giving of judgment in the recovery. Andteſtc of a 
iſſue having been joined on that fact, the cauſe was tried at — 1 
the Summer Aſſizes at Shrewſbury 1741, where a ſpecial ver- not the miſ- 
dict was found, ſtating (inter alia) that A/athea died on the prifiea of 
roth of May 1740, which was fix days before the return 2 


the writ of ſummons. there is 


reverſal, (vid. 1 Wilf. 42 ) but the parties claiming under a:torney be- 
the recovery defired that the judgment might be fuſpende fore the day 


until a motion was made in this court to amend the recovery. of he unt 


Such a motion was accordingly made, and the queſtion was wn. 
ſeveral times argued ve 


by Willes King's Serjeant and Wynne vouchee die 
and Hayward Serjeants in ſupport of the rule, and by Skinner before the 
and Prime King's Serjeants and Bootle Serjeant againſt it ; and de unit af 
on this day the opinion of the Court was delivered, as fammons, 


follows, by the recove- 
ry is erro- 
Willes, Lord Chief Juſtice. © This comes before the gf 1. 

t on a motion to amend the recovery. 7 Mud 


. 492. 
O o 2 I chall . <4. A C. 


in the recovery. 5 
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I ſhall firſt ſtate how the recovery now ſtands; 
Secondly, How the fact really was; 
Thirdly, what are the amendments that are defired. 


Firſt, The recovery is of Eafter 1740. The writ of 
was returnable quind. Paſch. which in that year was the 20th 
of April, ſo the 23d was the appearance-day ; on which day 
(as the record now is) it is ſaid that William Themas appeared 
in his proper perſon and vouched F. Apperley and Alathes his 
wife, whereupon a writ of ſummons and warrantizandum way 
awarded, returnable on the morrow of the Aſcenſion ; ſo, as 
this recovery now ſtands, it could not be ſuffered before the 


morrow of the Aſcenſion, which was the 16th of May in that 
year. 


Secondly, The fact as it appears in the deed and by afh- 
davits is, the writ of entry teſted the ad of April, returnable 
the 20th: The writ of ſummons ad warrantizandum iſſued 
on the 23d, returnable the 16th of May; and it could nat 
be made returnable ſooner, becauſe there muſt be five returns 
incluſive between the teſte and return. Before the ſtat. 16 
Car. 1. c. 6. nine were » but by this ſtatute they ace 
reduced to five. The dedimus to take the warrant of attorney 
was teſted 25th of April; the warrant of attorney was exe- 
cuted by J. Apperley and his wife on the 3oth, and the mit- 
timus by which it was ſent out of Chancery into this court 
was teſted 8th May. Alathea died on the 1oth May. And the 
recovery was in fact arraigned at the bar on the 5th of May, 
but Hlathea never appeared in perſon, and therefore every thing 
that was done was done under the authority of the warrant 
of attorney. The deeds of leaſe and releaſe to make a tenant 
to the precipe, and ia which there was a covenant to ſuffer 
a recovery and a declaration to the uſes, bore date the 1ſt and 
2d of February and were proved to be executed about that 
time. The objeQtion to the recovery was that Alathes was 
dead before the 16th of May, on which day (as it now ſtands 
on record) ĩt muſt be taken the recovery was ſuffered. 


Thirdly, The amendments, which were defired, were of 
two ſorts, either of which it was ſaid would cure the def 


iſt, 
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iſt, It was deſire d that inſtead of theſe words “at which 1745. 
dy come Wathin and Corbet” &c, theſe words might be in- 
| ſerted, © before which day, on the 5th day of May in the ſame Winnt 
| term, here cometh as well &c.” egoinff 
2dly, The other amendment was, that the teſte and the Te 
return of the writ of entry might be alt red. ſo as to make it 
returnable craſtino Purificationis in Hilary term, and then the 
ſummons ad warrantizandum might be made returnable the 
4th of May, which was the third return in Egfter term, and 
then the vouchees might appear by attorney on the 5th of 
May, and all would be right. And a multitude of caſes were 
cited to ſhew that this Court, in favor of common recoveries, 
has from time to time made many great alterations in reco- 
veries in order to make them good. But | ſhall have occa- 
ſion to mention but few of thoſe caſes, becauſe we agree with 
the general determination, that as common recoveries are 
now become the common aſſurances of the nation, this Court 
will always make ſuch amendments and alterations in common 
recoveries as to make them good and eff: Qual if poſſible. 
But ſuch amendments muſt be conſiſtent with the rules of 
law, and thete muſt always be ſome thing to amend by. 


Before I conſider the amendments propoſed, I will lay one 
thing out of the caſe as quire immaterial, though it was often 
ſaid and much inſiſted on by the cou: ſel for the amendment, 
which is, that theſe warrants of attorney are in their nature 
irrevocable, and cannot be revoked without leave of the 
Court, becauſe whether this be true or not (but I am very 
far from admitting that it is) it is norhing to the preſent caſe. 
If any argument could be drawn from it, it was moſt proper 
in the 1 Bench, to ſhew that the record, as it ſtands, is 
right, and that it does not want an amendment. But it can 
afford no argument in either court. For whether the warrant 
of attorney were revocable or not by Alathes in her lifetime, 
it was certainly revoked by her ra 4 and her attorney could 
not appear for her and in her ſtead after ſhe was dead. 


R385 5 44 ry 


AE ELIE ES CCESESS AS 


Having therefore laid this argument out of the caſe, I will 
now conſider the firſt amendment propoſed. As the recovery 
. was 


. 
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1745. was proved to be in fac arraigned at the bar of this court on 
e 5th of May, | think there is ſufficient foundation in fag 


to make this amendment; but that will do the parties no 
good ; for we are clearly of opinion that the record, when 
fo altered, will be as bad nay worſe than it was before, and 
we will not amend one error by making another ; for the 
vouchee cannot appear by attorney before the day of the re. 
turn of the writ of ſummons ad warrantizandum. The two 
caſes which were cited plainly prove this, and befides the 
reaſon of the caſe ſhews it. The caſe in 1 Leonard 86. is 
expreſs tothis purpoſe, that in common recoveries the vouchee 
cannot appear by attorney but upon the day of the return of 
the ſummons ad warrantizandum. The authority of this caſe 
was attacked by ſaying that this is an anonymous caſc, and 
only an obiter ſaying upon a queſtion put to the Court by 
Serjt. Walmeſley, which was not unuſual in thoſe days. But 
I think it is a great authority, as it is there ſaid that this was 
the clear opinion of all the Judges and Prothonotaries, and 
decauſe it has never been contradicted in any cafe fince, and 
likewiſe becauſe it is warranted by a very ancient caſe and a 
caſe- of great authority in 11 Hen 4. 28. Bro. Abr. title 
% Tour” fo. 39. 5. (a), where it is expreſsly ſaid that the 
vouchee cannot appear by attorney but at the day given by 
the proceſs. But to this caſe likewiſe it was objected that it 
does not appear by this, whether it was a common recovery 
or an adverſe ſuit: but I think this will make no difference, 
for theſe rules concerning the proceſs muſt be the ſame in 
common recoveries as in adverſe ſuits, as appears plainly by 
the ſtatute 16 Car. 1. c. 6', which puts adverſe ſuits and com- 
mon recoveries on exactly the ſame foot in reſpe& to the five 
returns. Beſides this rule in the preſent caſe is juſtified by 
reaſon and the fact as it is now laid before the Court. For 
it is admitted that the vouchee did not appear in perſon either 
at the day of the return of the writ of entry or at any time 
afterwards, the conſequence of which is that there muſt be 
a ſummons ad warrantizandum, and that the appearance 
muſt be by attorney; and if ſo, there is no day given in 
court, on which the party could appear by attorney but on 
the day of the return of the fuwmons. It would make the 
la ridiculous that there muſt be five returns between the 


(a) PI. 70 


telle 


— — — — 


228 


NAS SSS A2t ane 22 


ese 


22228 


8 > &@ Vu. 


__ „ 
S 8 


„ „S 55 KSS * 


FN ZS HRNF NAS T IAT TSA auRT 


FP 


— —— — —— — 


FASTER TERM, 18 Geo. II. C. P. 


$67 


teſte and the return of the ſummons ad warrantizandum, if 1548. 
th: vouchee might appear by attorney at any time before the. 


return. 


Wreuvrr 


The caſe which was much relied on, and which was the 44 


only one which was cited, which ſeems to bear any reſem- 
blance to this, is the caſe of Winne v. Lloyd, P. 16 C. 2., 
upon a writ of error in B. R., reported in i Lev. 130. 1 Sid. 
213. and in ſeveral other books: but we think that it is no 
authority in reſpect to the preſent amendment which is de- 
ficed; firſt, becauſe it is very difficult to know how that fact 
ſtood, it being very differently reported in almoſt every book; 
ſecondly, becauſe there is no pretence there, that the vouchee 
appeared by attorney before the day given in court, but the 
objection is that either the warrant of attorney or dedimus 
was not teſted in due time. Beſides that was a queſtion that 
did not ariſe on a motion for an amendment in this court, but 
upon a writ of error in the court of King's Bench. If 
therefore that caſe be of any weight, it may be and to be 
ſure will be conſidered in the Court of King's Bench. Be- 
fides I muſt own that I have no great opinion of the deter- 
mination in that caſe if it be as it is reported: however it is 
enough to ſay that it is not parallel to the preſent caſe. We 
cannot therefor: agree to make the firſt amendment t hat is 
propoſed, becauſe we are ſatisfied that it would not make 
the recovery at all better than it is at preſent. 


As to the ſecond amendment, I am clearly of opinion, that 
it would make the record right, and cure all the errors of 
this recovery, if we were warranted to make it by the rules 
of law and by the fats which have been laid befare us. But 
we think that we cannot do it by the rules of law, or if we 
could that there is nothing to amend it by; for the facts are 


ſo far from warranting ſuch an amendment, that they plainly 


ſhew that we ought not to make any ſuch alteration. 
The caſes which were chiefly relied on as to this point were 
three precedents mentioned in Piget on Recoveries, p. 173 
and 174. In all theſe three caſes the Court ordered the re- 
turn of the writ of entry to be altered, becauſe it was made 
returnable before the date of the deed which made the tenant 
to the præcipe, which at that time was held to be a fatal 
error. 
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1745. errer. Though it has been ſince holden in favour of rees. 
Le —_—) 


ies, that if there be a good tenant to the Pr æcipe at any 


Wruzz time before judgment is given, it is ſufficient (a). But theſe 


3 caſes do not come up to the preſent; for they are only in. 


ſtances that this Court will amend the return (5) of the writ 
of entry and not that it will amend the teſte of it, which u 
neceſſary to be done and is what is de ſired in the preſent cafe. 
Beſides the rule itſelf has been produced to us in the firſt pre. 
eedent in Piget, which is that of Bunce and Greenway, M. 4 
W. and M., and it appears by that that it was the miſpriſion of 
the clerk; that the deed in which it was covenanted to ſuffer 
the recovery warranted this amendment, and that beſides it 
was made by conſent of all parties ; 8nd probably if the other 
two could have been found it would have appeared 
that they were attended with the ſame circumſtances. How- 
ever they are only authorities that the return of the writ of 
entry may be amended, but not that the teſe may be altered. 
But 1 own that many authorities were cited to this purpoſe, 
to ſhew that originals may be amended, and even in the teſte. 
It will be unneceſſary to mention many of them, becauſe [ 
admit in general that originals may in many caſes be amended, 
when returned into this court, and that the teſte of them 
may be amended in ſome inſtances. But there is no caſe 
which warrants ſuch an amendment as is de ſired in the preſent 
caſe. Gage caſe, as reported in 5 Co. 45. ö., comes the 
ner reſt to the preſent ; but it is not cightly reported by Lord 
Coke, and it has been contradicted in many caſes ſince, and 
held not to be law. The true rule is, that original writs may 
be amended by 8 H. 0. c. 12. where it is only the miſpriſion 
and negligenee of the clerk, but a miſtake occaſioned by the 
neſcience or ignorance of the clerk is not amendable by that 


() By ftat. 14 Gee. 2 c. 20. it is en- if the deeds be executed in the term in 
afted that every recovery ſhall be valid, which it is ſuffered, though the deeds 
notwithſtanding the fine or deed ma ing to make the tenant to the przcipe be 
„ rr 2 — —— 
cuted after time judgment writ of ſei Goedrigh: v. Rich. 
tiven in ſuch recovery and 2 4 Dursf GE 127. 
of the writ of ſeifin, provided it be le- (65) In Macs v. Lockley, 75 Will. 2. 
vied or executed before the end of the an amendment was made in the reh 
term in which the recovery is ſuffered. of the writ of ſeifiz, the error being the 
And on the conſtruction of that ac it miſpriſion of the clerk. 
has been holdeg that a recovery is good 


ſtatute, 
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amend it by. This diſtinction is warranted by Bures 


caſe, 8 Co. 159. b. 160. 4., and many other authoritics. 
Where therefore the teſte is void, as when it is made oa a 
Sunday or in vacation-time, there it is amendable as the plain 
miſpriſion of the clerk; and ſo it is held in the caſe of the 


Wrwre 


Tuo. 


Yueen and Tutchin, 2 Lord Raym. 1066, and in 5 St. Trials 


$43, where many caſes are cited for that purpoſe. And if 
Gage's caſe were law, an impoſſible teſte might be likewiſe 
amended for the ſame reaſon ; for the teſte in the writ of 
coy: nant there was afte the return. But Gage's caſe is ot her- 
wiſe report: d in Moor 571. that this miſtake was held not to 
be amendable, and that the fine was reverſed on a writ of 
error for that reaſon, and it has been found upon ſearchin 

the record that the report in Moor is right Ca). But | own 
if this point were to come as a new queſtion before me, I 
ſhould be of the ſame opinion with Lord Cote, who often 
gives his own inſtead of the opinion of the Court. But I 
am borne down by very great authorities, by the authority 
of the Houſe of Lords and of all the Judges inthe caſe of The 
Earlof Pembrokeand Lord Fe fjereys, as appears by the eaſe before 
mentioned in 2 Lord Raym. 1006, and in that cafe as reported 
in 1 Salk. 52., where it is expreſsly ſaid that Gage's caſe is 
not law ; and the ſame was again confirmed by the opinion 
of the Court of King's Bench ip the caſe of the Queen and 
Tutchin, | will mention the very words that the Judges cer- 
tißed by Lord Chief Juſtice Holt to the Houſe of Lords 
(as they are reported by Salke/d) being very applicahle to the 


| preſent cafe. That was the caſe of a fine; and the writ of 


covenant was teſted fix months after the dedimus for the 
caption, and the Court of Great Seffions in Wales had 
amended it; but it does not appear whether the teſte was be- 
fore the return or after: but Lord Holt certified“ that the 
writ of covenant being an original” was not amendable either 
by the common law or by any ſtatute ; that neither the 14 
E. 3. nor 8 H. 6. warranted ſuch an amendment; and that 
there was no difference as to that purpoſe between actions 
amicable and adverſary. For no one pretends to amend a 
miſtake in a deed, and yet that ſurely is as much a common 
aſſurance as a recoveay ; and that Gage's cuſe in 5 Co. 45. is 
milceported and not law.” | fancy Mr. Salkeld has not rightly 


(4) See alſo 6 Mod. 166. 
ſtated 
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1746. ſtated the certifieate at the beginning; for Lord Holt could 
W—y—dnot ſay in general that no original was amendable ; but the 


words of the certificate probably were, that the writ 
an 


original was nt amendable in that inſtance; and I andy ee? 


4 on the latter words. which are very ſtrong to my preſent pur - 


poſe. But if Gage's caſe were law, yet neither that nor ar 
other cafe which | can find would warrant the preſent 
amendment. For here is not the leaſt pretence that there wx 
any miſtake miſpriſion or neſcience in the clerk, but the teſte 
and return are both very proper ones, and the writ was cer. 
tainly made out according to the inſtructions which he re- 
ceived. Which kads me to the other point, 


That if we could make this amendment by the rules of 
law, yet that there is nothing to amend by; for the deeds 
which have heen read and referred to plainly ſhew that it was 
not the intent of the parties that ſuch a writ of entry ſhould 
he ſucd out as is now defire d, but ſuch an one as has been ſued 
out and as now appears on the record. The deed of releaſe 
ſavs that the recovery ſhall he ſuffered before the end of 
Eafter term next enſuing or any other ſubſequent term; ſo there is 
no pretence to ſay that the parties intende i to have a 
in Hi'ary term, or that the writ of entry ſhould be ſued on 
ſooner than it was: whereas if it were to be teſted as is now 
de ſire d, it muſt not only be teſted long before the date of the 
deed, as it is to be returnable the very day after it, but like 
wiſe if the vouchees had appeared in perſon on the day of 
the return (being the third of February) and which they 
might have done if they would, if ſuch writ of entry 
had been ſued out, the recovery would have been a recovery 
in Hilary term, expreſsly contrary to the agreement of the 
parties. 


We think therefore that we cannot conſiſtently with the 
rules of law and juſtice make the ſecond amendment which 
is defired. I do not know that in a court of law we are at 
liberty to ſhew any favor: but if it were in a court of equity, 
where ſometimes favor may be ſhewn conſiſtently with the 
rples of juſtice and equity, yet as here is an heir on the one 
fide and a mere volunteer on the other, if any favor could 
be ſhewn, it muſt be to the heir, for a volunteer is entitled to 


We 
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We are therefore all of opinion that we cannot amend the 15486. 
recovery, and that this rule muſt be diſcharged (4). 


(a] Vid Swans v. Broeme, 3 Burr. 1595 ; and 1 Bl. Rep. 496; $26. Wrunm 
| Tuok 4". 


T. i8 & 19 


Hrxav Lavnc Executor of Henay Laync againff Jony e.. 
Pains and Fraxcis Pains, Executors of Joun Paint. "wx 


DX on a bond given by the defendants” teſtator to the & bond 
plaintiiF's teſtator in 1000/., dated the 3d of September r 
; cers men- 
tioned in the 
The defendunts craved oyer of the condition of the bond; fat. 5 & 6 
it recited that the plainticf's teſtator who was Archdeacon of fer (cams; 
Wells, had by his letters patent bearing date with the bond all the pro- 
granted to John Paine and H. Layng his own ſon the office = bake 
regiſter or ſcribe of the Archdeaconal Court of the Arch- perfor ap- 
deaconry of Wells with the fees and profits thereof for their pointing, is 
lives and the life of the ſurvivor z and that the name of Jahn u e 
Paine was only uſed in truſt to and for the uſe and benefit of —$o is 
H. Lans (deceaſed) his executors &c, and that he (J. Paine} den given 
had not paid any of the fees and charges expended in and — 
about the ſaid patent &c; and the condition was that F. furrender 
Paine ſhould permit H. Layng (deceaſed) his executors &c to — 
receive to his and their own uſe all the profits and emolu- appointing 
ments iſſuing or to be made by the faid office during the life cbaſe. 
of J. Paine, and ſhould without any conſideration or reward Igiderer 
at the requeſt and coſts of H. Layng (deceaſed) his executors an archdea- 
&c make and execute any deputation grant or ſurrender and g nan 
do and execute any lawful act about the ſaid office the ene- that ſtatute, 
cution and the profits thereof to ſuch perſons as H. Loyng 


(deceaſed) his executors &c ſhould defire or appoint &c. 


The defendants then pleaded, 1ſt, a performance of both 
parts of the condition by J. Paine deceaſed; 2dly, that the 
office of regiſter &c was an office which touched and con- 
cerned the adminiſtration and execution of juſtice ; and that 

the 
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the bond for that cauſe, being contrary to the form of the 


·ſtatute &c, was void in law. 


Larno 
ge 
Pains. 


The plaintiff tendered iſſue en the firſt part of the firſt plea, 
namely, that F. Paine had not ſuffered and permitted H. 
&c to receive and take to his own uſe all the profits &c, and 
demurred to the ſecond plea ; and the defendants joined in 
demurrer. 


The caſe was twice argued, the firſt time by Draper Serjt. 
for the plaintiff, and Belfie'd Serjt. for the defendant ; and the 
ſecond time by Eyre Serjt. for the former, and Prime King 
Serjt. for the latter. 


After the Court had taken time to conſider of this caſe, 
their opinion was on this day delivered by 


Willes, Lord Chief Juſtice, (after ſtating the pleadings,) 
follows. 


« Upon this demurrer to the ſecond plea the caſe now 
comes before the Court. And the fingle queſtion is whether 
this bond by reaſon of the condition be a void bond or not. 


It was inſiſted on by the defendants that it was void both 
by the common law and the ſtatute 5 & 6 Ed. 6. c. 15 
Whether or no it would have been void by the common law 
we need give no opinion, becauſe we are all clearly of opinion 
that it is made void by the ſtatute. 


The words of the ſtatute are © If any perſon or perſons at 
any time hereafter bargain or ſell any office or offices, or de- 
putation of any office or offices, or any part or parcel of anyof 
them, or receive have or take any money fee reward or any ather 
profit direcily or indirefly, or take any promiſe agreement co- 
venant bend or any aflurance to receive or have any money 
fee reward or other profit directly or indirefly tor any office 
or offices, or for the deputation of any office or offices or any 
part of them, or to the intent that any perſon ſhould have 


exerciſe or enjoy any office or offices or the deputation of 4 
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office or offices or any part of any of them, which office or 1548. 
offices or any part or parcel of any of them ſhall in anywiſe 


truck or concern the ad mini ſtrution or execution of juſtice &c. ;” then 
follows a deſcription of other offices not material to the pre- 
ſent queſtion ; and then the ſtatute goes on and inflits ſeve- 
ral forfeitures and incapacitics both upon the perſons buying 
and the perſons ſelling any ſuch office or offices. Then fol- 
lows in the third ſcion of the act the clauſe, upon which 
the preſent queſtion depends; that all and every ſuch bar- 
gains ſales promiſes bonds agreements covenants and aſ- 
ſurances ſhall be void to and againſt him and them to whom 
ſuch bond &c ſhall be had or made.” 


That this is an office which concerns the adminiſtration 
and execution of juſtice (a) is admitted. If it were a new 


| caſe, | ſhould have had no difficulty in determining it to be 


ſo. but it has been ſo determined ſeveral times, particularly 
in a very ſolemn manner in Dr. Trevor's caſe, Cro. Fac. 269, 
and 12 Co. 78, where the Lord Chancellor referred it to all 
the Judges, who were of opinion that this office was within 
the ſtat. Ed. 6. The ſame was likewiſe determined in the 
caſe of Woedward v. Foxe in the caſe of the regiſter of an 
Archdeacon, 3 Lev. 289; and 2 Yentr. 187. 


The only queſtion that remains is, whether this condition 
be within the proviſion of the ſtatute, and makes the bond 
void ; and we think it plainly within the words and proviſion 
of the ſtatute. f 


Firſt, An agreement to have all the profits is certainly an 


agreement to receive profit, which is contrary to the 
r f 


112 This is directly contrary to the intent of the 
ute. | 


There were two principal reaſons for making that ſtatute ; 
iſt, That offices might be exerciſed by perſons of {kill and 


(a) In the caſe Ex parte Butfer, en that the ſtatute does not extend to 
Hud). 73, 2nd 1 8. 210. it was he- offices concerning the police. 


integrity 
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integrity; and 2dly, That they might take only the legal fees; 


or thoſe who buy their offices will be apt to make more than 


Larue 
Paine. 


their legal fees, according to what is faid in 3 Inft. 148, 
* they that buy will ſell.” Both theſe ends will be fruf. 
trated if this condition were good. For either, this John 
Paine muſt execute the office for nothing, or he 'muſt take 
more than his legal fees; for he was to account to the Arch- 
deacon for all the legal profits. No man of fkill and inte- 
grity will throw away ry the teſt part of his :ime in exe- 

cuting ſuch an office for nothing ; and if he has any thing 
for it, it muſt be cxtortion and by taking illegal fees, and 
ſo the ſecond and principal end of the ſtatute would be plainly 
eluded. 


As we are of opinion that the firſt (a) condition of the 
bond is plainly void and illegal, we need go no further, bath 
becauſe the breach in the preſent caſe is on that part 
of the condition, and likewife becauſe it has been holdeq 
that if any of the conditions be void by a ſtatute, the whole 
bond is void. So it is expreſsly determined in the caſe of 
Norton v. Syms, Moor 8 56. (5), and in the caſe of Lee and his 
Wife v. Cileſbill, Cro. Eliz. 529., and in ſeveral other caſcs. 


But however as the ſecond (c) condition has been ſpoken to, 
I will ſay a word as to that. And I think likewiſe that this is a 
void condition ; for the donor to oblige the officer to ſurrender 
whenever he requires it is to reſerve to himſelf an abſolute 
power over his officer, which he ought to do. Beſides, if 
this were allowed, there would be a plain method chalked out 
to evade the ſtatute ; for any one by this mean might ſelf an 
office for the full valve. For let ſuch a condition be put in, let 
the bond be given for the full value of the office, and let it be 
agreed between them that the officer ſhall refuſe to ſurrender 


upon requeſt, and then the grantor will recover on the bond, 


(a) The firſt branch of the condition. ſpefts the covenants — tos 
(5) A diſtinfition is there taken be- otherwiſe if any of covenants be 
tween covenants or conditions void by void by the ſtatute, there the bond is 
the common law and thoſe that are void in err. 
void by ſtatute. It is ſaid, when ſome and Ree v. Galliers, per Buller, J. 3 

covenaats in an iadenture are void by D. E 3 

the commoa law, and the others (e) The 046 
« bond for the performance of all the dition. 
covenants may be good as far as re» 
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; Aad ſo have the full value of the office. This is ſo very plain, 1745- 
| and ſo directly contrary to the words and intent of the ſta- ws 
tute, that I need not fay any thing more upon it. 


Larue 


x This caſe was compared by the counſel for the plaintiff to — 
the caſe of fimoniacal bonds, and to be ſure the compariſon is 
a very juſt one: but it makes direQly againſt the plaintiff; 
for it has been holden that a bond given by a parſon to his 
patron to refide generally (as the preſent caſe is,) and not to a 
particular perſon, is void (a). And no one (I believe) can 
doubt but that if a man were to give a bond to his patron 
with a condition that the patron ſhould receive the whole 
firs of the living, ſuch bond would be ſimoniacal and void. 
The caſe of Bellamy v. Burrow (6) is a caſe of very little au- 
thority, and very litile reſembles the preſent caſe ; 1ſt, Be- 
cauſe it occaſioned different opinions (c); and 2dly, Becauſe 
it was never carried into execution. Bellamy there did not 
the office ; but the King granted it in truſt for Bellamy, 
and the King certainly is not within the ſtatute (4) The caſes 
likewiſe of Gulliford v. Cardenell (e), Salk 466, and Godolphin 
v. Tudor, 


re * Ld ww 


G Wy wy WH WF Xo. VT. 


(a) When this caſe was determined, the Lord Chancellor, who ordered that 
T-.18 &19 Gee. ., this appears not to Mr. Burrow ſhould account for the pro- 
have been fo conſidered : general bonds fits of the office —Sce Lord 
ion were then holden to be d obſervatious on that caſe, in « 


good. Vid. 2 v. Na, Cre. H. 
= 180. and Sir Ju 220; Hat- (d) Vide Huggins v. Bambridge, H. 
| v. 


L 


, Sir T Raym. 175; Wynd- 14 G. 2. . 241. 
Og Tipo (e) Com. Rep. 1 ; and ta Mod go. 
, S. C. 


Cark 
(f) And 6 Mod- 234.8. C. But the 

following manuſcript note of that caſe 
i more full than either of the priated 
accounts of it. 8 

** Godelphin v. Tuder, M. 3 An. B. 
R Debt upon a bond. of the 
boud and of the condition, which was 
for the performance of certain artickesx 
and reciting that whereas Sir Vill... 
4 . 
N . his life, be did depute the defendant's 
EF 78; and Partridge v. inteſtate to be bis deputy therein, and 
#6. 359. made bim a grant of all the fees per- 

(5) Caf. temp. Talb. 97. quiſites and profits thereunto 

le) In that caſe the Maſter of the ing, the deputy paying him 200. « 
Rolls decreed that Mr Burrow ſhould year: if the faid inteſtate ſhould ac- 
hold the office in his own right: but on cordingly pay that 200 J. a year, then 
an appeal this decree was reverſed by the bond tu be void. 
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wy plaintiff, are quite different from the preſent caſe. 


Larno 
e 


Pains. 


TRINITY TERM, 18 & 19 Gro. II. C. p. 


v. Tudor, Solk. 468 (f), which were likewiſe cited for the 
In both 
thoſe the principal officer having an office, of which by law 
he might make a deputy, made a deputy, reſerving in one 
caſe half the profits of the office, and in the other a certain ſum 
not ſaying out of the profits: in the firſt caſe it was holden 
good, and in the ſccond bad; but in the latter it was ſaid that 
it would have been good if the ſum had been reſervedout of the 
profits; becauſe if a man may by law make a deputy he muſt 
allow him ſomething, and it can never be thought that he js 
to give him the whole profits. Beſides, notwithſtanding the 
deputation, he may execute the office whenever he pleaſes. 
But in the preſent cafe the Archdeacon could not execute the 


* To this the def-ndant pleaded the 
ſtatute of Edw.6. againſt ſelling offices, 
and for making bonds and ſecurities 
given to enforce ſuch contracts void ; 
and concluded with proper averments 
to ſh-w this office within the ſtatate. 

The plaintiff replied that the fixed 
falary of the ſaid office was 200. a- year, 
and the juſt and legal profits — per 
annum, which the defendant's inteſtate 
during his life received annnally. 

The defendant demurred; and 
judgment was for him, that the bond 
was void by the ſtatute. 

This was ſettled upon great conk- 
deration after three argumento, wherein 
it was agreed that if an efficer has a 
certain annual falary, or other profits 
a mounting certainly to ſuch a ſum an- 
nually, a deputation of fuch office with 
a reſerve of any ſum out of it act exceed» 
mg the certain profits is no (ale contra: y 
to this ſtatute. So if a deputy be ap- 
— to an office couſiſting of uncertain 

ts, Meg ent uch profits any ſum 
whatever, this blend. and contract 
forpaymentare good, becaule the depu- 
iy ito pay out of the profits only and 
eannct be charged or more than be re- 
cei ves. la t heſe ca ſes the principal does 
iu effect only appoint a deputy, reſerv- 
ing to himſcif a part of the profits which 
are by the law his entirely, and do not 


(1) Jaxtes v. Morris, cited by Lord Ln, in 1 H. Bl. Rep. — 


ſs as incident to the deputation any 

rther than as they are expreſsly graut. 
ed with it. Such deputations therefore 
are not ſales of offices contrary to the 
ſtatute, but only grants of them and of 
the profits qualified with ſome excep- 
tions. 

« But if an office conſiſting of uncer- 
tain fees be granted to a deputy toge- 
ther with all its fees, reſerving a certain 
ſum, ſuch grant will bervoid ; for it « 
not a deputation with a reſerve of part 
of the profits, but an ablolute diſpoſition 
of the office and all the profits in con- 
fideration of a certain ſum to be paid 
annually for them, whether the profits 
themſelves amount to more or leſs (1), 
and is therefore in the nature of a ak 
prohibited by the ſtatute. : 

This caſe is not altered by any ſub- 
ſequent event of the office anſwering 
more is the contingent profits than the 
money ſtipulated to be paid for them ; 
becauſe the contract is to be adjudged 
ab initio good or bud according as it 
appears reſtrained by the ſtatute or not, 
and is not to depend upon centingent 
conſe quences. : 

** Judgment for the defendant, which 
was afterwards confirmed in the Houſe 
of Lords. e MS. coll. Willes Chief 
Juſtice, | 
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office himſelf, but had only a power of granting it, and there= 1745. 
fore there is no pretence that he ſhould receive any of the wu 
profits. Larng 
For theſe reaſons we are all of opinion that this bond is void 7 


by the ſtatute ; and therefore judgment muſt be for the de- Paix 
fendants (a). 


(a) A Court of Equity has in ſome caſes interpoſed where it has been 
the Courts of Law could not. Law v. Law, Caf. temp. Toll. 140, and 3 f. 
Ws. 391 ; Morris v. M*Cullock, Ambl. 4323 and Hancington v. Du 
1 Bro. Ch. C 124.—Sece alſo the caſes of Parent v. 22 Bl. Rep. 
322 , and Garforth v. Fearon, ib. 327; in the former of which it was holden 


that an agreement by the defendant to allow the plaintiff a certain 
of the profits of an office (not within the ſtatute Ed. 6.) in — — 


his to it was void ; and in 


the agreement could be ſupported at law.—This intent of Mr. Fearon 
afterwards gave riſe to two actions in the Court of King's Bench, Fearen v. 
Pearſon, and Fearon v. Potter, in buth of which the plaintiff failed See alſo 
Blackferd v. Preſten, 8 D. & E. 85. 


M. 19 G. 2. 
Saturday, 
OR. 26th. 


« QKINNER, Wills, and Hayward Serjts. moved for dd not 
a new trial upon ſeveral affidavits, pr mag (as they fer ande tor 


WinsMORE againſt GREENBANK. 


opened) that the verdict againſt evi and the exceſſive 
— — (a), eng — ” - — 


. entici 
away the plaintiff s wife. —In ſuch action the declarations of the wiſe not admiffible in vi- 
dence,——In an action on the caſe for inducing the plaintiff's wife to continue abſent it is 
ſufficient to ſtate that ** the defendant unlawtully and unjuſtly perſuaded procured and en- 
rced the wife to continue abſent, &c, by means of which perſuaſion &c. ſhe did continue 
abſent &c. ; whereby the plaintiff loſt the comfort and ſociety of his wife; without fet- 
ung forth the means &c. uſed by the defendaur. 


(a) See Dwberley v. Gunning, 4 D. & E. 651. and the caſes there referred to, 
= to the kind of aftions in which the Courts will interfere by granting new 
trials on the ground of exceffive damages. In the caſe of Duberley v. Cunni 

which was an action for criminal converſation, the Court of Ki — 
thought they could not grant a new trial, although the damages ( 5oco/.) were 
. —— — — — 757 hove 
deen given. But in a ſubſequent caſe, Jones v Sparrow, 5 D. E. 257, 
where in reſiſting an application for a new trial on the ground of exceſſive 
damages in an action for an aſſault and battery the plaintiff's counſel relied on 
Duberley v. Gunning, the Court ſaid that was a caſe ſui generis, and the da- 


mages appearing — = earch : 
P The 
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1745 The action was an action on the caſe for enticing away 
3 uad detaining the plaintiff 's wife, which were laid in the de. 


— 
I | 


Wine - Claration with ſeveral other particular circumſtances : but my — 
oz: Brother Abney who tried the cauſe being in court, and certify. | 
2. ing that the verdict was not againſt evidence, nor the da. 4 
nzaxx. Mages exceſſive, and that he was not diſſatisfied with it, we of 
would not make any rule, nor did we ſuffer the affidavits to _ 

be read. all 
Hayward likewiſe mentioned another objection; that the 2 

Judge would not allow the declarations of the wife to be giy. * 

en in evidence on either fide. but the two ſenior counſel gr 


would not infiſt on that objection, and 


My Brother Burnett and I were of opinion that my Bro- 
ther Aney did right in refuſing to admit ſuch evidence.” 


« They then moved in arreſt of judgment.” 


In order to underſtand the grounds of the motion in 
arreſt of judgment, it is neceſſary to ſtate ſome parts of the 


263 


The declaration contained four counts. The firſt ſtated 
that on the iſt of January 1741 Mary then and until the 
24th of December 1742 being the wife of the plaintiff (but 
fince deceaſed) unlawfully and without his leave and agai 
his conſent departed and went away from him &, and lived 
and continued abſent and apart from him from thence until 


tate both real and perſonal to 
viſed to her by . Worth D. D. 


her he 
and ſeparate uſe and at her ſole and ſeparate diſpoſal; 


1 the ſaid real and perſonal eſtate (the plaintiff being 
willing and deſirous to be reconciled &c.) yet the defendant 
knowing the ſaid premiſes and having notice of the faid 
Mary's intention, but contriving to injure the plaintiff, and 
to prevent Mary the wife from being reconciled to him 


Tor, TIFSSFARDOEEFEEE GE TS 


2 


&c. and to 


prevent the plaintiff receiving any advantage from 


the ſaid real and perſonal eſtate &c, on the 8th 2 
17 


F 5 


- plaintiff's wife without and againſt his conſent went 


Finnen 
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1742 unlawfully and unjuſtly perſuaded procured and enticed 1745. 
the ſaid Mary to continue abſent and apart from the plain- wu 
tiff and to ſecrete hide and conceal herſelf from the plaintiff, Wins- 
by means of which perſuaſton procuration and enticement the morn 
faid Mary from the ſaid 8th of Auguſt 1742 until the time 4 
of her death on the 24th of December 1742 continued abſent BANK. 
and apart and ſecreted herſelf, &c ; whereby the plaintiff duri 

all that time totally loft the comfort and ſociety of —__ wi 

and her aid and aſſiſtance in his domeſtic affairs the profit 

and advantage that he would and ought to have had of and 
from the ſaid real and perſonal eftates &c, and was put to 
great charges and expences in endeavouring to find out and 
in acceſs to his ſaid wife in order to and procure 
to be reconciled to him. 


The ſecond count ſtated that on the 7th of Auguſt 1742 
Dr. Worth died, on whoſe death the plaintiff's wife became 
ſeiſed and poſſeſſed of real and perſonal eftates to the value of 
to her ſole and ſeparate uſe and at her ſole and ſe- 
parate diſpoſal, yet the defendant maliciouſly and wickedly in- 
tending to injure the plaintiff, and to deprive him of the 
aid aſſi ſtance and comfort of his wife, and to raiſe ſoment 
and continue diſcords and quarrels between the plaintiff and 
. — the affections of the wite from the 
plaintiff, to ive the plaintiff from having or receiv- 
ing any advantage or benefit from the fold eflares foe, an the 
8th of Auguft 1742 unlawfully and unjuſtly perſuaded procur- 
ed and enticed the faid wife to and abſent herſelf from 
the plaintiff and to ſecrete f from him, by means of 


which perſuaſion procuration and enticement the ſaid 


on the ſaid 8th of Augu/t departed and abſented herſelf from 
the plaintiff without the plaintiff 's conſent and continued ab- 
ſent until her death &c ; whereby the plaintiff &c. (as in the 
firſt count.) 


The third count ſtated that on the 8th of Auguft 1742 the 


awa 
from him, and went to the defendant, yet the defendant, well 
knowing the faid Mary to be the wife of the phintiff, receiv- 
. » and kept * 
p 2 
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fo concealed from him until the time of her death, 
I 
— wholly retuled to deliver her to the plaintiff or to * 
Wins. ver her place of relidence, (al on &c. at &c. he was 
vonn requeſted &c,) but unlawfully entertained harboured conceal. 
FOR. + ed and ſecreted her from the plaint ff from the 8th of Au- 
So. 77 1742 until the time of her death; whereby the plain. 
uff &c. (as before, only omitting that the plaintiff was de. 
prived of the benefit of the fortune &c.) 


The fourth count ſtated that the defendant harboured 


and concealed the plaimiff's wife until her death, and alſo 
cauſed her to be buried f{.cretly, and kept her death a ſceret 
from the plaintiff for a year after her death &c., w 

1 | * * . * . 


and by Prime and Birch King's Serjeants 
and Bootle Serjeant for the plaintiff; and on the rft of Fe 


charged. 


Willes, Lord Chief Juſtice delivered his opinion to the 
following effect: 
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58: 


and the objection is founded on Lit. , 108. and Co. Lit. 81. 1745. 
b., and ſeveral other books. But this general rule is not a-. 


plicable to the preſent caſe; it would be if there had been 
no ſpecial action on the caſe before. A ſpecial action on the 
caſe was introduced for this reaſon, that the law will never 
ſuffer an injury anu a damage without a remedy: but 
there muſt be new fas in every ſpecial action on the caſe 
(a). v 


The ſecond general objection is, that there muſt be dam- 
num cum injuriaz which I admit. I admit likewiſe the 
conſequence, that the fact laid before per quod conſortium 
amiſit is as A action as the other; for 
though it ſhould be laid that the plaintiff loſt the comfort and 
aſſiſtance of his wife, yet if the fact that is laid by which he 
loſt it be a lawful act, no action can be maintained. By in- 
juria is meant a tortious act: it need not be wilful and mali- 
cious ; for though it be accidental, if it be tortious, an acti- 
on will lie. 


This rule therefore being admitted, the only queſtion is 
whether any ſuch injury be laid here; and this rule will pro- 
perly come to be con under the ſeveral objections made 
to the particular counts; for if any of them hold, then no 
injury is laid. I admit alſo that as the verdi is on three 
counts and the damages are entire, if either of the counts 


be bad, the judgment muſt be arreſted. To the ſecond count 


no objection was taken. 


But the counſel for the defendant began with the third 
—_ \ © Han they took ſeveral objections, which are all 
in 


(a) Vid. Aby v. White, 2 Ld. Raymond 957 ; Paſley v. Freeman, 2 D. & 
. 51; and Chapman v. Pickerſgill, 2 Wilſ. 146, in which laſt caſe, which was 
an action on the caſe for falſely and maliciouſly ſuing out a commiſſion of bank- 
rupt againſt the plaintiff, Lord Chief Juſtice Pratt (in anſwer to the odjection 
of novelty) faid “ but it is faid this action was never brought; and fo it was 
faid in Aaly v. White : I wiſh never to hear this objetion again. This action 
is for a tort ; torts are infinitely various, not limited 1 


is nothing in nature but may be an inſtrument of miſchief; and 
ing out a commiſſion of bankrupt falſely and maliciouſly is of the moſt in- 
jurious conſequence in a trading country. f 


iſt, That 
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1ſt, That it is not laid that the wife went away without 


ww the huſband's conſent ; but it is expreſsly ſo laid. 


ins- 
wore 


Garn 
Dank. 


2dly, That it is not laid that the defendant knew of it; 
but it is laid in expreſs terms that he did, and that knowing it 
he concealed and detained her. 


3dly, That no requeſt by the plaintiff to the defendant to 
deliver up the wife and refuſal by the defendant are laid. It 
is not to determine in this caſe whether a requeſt and 
refuſal were neceſſary, becauſe both are expreſsly laid here: 
but, according to my preſent thoughts, in the caſe of a de. 
tainer I think them neceſſary. And as not guilty to the 
whole is pleaded in ſpecial actions on the caſe, it puts every 
fact that is laid in iſſue, I think it likewiſe neceſſary to prove 
the requeſt and refuſal, and we muſt take it that this was ſo 
proved at the trial, the jury having found a verdict for the 


The principal objections were to the firſt count, and they 
were three; 


1ſt, That procuring, enticing, and perſuading, are not ſuf- 
ficient, if no ill conſequence follows from it ; 


2dly, That unlawfully and unjuſtly will not help the caſe; 
but the particular methods made uſe of ſhould have been ſtat - 
ed by which the defendant procured &c., otherwiſe this is 
leaving the law to a jury; | 


3dly, That no notice or requeſt is laid, which is 
in the caſe of the continuance, though it be not neceſſary if 
the defendant had at firſt perſuaded her. 


To the firſt there were two anſwers ; 
it, That here is a laid, that by means there- 
of the plaintiff loſt the comfort and ſociety of his wife, and 


the profit and advantage of her fortune &c; | 
2dly, Whether, © enticing” goes fo far or not I will not 


nor need determine, becauſe © procuring” is certaialy 
« perſuading 


Fir. | 
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« perſuading with effect. I need not cite any authori- 
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ties for this; becauſe every one who underſtands the EM-A 
lik language knows that this is the common acceptation of WIne- 


that word. 


24ly, But, to be ſure, it muſt be an unlawfully procuring, 
and 2 brings me to the ſecond objection. It is 2 — 
to ſet forth all the facts to ſhew how it was unlawful (a); 
that would make the pleadings intolerable, and would in- 
creaſe the length and expence unneceſſarily. It was faid 


Y 
however that at leaſt it was neceffary for the plaintiff to add 


« by falſe inſinuations:“ but it is not material whether 


they were true or falſe; if the inſinuations were true and 
by means of thoſe the defendant perſuaded the plaintiff's 
wife to do an unlawful act, it was unlawful in the defen- 
dant. 


In anſwer to the objection that this is leaving the law to 
the jury, it muſt be left to them in a variety of inftances 
where the iflue is complicated, as, lariter, felonice, 
proditorie, deviſavit vel non, demiſit non, But the 
Judge preſides at the trial for the very purpoſe of ex- 


plaining the law to the jury, and not to ſum up the evidence 


to them. 


As to the diſtinction between the beginning and conti- 
—_—_— a houſe that over or 
damages the houſe of his neighbour, that againſt the begin- 
ner an action may be braught without laying a requeſt _ 
move the nuſance, but that againſt the continuer a requeſt 
is neceſſary, for which Penruddect's caſe, 5 C. 100, 101, 
was cited, and many others might have been quoted, the law 
is certainly fo, and the reaſon of it is obvious. But that 
reaſon does not extend to the preſent caſe; becauſe every 


over. ruled the objection, ſaying that it was ſufficient to ſtate the conſpiracy 


and it's object. So in an indictment on tat. 7 Geo. 3. c. 70. it is ſufficient to 
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moment that a wife continues abſent from her huſband with. 


\—x— out his conſent, it is a newtort, and every one who perſuades 


Wirns- 


— EA APTET TNT know it to be 


the queſtion, whether defects in this de- 
claration were or were not aided by the verdict: but [ 
ſhall not take notice of them, becauſe I am of opinion that 
there are no deſects to be cured, and that the declaration 
would have been good even on a demurrer. Had the words 
« unlawfully and unjuſtly” been omitted, this queſtion 
might have been material, becauſe it is lawful in ſome in- 
ſtances for the wife te leave the huſband : but as the decla- 
ration is framed, it is not neceſſary to enter into the conſide- 
ration of that queſtion. Many obſervations were likewiſe 
made on the quantum of the * „ by the jury, and 
it was faid that it was uncertain r or not the huſband 
had ſuſtained any: thoſe were proper obſervations on the 
motion for a new trial (which has been already diſpoſed of) 
but cannot have any weight on this motion in arreſt of judg- 
ment, where every thing laid in the declaration muſt be tak- 
en to have been prov I can fee no reaſon to arreſt this 
jugdment, and therefore I am of opinion that the rule muſt 


Mr. J. Abney, and Mr. J. 
iatim, agreeing with the 


. r were urged and ſeveral caſes were cit- 
ed on both of 
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2 1745 
Epwarp Dyxx and Joux Werner Adminiſtra-— — 


p M. 19 G. 2. 
tors of GRECORY GAR Dñ¹I SER againſt 8 A nt 
WEET- Nov. Sch. 


SWEETING, Son and Heir of Joszen 
ING his Father deceaſed. 


« (COVENANT. The pla 


1727, 
Foſeph Sweeting deceaſed demiſed to the ſaid Gre 
ner ſeveral premiſes therein mentioned, being — 
hold to the ſaid Gregory during the reſt and reſidue of the venant by 
ſaid Foſeph's eſtate, redeemable on payment of 2801. and in- which the 
terett by the ſaid Foſeph his heirs executors or adminiſtrators tar im. 
at the end of fix months next after the date of the ſaid inden- felf and his 
ture. And the ſaid Foſeph the father covenanted for himſelf heirs. In | 
his heirs executors adminiſtrators and affigns that the — 
principal ſum of 280. with its full intereſt ſhould be paid necefary to 
according to the purport true intent and meaning of the ſaid allege inthe 
indenture. | declaration 


father in his lifetime did not pay to the ſaid Gregory in his life- n u 
time nor to the plaintiffs or either of them after the death plaad . To 
of the ſaid Gregory the ſaid ſum of 280L. with intereſt for an aftion'ca 
the ſame or any part thereof at the end of fix months next co 
after the making of the ſaĩd indenture, nor at an other time nella par 
whatſoever, nor has the defendant ſince the of his ſaid ticular day, 
father the ſame or an j the defen 
them, but the ſaid f i 

the time of the making 
ſtill wholly due, ow! 


1728, paid to the fai 
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ſay that the ſaid 32 Stweeting the father ſurvived by the 
ſpace of fix months and more next after the date of the ſaid 
indenture ; and that the ſaid Foſeph Sweeting the father with- 
in or at the end of fix months next after the date of the ſaid 


To this replication the defendant demurs ; and for cauſes 
ſhews that the plaintiffs by their replication have not demur. 
red to the plea of the nor taken iſſue thereupon, 

in any manner confeſſed or avoided traverſed or denied 
z and for that the ſaid plaintiffs by their replicatj- 
have alleged new matter not alleged in their declars 
to wit, that the ſaid Foſeph Stweeting the father ſurviv- 
by the ſpace of fix months or more next after the date 
the ſaid indenture, which matter tends to drive the deſen- 
t into a departure in pleading ; and the ſaid replication is 


$72 
: 


3, 25 


3 


f 
F 


The plaintiffs join in demurrer. 


Gapper Serjt., for the defendant, objected to the replica- 
tion, that the plaintiffs ought to have taken an objection to 
the defendant's plea, and not to have replied new matter. 
And afterwards in his reply he took two other objections, 
that the declaration does not ſay that the heir had lands, and 
that an action of covenant will not lie againſt the heir, but 
only an action of debt. 


Ar for the plaintiffs infiſted that the plea was 2 
bad plea, and that if the plaintiffs had joined iſſue upon it 
they would have been tricked; for if a verdict had been 
for the plaintiffs, they could not have had judgment upon 
it, as being an immaterial plea when found that way, as has 
been determined ſeveral times upon this plain that 


though the money might not have been paid before, it might 
| have been paid at, the day (a), which would be a; 


(a) Holmes v. Brocket, Cro. Fac. 435- But if the condition be A „ 
* 
ite 


en or before ſuch a day, and the defendant plead payment before that day 
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bar the plaintiffs of their action. And he faid that when a 1745. 
man covenanted for himſelf, an action of covenant would wy 
lie againſt the heir, as well as an action of debt where a man beg 
bound himſelf and his heirs, otherwiſe the word © heirs” ax<o# 
would be a nugatory word; and he faid that in an action of — 
debt againſt an heir (6), it is never alleged in the declaration 

that the heir hath lands by deſcent; but if he hath none, he 

may inſiſt upon it by way of defence, 


And J, and my Brothers Abney and Burnett, were of opi- 
nion with Belfield in omnibus; fo gave judgment for the 
plaintiffs (c). 


8 <7Ta5n Tan 


m, : 
ed G Serjt. cited Baſkerville v. Brockett, Cro. Fac. 450, 
5 and Sir Wm. Herbert's caſe, 3 CG. 12. But upon looking 
* into thoſe caſes, they are nothing at all to the purpoſe. 
Ve He likewiſe inſiſted that the months ſhould be taken to be 
te legal months of 28 days each, and not calendar months, and 
Ne that reckoning but 28 days to a month the ſixth 
ts expired on the 1oth of May, and fo the pa 

was upon the day in the condition. But in the firſt 
2. 
to 
er. 
ns, 
nd 
ut 


day or at any time before &c; 
_—_— form and effect of the faid condition. Bull. N. P. 174; 
and 2 _— 

b) Vid. v. Atkinſon, Hil. 18 G. 2. ſup. 521. 

c A writ of error was afterwards brought in the court of King's Bench, 
where the only objection taken by the plaintiff in error was the want of an 
original; (vid. 1 Wil. 181 ;) thereby tacitly acknowledged the propriety of this 
judgment in other points. 


| (1) Though not ſtated in either of the printed reports of this caſe, it came 

| before the Court of King's Bench on a writ of error from the Common Pleas, 
the judgment of which laſt Court in favor of the plaintiff was reverſcd and a 
repleader awarded. MS. Call. Willes Ch. J. 
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1745. this was falſe in fact, for reckoning but twenty-eight 
„ the ſix months — the 8th 22 


pa 
n thought (but came to no opinion upon this) that the months 
* were to be calendar months. We had therefore no regard at 


all to this argument. 
— Mrrrs agamſt Hucnts and Another. 
Thurſday, 
Nov. 14th. 


n  ] I came before the Court upon a caſe made before 
and ſells cat» county of Glouceſter. 
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Liffully by dealing in buying and ſelling cattle as aforeſaid 2745. 
— nd 


i 
was a perſon — of being a bankrupt within any of the 
ſtatutes relating to 


4 
In order to prevent delay we permitted the caſe to be Hunan 


ſpoken to twice this term, firſt by Serjt. Skinner for the plain- 
tiff, and Serjt. Prime for the defendants, and then by Serjt. 
IWilles for the plaintiff and Serjt. Vynne for the defendants 


The only queſtion was whether Z:iffully, as deſcribed in 
the caſe, were a drover or not; becauſe if he were, he was 


My Brother Abzey and I firſt doubted whether Liffulh, 
as deſcribed in the caſe, drover within the ing of 
the act, conſidering a drover 


() Made perpetual by ſtat. 27 Geo. 2. c. 16. 


L 


* 
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1745. And upon the ſecond argument I and my Brother An 
came into my Brother Burnett's opinion for the following 
Mitts reaſons : , 
againſt 1ſt, Becauſe a drover is joined in the clauſe in the ſtatute 
nun with a farmer and grazier, which implies that the ſtatue 
meant a perſon of the fame fort. 
2dly, In Jacob's Law Dictionary, third edition, drover; are 
ſaid to be thoſe who buy cattle in one place to ſell in another; 
and drover ſeems to be derived from the word © drove,” and 
not from the word © drive.” 
3dly, It is plainly made uſe of in this ſenſe in the ſtatute 5 
& 6 Ed. G. c. 14. and 5 Eliz. c. 12. The firſt is entitled 
an act againſt regraters, foreſtallers, and engroſſers; and in 
ſect. 16. are theſe words, © provided alſo, and be it enacted 
by the authority aforeſaid, that it ſhall and may be lawful for 
every perſon and perſons known for a common drover or 
drovers being licenſed (as therein is mentioned} to buy cattle 
in ſuch ſhires or counties where drovers have been uſed to 
buy cattle, and to fell the ſame at reaſonable prices in com- 
mon fairs and markets diſtant from the place where he or they 
ſhall buy the ſame forty miles at leaſt.” The latter ſtatute is 
intitled << An act touching badgers of corn and drovers of 
cattle ;”” and in ſect. 2, 3, 4, 5, and 6, it recites the clauſe 
in the 5 & 6 Ed. 6. concerning drovers, and gives further 
directions concerning licenſing and regulating drovers of 
cattle; and there the word *drovers” is plainly underſtood 
in the ſenſe now contended for by the plaintiff. 
Athly, There are ſeveral cafes, and one directly in point, 


drover, 

faid * thou art a bankrupt;” verdict 
moved in arreſt of j 3 Iſt, That it 
the plaintiff uſed the trade at the time of 
2dly, That a drover is not within the 
concerning bankrupts. But the Court, as to the 
— held that he was (a), fo plainly conſidered him as a 
yer and ſeller of cattle. Croke indeed ſtates the declaration 


(a) At chat time dre r were not excepted out of the bankrupt laws. 
differently, 
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differently, that the plaintiff declared that he had uſed the 
trade of 8 ſelling cattle, and di vers times 
upon credit: but he is certainly miſtaken; for if fo the 
queſtion never could have ariſen whether the plaintiff were 
within the ſtatutes of bankrupts : but it ſhews that Croke 
thought that drover ex vi termini meant a buyer and ſellet 
of cattle. The caſe in point was an anon caſe deter- 
mined in this court Hil. 10 Geo. 1. on the ſtat. 5 Geo. 1. c. 
out of 

within the 


$9? 


1745- 
— — 


Mitts 


agoinft 


6, [Ze c. 
That, it being found convenient that ſuch drovers ſhould be 


bankrupts, to prevent this inconvenience the exception was 
inſerted in the ſtatute 5 Geo. 1., which muſt mean the ſame 


fon out of a ſtatute muſt be ſome perſon who, without ſuch excep- 


tion, would be included in it: but a mere driver of the cattle of other per- 
ſons, who neither buys or ſells them, is not within any of the bankrupt laws ; 
the Legiſlature therefore, when they excepted drevers, muſt have had in their 


contemplation ſomething more than drivers. 


(5) Under the direction of the learned Judge who tried the cauſe (it is pre- 


perſon 


ſumed) it being a queſtion of law. 
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1745. perſon by the word © drover” as was before holden to be 
x Within the ſtatutes relating to bankrupts. 

Mitts 

againſt WWnne Serjt. cited two or three dictionaries to ſhew that 
Hvcnzs. the word © drover only ſignified a driver of cattle: but 
they being of very little authority, we did not at all regard 
them ; but 


Ordered that the verdict ſhould ſtand, and that judgment 
ſhould be for the plaintiff. 


N. The words of the ſtatute are that no farmer, grazier, 
or drover, as ſuch, can be a bankrupt; and therefore my 
Brother Abney very rightly obſerved that each of theſe might 
be a bankrupt if he dealt in buying and ſelling any ather 
commodities; and that it had been frequently determined fo 
in the King's Bench, particularly in the caſe of Mayo and 
Archer (a) M. 8 Geo. 1. that a farmer might be a bankrupt 
it he bought a great quantity (5) of hay and fold it again.“ 


(a) $ Med. 46; ani x Ser. 513. 
” (5) The rule eftabliſhed in later cafes is that the extent of the trading is 
not fo material as the intention of the trader, namely, whether with a view 
to profit he buy and fell again to any perſon who to him for tbe com» 
modity in which he deals; of which intention the jury are to judge. Pama 
v. Vaughan, 1 D.& E 5153; and Bartholomew v. Sherwood 3 ib. 573. 


M. , GoopTITLE on the Demiſe of Josnua and 
Dean. THOMAS Caoss againſt Wopnurr and Others. 
: [Hil. 16 Geo. 2. Rol 870.] 


; HIS ejectment was brought to recover the manor of 
— ww T Braaallands and certain other lands in Lincaluſhire. Three 
aud then to demiſes were laid in the declaration, one of an undivided 
his male moiety by Jaſhus Croſs, another of the other undivided moie- 
— ty by Thomas Croſs, and the third of the whole by Foſbue and 
and 
—— deſcending from them; on their deceaſe or failure then to B. and the heirs 
male ot his body fur the lame term of life and upon the ſame terms as the deviſor intended 
for A. and his male children; and in caſe of B. i 
and his male ch.ldren for the ſame term of his 

—Þ Held that A. took an eſtatr for life only; 
took an eſtate for lite only. 


— 


SEPLESRZGESSHSES HF 


PS 


be 


4＋L 2 K 


1X9 ITA 


K 7.4 2 8. . 171 


KA 


6 


MICHAELMAS TERM, 19 Gxo. II. C. P. 


Thomas ; and on the trial a ſpecial verdict was found, 
raining facts. 


593 
con — 1745. 


— 
G00 71 


On the 4th of April 1674, Foſbua Croſs, LL. D. being 72 


ſeiſed in fee of the 
them as follows; © 


in queſtion, by will devi — 
y will is that my eldeſt fon Jana, Won. 


when he is complete 24 years old, ſhall have my mano:, &c. 
and my will is that my ſaid fon ſhall h. ve and enjoy the faid 


manor, &c. only for- his life, and then the p emiſes ſhall de- 


ſcend and come to his male children (if he have any) 


their 


natural lives only, and to the male children deſcending from 


them; and upon their deceaſe or failure, then my will is that 


the premiſed eftate in manor, &c. ſhall deſcend and fall to 


Latimer s and the heirs male 
— of 144 


his bady for the 
* ms | intended the 


ſame for my ſon Jaſbus and his male children; and in caſe of 
his (Latimer's] and his male children their failure, then the 


ſaid manor, &c. ſhall deſcend to my fon Thomas 


Croſs and his 


male children for the ſame term of his and their life and upon 


the ſame terms : but if my ſaid ſons have 


ters only, and 


daugh 
the ſaid premiſed eftates deſcend thereupon to Latimer or 
Thomas, then my will is that the faid manor, &c. ſhall de- 


my manor, &c.—And my will further is that in cafe what 


was intended to my ſon Jaſbua fall to Latimer, then 
what was intended for Latimer ſhall come to Thomas and 


upon Thomas and his children; and my will alſo is that my 
eſtate in the manor, &c. ſhall not be enjoyed by any of my 


faid ſons until they ſhall accompliſh the age of 25 
unleſs my wife and truſtees think fit they ſhould 


enter, &c. &c. 


fooner 


The d-vifor died on the 1ſt of Ocfaber 1676, leaving 
' three ſons, Faſua, Latimer, and Thomas. Soon after the 
tathei's deatu Jaſiua entered A in Hilary term 1695, he ſuſ- 
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Wills, Lord Chief Juſtice (after 
laſt queſtion was diſpoſed of in the courſe of the argu- 


The opinion of the Court was afterwards delivered by 
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1745. an eſtate for life. Beſides the old rules in C. Lit. (a) and 
\—yz— 1 Ral. 838 and 839, that where a man gives an eſtate to one 
- GooyT1- and his heirs or the heirs of his body, and another eftate to 
., T2: another in forma prædictà, or remainder to another in forms 
dem. d prælictä, he ſhall have the fame eſtate. The cafe of Lowe v. 
"Wopnurt. Davies, M. 3 Geo. 2. B. R. in 2 Lord Raym. 1561. (6), is allo 

in point : that was a deviſe to Benjamin Fevon his heirs 
lawfully begotten, that is to fay, his tzrſt, ſecond, third, 
and every fon and ſons ſucceſſively lawfully to be begotten 
1 their bodies, &c.; and it was holden an eſtate 


The attempt to explain the firſt clauſe in this will by the 
fecond, and to conſider it as turning the firſt eftate into an 
eſtate- tail, was a very ingenious attempt, and the beſt argu- 
ment that could be uſed : but it is plainly without any ſounda- 
tion; for the words of the ſecond clauſe are © to Latimer and 
the heirs male of his body, for the ſame term of life and u 
the terms as I intended the ſame for Joſhua and bis mak 
children :” but thoſe terms were © to Jana for life and to 
his male children for their natural lives only, and ſo to the make 
children deſcending fram them.” If the deviſor had known the 
ſenſe of the words © heirs male,“ and had intended an eſtate. 
tail by it, he certainly would have inſerted them in the firſt 
clauſe. Beſides, the words in the other deviſe, to Thomas, 
plainly exclude any ſuch ſuppoſition. 


We are therefore of opinion that the judgment may be en- 
tered up generally for the plaintiff on all the demiſes in the 


(s} Co. Lir. 20. b. | (5) 3 Str. $49 ; Fung. 112. & C. 
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1745, 6. 
Wu. MypptELTON againſt Sir WaTKIXR Wil. rw 


LiaMs W YNN, Bart. ; in Error. 5 Gen. 


{Hil. x6 Geo. 2. Rol. $63. ] 


act ; and the 
venire facias 


injuriouſly neglected and refuſed fo to do, and after the ſaid ration on a 
election wilfully falſely maliciouſly and injuriouſly contrary Ratute con- 
to the duty of his office and contrary to the form of the ſta- n be 


formam 
tute, &c, returned F. z whereas in truth J. Ad. flaturi, the 
delton was not ele 


but the plaintiff below was duly elect- — 
ed; and whereas F. ouzht not, but the plaintiff — — 
below ought, to have been returned. The plaimiff then ment in an 
zverred that after the ſaid return feveral petitions of feveral ation on 


tu nʒ that the Houſe, having 
that Sir V. V. Inn ought to have been returned, and or- cen if ſuch 
dered the clerk of the crown to amend the return by ſtriking a judgment 
out J. {ton's name and inſerting in its ſtead that of Sir FER 
W. W. Un, which amendment was accordingly made; by the a- 
that the Houſe alſo ordered that the further hearing of the tute of jeo- 
m-trer of the ſeveral petitions ſhould be diſcharged, and that — 4 gien 
J Myddelton ſhould be at liberty to petition the ſaid Houſe muy be 
touching the clection within fourteen days then next if he maintained 
ſhould think fir, but that J. Adyddelton did not within e 
time petition the Houſe touching the election ; by reaſon of . f. . Er 
which premiſes Sir V. IF. Wynn was prevented taking his a ff return 
ſeat in parliament for ſeven months, and was put to great * members 
expence, &c. 2 


there be no 


determination of the Houſe of Commons on the right of elect on for that place Vid. 1 
Will. 125. S. C. 


The 
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: that this was an action ona 1 
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1745, 6. The third objection is to the judgment, which concludes 
I that the defendant is in miſericordid inſtead of capiatur ; and 
Mrpozc- this is an objection to the ſubſtance as well as to the form, 


The anſwer given to it was that the entry was right: but 


wr, Br en ſuppoling it wrong, yet it is cured by the ſtatute. of 
un Error. jeofails. We are not all of us certain that this judgment is 


right, but the greater part of us think it is. This is an 
action on the caſe, which is to recover damages to the party 
grieved, and there the proper judgment is in miſericotd a; 
and the caſes in which it ſhould be by capiatur is where there 
is 2 fine to the King, as in treſpaſs, &c.; I mean that at 
common law there ſhould be a capiatur. But we are all of 
opinion that ſuppoſing the judgment bad, yer it is cured by 
the ſtatute of jeofails. Yet notwithſtanding I ſhall men- 
tion ſome caſes to ſhew where a capiatur is neceſſary, and 
where 7 and on which we found our opinion that this 
entry of the judgment is good. The firſt is in 1 Rol. Ar. 
222. pl. 11. where it is ſaid that in actions of treſpaſs upon 
the cafe the entry of the judgment ſhall be in mi ſericordia 
and not quod capiatur. The next is an action on the ftat. 
cf Edw. 6. for not ſetting out tythes; 16. page 223. pl. 17, 
So in debt on 1 and 2 Ph. and Mar. tor t. king 10d. for a 
diſtreſs inſtead of 4d., by which he became liable to a penal- 
ty of 5; the Court held that the Judgment ought to be in 
miſericordia. North v. IVingate, Cru. Car. 559, 560. Soin 
Plaud. 118, 130, where the action was on the ftat. 23 A 
6. the julgment was in mifericerdia, The caſe of Water- 
houſe v. Bawde, Cro. Fac. 134. alſo ſhews that where the 
action is brought tam pro rege quam pro ſeipſo the King is 
to have a fine, but not where the action is brought only for 
the party ; and where there is no fine to the King, the judg- 
ment ſhould not be quod capiatur. As to the ſtat. 5 and 6 
V and M. c. 12. which takes away the capiatur fine in 
actions vi et armis ; that does not apply to the preſent ca 
any otherwiſe than as it explains the rule laid down here; 
for that takes it away in all actions vi et armis, which are the 
only actions in which it was uſed, and it ſhews the ſenſe of 
the Legiſlature that they thought in treſpaſs on the caſe miſe- 
Ticordia was the proper entry (a). | 


(e See alſo Pullin v. Stoker, 2 H. Bl. Rep. 312; Humble v. Bland; in 
* 6 D. & Z. 255; and Fenkinſon v. Ades qui tam ; in error; cited 
257. 


But 
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But another anſwer may be given to this objection, that 1745, 6. 
ſuppoling this judg neut wrong, yet it is aided by the ſtat. 16 
and 17 Car. 2. c. 8; only indeed there is an _exception of RV nnn 
tions on penal ſtatutes ; therefore if this be conſidered as ven 
an action on a penal ſtatute, this objeRion is not aided. But - .— 4 
we are all of opinion that this ſtatute, which gives damages Bart. in Ex- 
to the party grieved, though they are double damages, is a . 
remedial act, becauſe the damages are to be conſidered only 
as a ſatisfaction to the party. And this ſeemed to be the opi- 
nion of the Court of King's Bench in the caſe of Philips v. 
Smith, Com. Rep. 284, 5, in an action againſt a perſon for re- 
fuſing to deliver a poll, in which caſe a penalty of 500. is 
given. We think this is likewiſe cured by another ſtatute, 
or at leaſt this ftatute ſerves to explain ho add of the Le. 
giſlature on the ſtat. 16 and 17 Car. 2. This is the 4 Geo. 
2. c. 26. for turning the law proceedings into Exgliſi; for in 
þ+ 4- it isenacted that every ſtatute for amencing jeofails ſhall 
extend to all forms and all ings in 2 — 
IN when the forms and 
gli; and it concludes thus ® And this clauſe thalt be 
taken and conſtrued in the moſt ample and beneficial manner 
for the eaſe and benefit of the parties, and to prevent frivo- 
lous and vexatious '” So that ſuppoſing the act, on 
which this action is hrought, is either penal or remedial, as 
this is not a criminal the defect is aided; for the 
ſection in the ſtat. 4 Geo. 2. muſt either be conſidered as an 
extifingeiuſy or as Grhoamey of the frets of the Legils- 
ture on the word © penal” e that by 
they meant only criminal projecytions. to theſe 
we are all of the fame opinion. 


Now I come to the fourth and Sfb objeBion 
rits of the caſe ; rs 

except my Brother Abney; and he only 
I wee clan of a different opinion, our opinions would 
And he doubts whether this action i 
can be 
is made 
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Bart. in Er- tions. I muſt admit that, if it be necell. 


Far. - 
* © 


1745 & there it is argued hat the Courts of Jefminfter- Hall ought 
not to 
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ch 
proceed in * of this natu e, while there is the 
beiore the Houle 
ing in the deter, 
to ſet forth ſuch 
a previous detcrimiaation, no ſuch determination appears in 


of Commoas, becauſe there may be a c 
minat.ons, and they are the proper Jud 


this declaration, for it is only (:id that they determined the 


return to be wro'g, and therefore ordered the names to be 
altered ; and it is plain that this was only a determination 
that the return was wrong, not that it was ſaſſe ; and it 
might be wrong without being falſe; as for inſtance, if it 
been made by a wrong perſ>n; and by the liberty given 
to J. Andie tan to apply again within fourteen days it — 
that the merits never came in qu*ition. We cannot here 
take notice of the rules of the Houſe of Commons in pro- 
of this nature, and therefars cannot conclude, be, 
cauſe 7. AMZzddelton did not apply within the fuurteen days 
| to him, that — — „ Ty — 
perſons, who might bri t petitions, Iſt, 
voters for Sir V. W. J#ynn. 24ly, Sir V. IV. Vn him. 
ſelf. 3dly, The voters for J. Adzddeiton; 4 hly, J Ada 
tan himſ-lf ; and we (annot judicially take notice, but that 
the right of election was put off. 


Then as it does not appear by the declaration that there 
was a previous determination in the Huuſe of Commons, 
the queſtion now is whether it be neceſſary that there ſhould 
be any ſuch previous determination. The caſes cited to ſhew 
that it is neceſſary are moſt of them little to the purpoſe. 
The firſt is the caſe in Plnud. 118, That was an action 
on the ſtar. 23 H. 6., which is worded in quite a different 
manuer from the preſent : but if this cafe had any w 

it is rather an authority for our opinion, becauſe no 

previous determination was there ſet forth; and the 
Cale was very ftrenuouſly argued, this objection was not 
taken. The next is Nevill v. Stroud, 2 Sid. 168. but there 
no judgment was given by the Judges in the Exchequer, 
who were all afſembled there for that purpoſe; and, as it is 


faid in 3 Lev. 30., it was ad journed into parliament propter 
difficulratem, and ſlept there without any determination; fo 
that caſe is of no authority one way or the other. The caſe 

of 
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of Bernati/ton and Some, 2 Lev. 114. was an action for a 1745, 6. 
double return, three of the Judges held that it lay, and one - 
doubted ; error was brought on this in the Exchequer- Myst 


Chamber, and that judgment was reverſed (a). But that 
was an action for a double return, and not for a falſe one; 


ſo (it is aid) it does not affect the preſent caſe, though I art. in r- 
— own I do not underſtand the diftinticn laid down in that or. 


caſe between a falſe and double return as to the actions ly- 
ing or not lying at common law, where it is alleged (as 
it was in that caſ:) that the return was made falſely and mali- 
ciauſſy. However that was an action at common law, fo it 
in nowiſe reſembles the preſent caſe. "The caſe of 

v. Rapley, 3 Lev. 29. was an action for a double return, and 
is founded on Bernadi/ton's caſe, and it was there holden that 
the action lay not: but that cate proves too much, for it was 
there ſaid that it would be preſumption to meddle with electi - 
ons before they had been determined in parliament. The 
next caſe, when it was cited at the bar, ſtaggered us all, 
that of Prideaux and Morice, 1 Lutw. 82 to 89. Salk. 502. 
and Farreſly (b) 13 and 14. I believe every ane imagined 
at firſt when it was cited that that was an action on this ſta- 
tute, but on looking into it we find that that was not an action 
on the ſtatute, but at common law ; iſt, Becauſe by the plead- 
ings, which are in Lutwich, it is nut laid to be contra for- 
mam ſtatuti; 2dly, Becauſe by th: arguments it appears that 
it was an action at common law ; and this entirely altered our 
opinion of the preſent caſe. There are things in Lord Tre- 
vors argument in the Common Pleas, and Lord Hels in 
the King's Bench, ſtrong as to this point. Lord Trevor 
ſeemed to give his opinion that an action for a double return 
would not lie at common law: but they were all clearly 
of opinion that there ought not to be an action at common 
law, before there had been a determination in parliament. 
And the reaſon given both by Lord Trevor and Lord Holt is, 
becauſe there might be different determinations, and the 
Houſe of Commons are the proper Judges of their own 
elections. If this were a determination on the 7 & 8 W. 3. 
the objection would be great; but as it is not, that authority 
is at an end at once; becauſe it is certain that an act of par- 


(a) And that judgment of reverſal was afterwards affirmed in the Houſe of 


Lords. Vit. 1 Lune. $9. 
(5) 7 iz. 
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1745, 6. that it is a rule that no determination between any two per- 
— ſons can be concluſive as to a third; now the d. termination 
Mr»oz:.. in the Houſe of Commons is only between the two mem- 
Ton bers; here it is between one of the members and the ſhe- 
22 riff, who is a third perion, I ſhall mention but one te. 

Bart. in kr more, which is that the greateſt injury of all might by this 
. means go unpuniſhed ; for it may happen, and frequently has 
happened, that a man has been ſo unpoveriched by the ex- 
1 of his election, that he has not money enough left to 
ing his petition before the Houſe, and yet till he = bring 
his petition he will be denied the only means he has of repa- 
ration, bringing his cafe before the Cours of I/eftminſter. 
Fall in order to recover damages. Theſe I mention oily as 

ny own private reaſons. 


But we are all of opinion that ſuppoſing this previous de- 
termination in the Houſe of Commons not here ſet forth and 
that it ovghe to have been ſet forth originally, yet it is cured 
after a verdict (a); for as the jury have found for the plain- 
tf, we muſt piclume that proper evidence was given to in- 
duce them to find this verdict, otherwiſe the Jud es would 
have directed them otherwiſe. | > 
So the judgment mult be affirmed.” 


(s) Vid. Macmurde v. S, 7 D. & E. $18., and the caſes there referredto, 


nunc. The Mayor Bailiſſs Burgeſſes and Commonalty of 
Ea. 2 Brprond againſt The Biſhop of LincoLx and 
WIIILIIAMs. | 


'[M. 27 Geo. 2+ Rot. 1726, 2727, 1728, 1729-] 


N quare impedit, the plaintiffs in their declaration alleged 
that they were, and for a Jong time paſt had been, ſeiſed 
of the advowſon of the church of Saint Jahn the Baptiſt arid 
as al. the hoſpital ef Saint John in Bedford as in groſs as of fee 
; and right, and being ſo ſeiſed they preſented to the faid 
church and hoſpital, being vacant, one J. Towerſey their 

clerk, who upon the preſentation of the ſaid mayor bailiffs bur- 

geſſes and commonalty was admitted inftituted and oy, - 


rf 
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2 


when Tawerſey was admitted, &c. he admitted that Tawerſey 
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into the ſime in the time of Quern Arne; and that the ſaid 1745, 6. 
mayor bail. ff burgeſſes and coumonaly being ff f-d, the — 
ſaid church and hoſpital afterwards became vac int by the T.. baayer 


death of the ſaid F. Tawerſey aud itill is vacai.t, &c. & oi bud» 
yorD 
The Biſhop in his plea claimed nothing in the jail church 3 op 


nor in tne advowſon thereof, but the adnitmon iaitttu tte of LAN ct 


and induction of parſons to the ſame church, &. aud other d Wit 


things which belong to the ordinary as ordinary of the fame ***** 
place and church. 


The defend int Milli ams put in three pleas. 1ſt, Aſter 
proteſting that the mayor, &c. were not (-1\-d at the time 


on the preſentation of the mayor, &c. was adinitted inſtituted 


and inducted into the faid church and hoſpital in the time 


of Queen Arne, an} that after his adinithon Tower/ey died, 
&c. ; but n- pleaded that the faid church and noſpital at the 
time of that admiſſion and from time immemorial had been, 
and ſtill were, a lay fee and eſtate and not prcſ.ntative. 
He then alleged that before Towerſey's admiiſion and before 
the ſaid mayor, &c. had or claimed auy thing in the church 
or hoſpital King Henry the Eighth was ſeiſed in his d meſne 
as of fee of and in the faid hoſpital, to which the ſaid chu ch 
then was and from time then imme norial nad ocen and fill 
was appurtenant, in right of his c:own; that on his ſeath 
the ſaid hoſpital, to whicn, & . d-fcenicd t King Edvard 
the Sixth, and on his death to -en Mary, and on he atn 
to Queen Elizabeth, who on in 20t.. «t Ju in the 18th 
year of her reign by letters pat nt gr.nted tr faid hoſpital, 
to which, &c. by the n:me of Sant Fohn's F:ſpita! and all 
her lands tenements rents fervices aid cred wments white 
ſoever with their appurtenances to the faid hoſpital belong- 
ing or appertaining to J. Farnham in tee. The d-tendant 
in this plea then deduced a regular title to the fad hofprtal, 
to which, &c. from J. Farnham to G. Williams the d ten- 
daat*< father in fee in 1678; ani then ſet torth tat ie ſud 
G. Williams being fo ſced the ſaid mayor, &. on the 14/1 
day of April, 13 An. unjuſtly and wichout any judgment 
difſciſed the ſaid G. Williams therevt, whereby tac Lud nayor, 
&c. were ſcited of the ſaid hoſpital to which, &c. with the 
appurtenances by any Ta being fo filed thereof 
F 


by 
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1745, 6. by that diſſeiſin they ed the ſaid J. Towerſey to the 
\—x— ſaid church and hfpital, as to a church and hoſpital preſen- 
The Mayor tative, who on the preſentation of the ſaid mayor, &c. was 


&. ofBz»- admitted inſtituted and indudted into the ſame as to a church — | 
vor”. and hoſpital preſentative; that the ſaid mayor, &c. being fo * 
Tvx"Bithop ſeiſed of che faid hoſpital, to which, Ke. by their difſcifin, | 


ofLiwcorn the faid G. Williams, the defendant's father, afterwards on 
Au. the iſt of May 1724 re-entered into the ſaid hoſpital to 
which, &c. with the appurtenances and was thereof ſeiſed 
in his demeſne as of fee as of his firſt and former eſtate; and 
being ſo thereof ſeiſed he the faid G. Williams (the father) 
afterwards on the 1ſt of June 1740 died fo ſeiſed of ſuch his 
eſtate of and in the faid hoſpital to which, &c. with the ap- 


purtenances, upon whoſe death the faid hoſpital to which, &c. 
with the appurtenances deſcended to the defendant as fon 
and heir, whereupon the defendant entered into the faid hol. 
pital to which, &c. with the appurtenances, and was and ſtill 
is ſeiſed thereof in his demeſne as of fee. 


In the laſt plea the defendant, after proteſting that the may- " 
or, aq the time yg 1 onda my and induction 
of J. Tower ſey into t d church (not ſaying any thi 

Z he keel) were noe feed of the avon of te 
faid church, &c. pleaded that the faid church then from time 
ial had been and then was a church donative; 
and me of the death of Towerſey the 
and in the faid donation or gift of 

all 
and 


2 


; thoſe, whoſe eſtate the 
in the donation or giſt 
immemorial as often as the 
uſed and accuſtomed and | 
give the ſaid church to any clerk to be held by ſuch 
is life, IL. church 
it belonged to the to give grant 
and confer the ſame &c. - 
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and faid nothing in particular concerning the hoſpital, the 1745, 6. 
plaintiffs prayed judgment and a writ to the biſhop, &c.; 1 
upon which it was adjudged that the plaintiffs ſhould recover The Mayor 
their preſentation to the ſaid church and hufpital againſt the &c. of Buv- 
biſhop, &c ; with a ſtay of execution until the pleas between 722» 
the other parties were determined. 


To the firſt of the other defendant's (Williams's) pleas the 34 2 
plaintiffs replied that at the time of the admithon inſtitution *** 
and induction of 7. into the ſaid church and hoſpital 
the ſame church and baſpital were and ſtill are preſ-ntative 
and not a lay fee and eſtate, as in the plea is alleged. To 
the ſecond plea that the faid hoſprtal at the time of that ad- 
miſſion, &c. was pre ſentative and not a lay fee. And to 
the third plea that the church at the time of Towerſey's ad- 
miſſion was and ſtill is a church preſcntative and not a church 
donative. 


To theſe replications the defendants demurred generally. 


After three arguments at the bar, on Wedneſday, February 
iſt, 1743, April 28th, 1744, and Tueſday, November 1th, 


1744, 
The Court on this day gave 
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1745, 6. tation, and endeavoured to avoid it but not traverſed, for a proteſtanco is 
no traveiſe : befides the pleas have ſeparatcd the church from the hoſpital, 
—— which are one entire thing; and ore plea cannot be taken in ad of another. 
The Mayor The pleas are alſo detective, becauſe the defendant il ams has ſet up ro pre- 
c. of BI D - ſentation or title either in himſelf or thoſe under whom he claims. 
on The Court inclined to think that the replicat ons were gond, as follow; 
again the three p'eas but they founded their judgment on the validity of the plain. 
The Biſhop tiff s declaration and the defects in the deſendant's three pleas.” MS. A. 
of Li x cot x ney J. 
and Wite 
LIAMS. 


En. THOMAS DAVIES on the Demiſe of Joux Turry 
April ail. againſt WILLIAM Hawn, an lufaut, by his 
Guardians, and others his Tcnants. 


A. having (c II came be fore the Court upon 2 caſe reſerved by my 
2 Brother Burnett at the Suſſex atfiz.s held at Lewes on 
ter) deviſed the 10th of Augu/t 1745. 

to a 


_ —þ Milliam Hamlin, being ſeiſed in fee of the premiſcs ia 
wife was queſtion, by his will dated the 24th of April 1662, deviſed 
One in the following words; I give * _— os 
2. lying in the pariſh of Ardingly and V Hoethly (being 

23 — in queſtion) unto * iſſue 12 wife which ſhe 
the lands now travaileth withal, in caſe it be a man child: but if it 
þ- dof happen to be a woman child, then my will is chat it ſhall be 
tween B. Equally divided between my daughter Elizabeth and the faid 
and that fe- child which my wife now travaileth withal; and if it ſhall 
a 9 happen that my daughter Elizabeth ſhall die without iſſue, 
— nag then the child chat my wife now travai;eth withal ſhall wholly 
ifſue, then enjoy the faid land: but if it ſhall happen that they both die 
0 Qin tes without ifſue, then my will is that Thomas and William 
An. Tuch, ſons of my brother John Tully, ſhall have the faid 
wards born, parcel of land to them and their heirs for ever.“ The di- 
and was viſor died a few days afterwards leaving his wife enſient, 
mar + held who was brought to bed of a ſon in Fuly 1662 named 
a fee, either Milliam, and who was his only fon and heir ac law. He 
by thewill entered, and being ſeiſed and ſſed of the premiſes in 
— wt Hilary term 1692 levied a fine fur conufance de droit come 

ceo, &c. to the uſe of himſelf and his heirs ; and by his will 

dated the 17th of Auguſt n duly executed, deviſed the 

premiſes to the defendant Milliam Hamlin and his heirs, and 


died without iſſue in the month of December 1743, having been 
in 
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in poſſeſſion of the premiſes from his birth until the 1746. 
time of his death; and upon his death the defer- TA» 
dant, as his deviſee, entered on the premiſes and hath been pays 
in poſſeſſion ever fince. Elizabeth the fiſter died without dem. Tor - 
iſſue in the life-time of her brother. Thomas Tully died in the 7 
lifetime of his brother Nalliam; and afterwards William died e, 
without iſſue in the lifetime of IF:/liam Hamlin the fon, 

leaving Jahn, the leffor, his fon and heir, who after the 

death ot Miiliam Hamlin the fon on the 25th of Avril 

1745 made an actual entry on the premiſes in order to avoid 
tnc nne, and made a demiſe of the premiſes to the plaintiff. 


The queſtions referved were. 

it. Whether William Hamlin the fon were ſciſed of an 
eſtate in fee - ſimple in the premiſes. 

z ly, It he took a his eſtate, whether the fine above 
mentioned diſcontinued the remainder limited to Thomas 
and William Tully, and took away the entry of the leſſor 
of the plaintiff. 

As in the firſt queſtion (a), I, my Brother Abney, and 
my Brother Burnett, (abſent Mr. J. Ferteſene A.) were all 
clearly of opinion that William Hamlin the fon was ſeiſed 
of an eſtate in fee-ſimple. For the deviſe over to the ſons 
of William Tully was only in caſe (5) the itſue of his wife, 
which ſhe then travailed with, was a woman child: if it 
were a male child, as it was, the deviſe to Eliaabetbh his 
dauzhter and the deviſe over tothe fons of his brother never 
took place at all. It was therefore quite immaterial what 
eſtate Milliam the fon took by the will, whether an eftate 
for life, in tail, or in fee-fimple, becauſe as ſoon as he was 
born, whatever eſtate did not paſs to him by the will deſcend- 
ed to him as heir at law to his father, as being an intereſt 
undiſpoſed of. 


This is fo clear upon the face of the will that there was 
no occaſion to cite any caſes at all, or to take notice of any 
of thoſe which were cited. And this being fo clearly with 
the defendants, there was no occaſion to give any opinion 
on the ſecond point reſerved.” 


(a) The caſe was argued by Wynne Serjt. for the plaintiff and Prime King's 
Serjt. for the defendants. 
(s) Vid. Rze v. Wickett, Hil. 15 C. 2. ſup. 303. 


Sir 
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1746. 
— Sir P. T. Cy:Twopt, Bart. againſt J. Cakw, J. 
May 6th. 


[Hil 16 Geo. 2. Rol. 149.] 


A Court JN replevin for w_ plaintiff's ſaddle in a place cal- 

led the Stable at Oathy in the county of Stafford, the 
an without defendant Crew avowed, and the other two defendants ac- 
two hee - knowledged, the taki 


as a diſtreſs for not doing ſuit at 
— the defendant Crew's Don in five different avowrics. 


boch free. In the avowry it was ſtated that the plantiff was ſeiſed of 
hold tenants an ancient meſſuage with the appurtenances in Oa#ley, where. 
cannot def the in which, &c. is and at the ſaid time when, &c. 
this day. and time immemerial was parcel, in his demeſne as of 
fee, and held the aid tenements, &c. of the defendant, J. 
— Crew, as of his manor of Muckleflon by fealty and the 
of the de. yearly rent of 3s. payable at the feaſts Saint Jabn the 
meſnes of opti and Saint Adartin the Biſhop in the winter by equal 
_ portions, and alſo by the ſervice ot doing ſuit at the Court 
his heirs Of the faid manor holden and to be holden from three weeks 

other to three weeks within the ſame manor, which faid ſervices 

| and rent the defendai.t Crew was ſeiſed by the hands of the 
plaintiff as by the hands of his very tenant, to wit, of the ſaid 
fealty and ſuit of Court as of fee and right and of the rent 
aforeſaid in his demeſne as of fee; and ſe the faid ſuit 
of Court at a Court of the defendant Crew of his ſaid ma- 
nor held, &c. on the 231 of 1740 was not done 


— 9. and performed, the deicndant Crew in bis own right and 


thoſe ewo the other two d fendaus as his bailiffs acknowledged the 
— taking, &c. tor the ſaid ſuit at the ſaid Court ſo and 
— unperformed, &c. 

imorope: ly 


holder, and The three next avowries only differed from the firſt in 
an amer-e- reſpec io the rent ; n th ſecond it was alleged that the rent 
Senn Was payable yearly at Saint Martin's the Biſhap; in the third 
conſequent- tha it was payable half ye.rly at Lady day and Michaehnas; 
ly bad. and in the fourth at Alicbaelmas only. The fifth and laſt 
avowry alleged that the parccl where, &c. was parcel of 

an ancient mefluage with the appurtenauces in Oakley, and 

was 
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was and from time immemorial had been holden (among 1746. 
other things) of the manor of AMuck!;flen by fealty and the wu 
ſervice of doing ſuit at the Court of ſaid manor holden Cuzr- 
and to be holden from three weeks to three weeks within vos, N. 
the faid manor, of which manor with the appurtenances * 


fendants avowed the taking, &c. as a diſtreſs for the ſaid ſuit 
at the ſaid Court fo undone and unperformed. 


The plaintiff, in his firſt plea in bar to the firſt avowry, 
after proteſting that he did not hold the ſaid tenements, &c. 
of the defendant Crew as of his manor of Mucklefton 


P 
34ly, After proteſting that the defendant Crew 


was never ſeiſed of the faid ſervices, &c. as he 
8. 


To the ſecond third and fourth avowries the plaintiff 
ed four ſeveral pleas fimilar to thoſe pleaded to the firſt 
avowry, mutatis mutandis. 


To the fifth avowry he pleaded, 1ſt, that the defendants 
of their own wrong took the ſaid ſaddle, traverſing the hold- 
| ing 
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& c; 2%, That they took &c of their own wrong, traver- 


CurrT- 
wore 
Bart. 
agai”ft 

Carw. 


ſin that the (aid meſſuage with the appurtenances whereof, 
&c, at the time when and alſo fiom time immemorial was 
holen of the ſaid manor by fealty and the ſervice of doing ſuit 
at the court, &c. as the defendants alleged, &c. 
Iſſues were afterwards taken on each of theſe pleas. 
On the trial of the cauſe at the aſſizes at Stafford in March 
742 before Mr. J. Denifon a verdict was found on ſeveral 
iftu s, as follows; 
Un the ſecond and third iſſues on the firſt avowries, for 
the defendants generally. 
Upon the firſt and fourth ifſues for the defendants, ſubject 
to the opinion of the Court on a caſe reſerved. 
On the third iſſue, on the ſæcond avowry, for the plaintiff, 
Ode \ cond iflue for the defendants generally. 
On the firſf and fouith iſſues for the defer ſubject to 
the caſe as above. 
On the \.cond iſſue on the third avowry, for the defen- 
dar ts generally, 
Ou the third for the plaintiff. 
On the firſt and fourth iflues for the defendants, ſubject as 
above. | 
On the ſecond iſſue on the fourth avowry, for the defend- 
ants generally. 
Oa the third for the plaintiff. | 
On che firſt and fourth for the defendants, ſubject as 
above. 
On both the iſſues on the laſt avowry for the defendants, 
ſubjeR as above. And if the Court ſhould be of opinion 
that judgment ſhould be entered for the plaintiff, then the 


jury found 15. damages for him and 40s. coſts : but if they 


ſhould be of opimon that judgment cught to be entered on 
any of the avowries for the defendants, then they found the 
like damages and coſts for them. 


As to thoſe iſſues, on which the caſe was reſerved, the 
Caſe appeared to be thus; that the defendant x 
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Muc t liſton, of whom the plaintiff held the meſſuage and ſta- - 
ble wherein &c. as of his ſaid manor by fealty and the year- Curr. 
ly rent of 3s. payable at the feaſts of the nativity of Saint wore 


Jahn the ift and Saint Martin the Biſhop by equal porti- 
ons, and alſo by the ſervice of doing ſuit at the court of the 
ſaid manor from three weekt to three weeks; and that before 
the plaintiff had any eſtate in the tenements in which &c. one 
James Chetwode, his anceſtor and whoſe heir the plaintiff is, 
paid the ſaid rent and did ſuit to the faid court in perſon. 
That the plain iff became ſeiſed of the ſaid premiſes in the 
r 1733-on the death of his late father John Chetwode, and 
d ever tince duly and regularly paid the ſaid yearly rent of 
35. to the defendant Crew. That S. Doviſen was at the time 
of holding the ſeveral courts he eafter mentioned and had 
deen for many years before another ancient freehold tenant of 
the ſaid manor and owing ſuit to the lord's ſaid court there. 
That the def-ndant Cretu, being in 1” 36 ſeiſed of the faid 
manor, conveyed part ot the demeſnes thereof to Fobn Crew 
the younger and his heirs to hold to him as of his laid manor 
by fealty and ſuit of court, and at the ſame time conveyed 
other part of ſuch demeſnes to C. Crew and his heirs upon 
the ſame tenure. That at a court holden in and for the faid 
manor on the 31 of October 1737 before T. Read ſteward 
of the ſaid manor the l y Crew the younger and 
C Crew appeared in perſon and did their ſuit ſervice 
as treehold tenants of the ſaid manor. That afterwards 
on the day mention d in the f-veral avowries, to wit, on 
the ie Ae 1740 7. Read, the then ſteward, held 
another court in and tor the faid manor, at which proclama- 
tion was duly made betore the ttewa!d of the faid court, and 
the ſ:id John Crew the young r and C. Crew there 
in pe: fon as trecnol | ten.ms of the ſaid manor, and did ſuit 
and ſervice ther 3 and they the ſaid Jabs Crew the younger 
and C. Cretu together with divers other inhabitants not free- 
holde:s wi hin the aid manor were ſworn upon the homage 
thei: ; but neither the plaintiff or the ſaid d. Daviſon appear- 
ed at that court, but made vetault. 


The jury having found th t the meſſi and premiſes in 
the pleadings mentioned were within the fee and * 


Can. 
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1745. of the defendant Crew, and that the plaintiff and 8. Daviſm 
\—— were the only remaining ancient freehold tenants of the wa- 


CuzT- nor, it was agreed that the defendant Crew had a right to hold 
_ a cuurt-baron there. But the 

Oy Firſt queſtion reſerved for the conſideration of the Court 
was whether, as no freeholders but Jahn Crew the younger 
and C Crew the newly-created frecholders appeared or were 


ſworn upon the homage at the court held on the 23d of Sep. 
tember 1740, though notice was duly publiſhed and the plain- 
court were or were not legal. 


tiff perſonall 


ly 5 


Secondly; It not appearing that the plaintiff had ever ac. 
tually performed his ſuit of court, the next queſtion aroſe on 
the iſſues joined upon the defendant Crew's ſeiſin of this ſer- 
vice by the hands of the plaintiff as of his very tenant ; whe- 
ther ſeiſin of the rent by his hands did not amount to a ſeiſin 
of the ſuit of court, and if not, whether the want of ſuch 
feifin could prevent the defendants* having judgment on ſuch 
of the avowries wherein ſeiſin thereof was alleged. 


Thirdly ; If the Court ſhould be of opinion that the de- 
ſendant Crew were not ſeiſed of ſuch ſervice by the hands of 
the plaintiff, and for want thereof could not have judgment 
on any of thoſe avowries wherein ſuch ſeiſin was alleged, 
| whether the tenure be fealty rent and ſuit of court as above 
Rated were not ſufficient evidence of the tenure alleged in 
the laſt avowry ſo as to entitle the defendants to judgment 
thereon, though proved to be larger and more extenſive than 
that alleged in the laſt avowry. 


argued ; the firſt time by Bootle Serjt. 
for the plaintiff and Draper Serjt. for the defendants on the 
Sth of February 1745, and again on this day by Hynne Serjt. 
tor the former and Milles King's Serjt. for the latter, when 


The Gourt gave 


a) The reaſons gi the Court do not appear among the papers of the 
N= Rn Mr. J. An note» 


* 
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« Upon ſeveral avowries the queſtions were 1746, 
iſt, Whether a tenure can be created at this day? 7 T- 
2dlv, Whether a court bu on can be holden by the ſteward ? — — 


zdly, Whether two ſuitors or freeholders at leaſt are not the neceffary 


judges of the court ? 


And after two arguments Miles C. J., Ane and Burnett Juſtices, were 
of opinion that no tenure can be created at this day (1). That the ſteward 
alone without two (2) freeholders at leaſt, cannot hold a court- baron. And 
that the ſuitors (3) are the judges and not the ſteward.” 


(1) Sar 18 Edw.a c. 1. and Breodfiew v. Lawſen, 4 D. & E. 443. 

(2) Vid. Co. Lit. 58. a; Bro. Abs. title Compriſe,”” pl. 31; and id. title 
% Manor,” pl. 5; 2 Rel. Abr. pl. 2; T. 190% 191; K. v. Staverten; 
Giver v. Lane, 3 D. @ E. 122. 447. and Bradfhhaw v. Lu, 4 D. & E. 
446. An amercement at a court-baron on a free ſuitor of the manor muſt 
alio be affecred by two freehold tenants of the manor. Baidwyn v. Tudge, 2 
20; and 8. C. MS. Wile Ch. ] which agrew with — in BY » 
with this additional fact that it was ſtated negatively in the ſpecial caſe that 
the two atfeerors, though they refided within the manor, ** were not free- 
hold tenants ur free ſuiturs of the faid manor.” 


(3) Vid 4 Inft. 2. 


GreenHow againſt ItSLEY and Four Others.  __ 


Wedneſday, 
Tuts was an ation on the caſe. The firſt count in 5 


, * 
declaration before ſtated that before and on the 1ſt of tion on the 
May 1743 and ever ſince the plaintiff was poſſeſſed of an cafe by 
ancient meſſuage and divers, f. 200 acres of land with the {Or injurin 
appurtenances at Sandburft, in the county of Berks, and by his right 
reaſon thereof had and of right ought to have right of com- commens 
mon of paſture for all his commonable cattle levant and dunt pla 
couchant in and upon the faid meſſuage with the appurte- that he dug 
nances in Sandhurſt Common at all times of the year ves un- 
upon and from tne 10th ot June until and upon —— 4 
Fuly, yet that the detendants on 20 acres of the ſoil of the ſaid the lord, he 
common wrongfully cut and dug turves, to wit 100 Cart- ſhould add 
loads of turves, and carried them away, whereby the plaintiff ee 
could not enjoy his common of paſture in fo large and bene- 4% for he 
ficial a manner as he ought &c. In the ſecond count the commoner 3 
plaintiff claimed a right of turbary on the ſame common in — 9 
reſpect of an ancicut meſſuage &c. plaiatiff 
h need not to- 
All the defendants pleaded the general iſſue. —.— 
mon was 
not left —.n an action by a commoner againſt the lord for injuring his right of common, 
he mult ſer forth his title: but in an action againſt a ſtranger and wrong-doer, he need 
only ſtate his poſſeſſion. And 
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1746, 7. And four of them, as to the firſt count, pleaded that 4 
Milliamſen was ſciſcd in fee of the manor of Sandhurſt; and 

ps, that the defendants as his ſervants and by his command cut 
now and dug the ſaid 109 cart-loads of turves &c., as being in his 
ageinf® ſeveral foil and freehold, and carried them away for his uſe, 
ILszYEC. ag it was lawful for them to do. To the ſecond count they 


pleaded a fimilar plea. car 
ale 

The plaintiff new aſſigned, as to the firſt count, that the 15 
tur ves therein mentioned were cut and dug for falc, and car. ag. 
ried away and ſold, and were other 100 cart- loads of turves WC 
than thoſe in the firſt ſpecial plea mentioned to be dug taken the 
and carried away for the uſe of A. I/lianſon ; and the like * 
as to the ſecond count. ly 


To the whole of the new affignment the defendants rejoin- 
ed that A. I/illamſon long before the ſaid time when &c., .. 
on the 27th of October 17 35, and before was and ſtill is ſciled the 
in fee of the manor, and that he then gave and granted to it, 
one T. Sobnes in his lifetime licenſe and liberty to cut and | 
dig turf and peate for ſale from off the ſaid place called 
Sandhurſt Common, and to take and carry away the fame and 


to ſell and diſpoſe thereof for his own uſe at his own will and Cai 

pleaſure, to have and to hold the ſaid licenſe and liberty unto ha 

the ſaid T. Salmes from the feaſt of Saint Michael then laſt tr 
for 99 years if T. Salmes ſhould fo long live; by virtue 


of which licenſe and liberty theſe four defendants during the |, 
lifetime of T. Salmes, . on the iſt of 1743, and on 
divers other days &c., as ſervants of T. Solmes and by his tit] 
command cut and dug the ſaid turves &c. for the purpoſe ſoi 
aforeſaid, and took and carried them away and delivered them do 
to and for the uſe of T. Solmes, as it was lawful for them to 


do &c. 


To this rejoinder there was a general demurrer, and join- | 
der in demurrer. 


Belfield Serjt. for the plaintiff inſiſted that the lord of the 
manor could not juſtify cutting turves, ſo as to prejudice the 
rights of the commoners, and conſequently could not give 2 
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licenſe to others to do that which he could not do himſelf, 1746, 7. 
And that the plaintiff was not obliged to reply that there 
was not ſufficient common left, becauſe it was the giſt of his Gazzx- 


action, and was already ſet forth in the declaration. Smith 


v. Feverell, 2 Aled. 6. .. . 


Draper Serjt. for the defendants. Though the commoners 
can only take turves for fucl, the lord may take them foc 
ſale. Beſides the plaintiff ſhould have ſhewn his title J/ag- 


flaff v. Rider, Com. Rep. 341., the action being brought 


againſt thoſe who juſtify under a terre-tenant. Ir clearly 
would have been neceſſary, if the defendant were owner of 
the ſoil, Hunt v. Gouch, T. 2. Geo. 2. B. C. Rl. 596, and 
this is the ſame thing (a) ; whereas the plaiutiff relies mere- 
ly on his poſſeſſion. 


Ililles Lord Chief Juſtice was of opinion that the defendants 
ſhould have averred that there was ſufficient common left for 
the plaintiff; and that the plainciff was not obliged to reply 
it, as it was already alleged in the declaration. As to the 
objection that the plaintiff ought ro have ſet forth his title, 
which it was inſiſted he ought to have done againſt a terre- 
tenant, his Lordſhip gave no opinion upon that point, be- 
cauſe the defendants only claimed under a licenſe, which 
having exceeded they muſt be conſidered as wrang-doers and 


ſtrangers, 


The three other Judges were of the ſame opinion; Bur- 
nett J. adding that, admitting Serjt. Draper's rule that the 
title muſt be ſet forth in an action againſt the owner of the 
ſoil, the defendants in this caſe muſt be conſidered as wrong 


doers (6b). 
(9) Judgment for the plaintiff (c). 


(a) But ſee 1 Barnard. 432 

(6) That, as againſt a wrong-doer, it is ſufficient to declare on poſſeſſion; 
ſee Birr v. Strode, 12 Mod. 97; Comb. 370; and Stin. 621. 

(e) The cauſe was afterwards tried upon the general iſſue, and after a long 
hearing the plaintiff was nonſuited. This gave riſe to the queſtion in Barnes 
136. reſpecting the coſts. In Barnes 138. it is faid that there ons „ 
ot opinion among the Judges reſpecting that determination : in Mr. |. Abzey's 
2 — Jef ar yn ag jr Bench and one of the Barous 
were againſt that deciſion. Vide Duberley v. Page, 2. D. & E. 391. 
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1746, 7. 
Ricuarps qui tam v. DovEr Clerk. 


Feb. 7th. 
A cuſtom HE defendant, the Reverend R. Dovey Clerk, libelled the 


——_ plaintiff in the Conſiſtorial Court of Litchfield and Cz. 
biting in the entry, for a fee of 55s. on his marriage. Ihe plaintiff 
pariſh of A. moved for a prohibition, and having declared the defendant 
— 2 in or der to have a conſultation, pleaded the following cuſton 
in another on which he had inſiſted below; © That within the pariſh 
pariſh mall of Saint Afartin in Birmingham in the county of Warwick 
pays 19 there is and trom time whereof &c. there hath been a cer. 
for and in tain ancient cuſtom uſed and approved of, to wit, that every 
recardbot the man being a pariſhioner inhab.tant or reſident of or within 
fad marri- the ſaid pariſh of Saint Martin that hath married or taken to 
Rad been f wife or marrieth or takcth to wife a wornaa either reſiding 
lemnized in or inhabiting within the ſaid pariſh or within any other pariſh, 
A., is bad. and procureth and hath the faid marriage ſolemnized between 
him and her the ſaid woman by virtue of a lic nſe in any 

other church chapel or place and not in the fiid church of 

Saint Martin, hath for all the time aforeſaid conſtantly paid 

and ought to pay to the rector of the retory of the ſaid pa- 

riſh church of Saint Martin for the time being the fum of 

five ſhillings of lawful money of Great Britain for and in 

d of the ſaid marriage, as if the fame had been ac- 
tually had and ſolemnized in the faid pariſh church of Saint 


To this plea there was a general demurrer, and joinder 
in demurrer. 


Bootle Serjt. for the plaintiff. The cuſtom pleaded is un- 
reaſonable and void. 2 Lutw. 1059. T, v. 
No fees are due for chriſtening or burying unleſs by cuſtom, 
and even then the duty muſt be performed. Baurdeaux v. 
Dr. Lancaſter, Salk. 322. And in the caſe of Nayler qui 
tam v. Scott, 2 Ld. Raym. 1558. it was holden that a cuſtom 
that a perſon ſhould pay the churching fee, though the cere- 
mony was not per was void. 


Leets Serjt. for the defendant. This cuſtom may have 2 


reaſonable commencement, All marriages were originally by 
publiſhing 


e. 
2 
tl 
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publiſhing banns; and licenſes were introduced by the 103d 1745, 7. 
canon as a diſpenſation with banns. Some fee was always wy 
due for marriage. The office of matrimony directs that the Ricnanve 
uſual fee ſhall be laid down on the book. 25 

Lilies Lord Ch. J. was of opinion that the cuſtom as 

ed was void; but ſhould have doubted if it had been 

pleaded to be due as coming in lieu of the fee due on publiſh- 
ing banns which are diſpenicd with by licenſe. 


Abney J. Matrimony is a ſacrament, 1 Gi, 431 (a), 
and therefore no fee ought to be paid for it. Lindwood b78. 
And he referred to Anderſon v. Walker, Lutw. 1030; Tepſall 
v. Ferrers, Hob. 175; and Bourdeaux v. Dr. Lancafter, cafe 
in V. 34's time ( 171. Salk. 332; and the Dean and Chap- 
ter of Exeter's caſe, Salk. 434- 


Burnett J. and Birch J. of the ſame opinion. 
Per Curiam Judgment for the plaintiff. 


(a) The words of the canon are, Firmiter inhibemus ne cuiquam pro 
aliqua pecunia denegetur ſepultura, vel baptifmus, vel aliquod ſacramentum 
— — Aer — 


eccleſiaſticum, vel etiam matrimouium 


(5) 22 Mod. 171. 
T. 21 G. 3, 
; i Monday 
Jauks Aus rix againſt K. WaH1TTRED. June 29th. 
Every per- 
ſon has of 


« RESPASS. The plaintiff declares that — — "IT 

on the 3d of September 1745 at Cambridge be os. 
carried away nine cheeſes, one pair of ſcales, one ſcale beam, ing tis 
and one triangle belonging to the ſaid beam, of the plaintiff s, Fonds * 
value 100. 8 and diſpoſed thereof to his own Ei Habe, and 


uſe. Damage 40⁰. — — 


The defendant pleads two juſtifications, aſter having plead- gained, d. 
ed not guilty. to all the treſpaſs except taking and carrying mage fea- 
away the cheeſes &c. ; firſt that the town of Cambridge with fant, by 1 the 
the liberties thereof at the ſaid time when &c. was and time ng 
Out air. 
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out of mind hath been an ancient town and borough ; and that 
there is and at the ſaid time when &c. was and time ou: of 


Aus rin mind hath been 4 certain ancient fair of right hol. en and 


againft 
WurT- 
TRED. 


kept at Barmuell and Sturbridge in the ſai. county W101 the 
liberties of the faid town and boroug yearl, and every year 
on the feaſt of Saint Bartholomew the Apoitle and from tneuce 
continually unt | the 14th day next aftc: the felt of the Ex. 
altation of the Hay Croſs for the buying aud iclling of any 
kind of goods and merchand zes in tac lame far, together 
with all and all manner of jurifli-tions authorit. es cou. ts 

fits of courts free cuſtoms tolls dockages pickages ſtaliages 
booths es advantages commuditics profits caie= 
ments, and other liberties whatſuvevcr to the lame fair be- 
longing, of which faid fair and othe: the premiles tucteunto 
belonging as aforeſaid (except certain liberties jurifdictivas 
&c. to the chancellor maſter and ſcholars of the uuveriity of 
Cambridge in the fame town of Cambridge belonging, and 
them of old time had uſed and —— and iſo ” ae 2 
and ſeparate uſe of the ground and ſoil of the places ai Barn- 
well and Sturbridge where the ſaid fair is and nath been aud 
ought to be held as aforefaid for and during all the reſpective 
times of holding the ſaid fair for pickage ſtallage and gruund- 
age there and all other uſes and purpolcs of the ſaid tair the 
mayor bailiffs and burgeſſes of the ſid town of Cambridge 
at the faid time when &c. and long bee were any itil are 
ſeiſed in their demeſne as of fee. Aud the faid defen./ant 
further faith that the faid mayor bailiffs and burg:; fles b. 
ſo ſeiſed of the faid fair with the appurtenances and 
the ſaid foil as before mentioned on the fealt of Saint Bar- 
tholomew the Apoſtle in the year 1745 and from theuce conti- 
nually until the 14th day after thc Exaltation of the Holy 
Croſs in the ſame year the ſaid fair of the ſaid mayor bailitts 
and burgeſſes was holden and kept at Barmuell and Sturbriage 
— within the liberties of the ſaid town and borough for 
the buying and felling of any kind of and merchan- 


dizes in the ſame fair; and becauſe the faid cheeſes &c. 
at the ſaid time when &c. being in and during the time of 
the faid fair were wrongfully put and placed in and upon 
the 


ground and foil of the faid mayor bailiffs and, bur- 
es called Sturbridge Fair, to wit, where the ſaid fair was 
held as laſt aforeſaid and within the liberties aforeſaid 2 

ing 
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bering the ſaid ground and foil, and doing damage to the 
ſaid mayor bailiffs and burgeſics in the uſe of their ſaid foil 
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the e, the ſid X. I/bittred as ſervant of the ſaid mayor 


bailiffs and burgeſſes and by their command at the ſaid time 
when, &c. in and during the time of holding the faid fair 
tet and ſeiſed the ſaid checles, &fc. ſo doing damage there jor 
and in ihe name of a adijirejs for the ſuid damages ſo done 
and doing to them, and cariicd away the fame, as it was 
lawtul for them to do, and ſo juſtifies che doing it. 


To this the plaintiff replied ; and ia his replication inſiſted 
that he was a cheeſemonger, and that at the time when, &c. 
he brought the cheeſe into the faid fair and put and placed 
the ſame in and upon the faid ground and foil of the faid mayor, 
&c. called Sturbridge Fair in the ſaid fair there fo held as 
aforefaid to expoſe to ſale and to fell the ſame there in the 
ſaid fair, and did then and there expoſe to fale the faid cheeſe 
on the ſaid ground and foil in the faid fair there, and tnat 
the faid fcal-:5, beam, and triangle, being the neceſſary 
utenſils and implements of the faid trade and buſineis of 
the ſaid plaintiff tor the weighing of the ſaid cheeſe fo expoſed 
to ſale there when ſold to the buvers thereof were alſo then 
and there brought along with the {u:d cheeſe for that pur- 
poſe by the plaintiff and put and placed along with the ſaid 
cheeſe in and upon the ſaid ground and foil of the faid fair 
there for that purpoſe, as it was lawful for him to do; aud 
that the defendant of his own wrong took ſeiſed and carried 
away the ſaid cheeſe fo expoſed to ſale in the faid ground 
and foil in the faid fair there, and the ſaid pair of ſcales, &c. 
then and there in the faid fair found ; and this he is ready to 
verify, wherefore he prays judgment, &c. 


The defendant, by his rejoinder, confeſſes the fact to be 
as ſet forth in the plaintiff's replication, but es has Oe 
plaintiff put and placed the faid cheeſe upon the faid grou 
ind foil in the fold fair there for the in the ſaid 
replication mentioned without the licenſe confent or agree- 
ment of the ſaid mayor, &c. for this purpoſe had and obtain- 
ed, and againſt the will of the faid mayor, &c. therewith 
incumbering the faid ground and foil in the ſald fair there, 
and doing damage to the faid mayor, &c. in the uſe and 
enjoymeut of the laid foil there, as the faid a © hath 

[ tote 
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1747. before alleged; and this he is ready to verify, wherefore 
de prays judgment, &c. 


Abs rt 
agairft 


To this rejoinder the plaintiff demurs generally, and the 


err defendant joins in demurrer. 


TaZltD. 


The ſecond plea is ſomething different from the firſt ; and 
an iſſue being joined upon an immaterial part of it, viz., 
whether the where the ſaid cheeſe, & was put was 
part of the ground within the faid fair commonly called the 
Cheeſe Fair, which iſſue was (ent down to trial, and a 
verdict was found for the plaintifi, who affirmed that it was 
on part of the ground called the Cheeſe Fair, this ſecond plea 
is quite out of the cafe. 


But it comes on now before the Court upon the plaintiffs 
demurrer to the defendant's rejoinder on the firſt plea. 


And ſeveral objections (a) were taken to this plea of the 
defendant ; 


iſt, To the form of the plea ; 
2dly, To the ſubſtance. 


Firſt, to the form, 1ſt, That the defendant had not ſet 
forth a right to the ſoil in the perſons under whom he juſtifies, 
but only a right to an eaſement or privilege in the foil, and 
therefore could not diftrain for done to the ſoil, be- 
cauſe they could not have an action of treſpaſs (5) but only an 
action on the caſe. 
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341v, That if this were not generally neceſſary 
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perlons plead that they are ſeiſed in fee, yet that it is neces ww 
fary in this particular cafe, becauſe the right which they Auer 


inſiſt on is laid to de a preſcriptive ri 


ſet forth when and by what grant or title ſuch right was 
veſted in them. | 


The objection to the plea in point of ſubſtance was, that 
the detendant having admitted that the place where, &c. was 
part of the place where the fair was held, every one has a 
ri gut to come there to ſell his goods, and conſequently to 
lay them upon the ground in order to them to as 
neceſſarily incident to ſuch right; and as it adinitted by the 
cemurrer that the cheeſes were put there to be expoſed to fale, 


purpoſe, the defendant had a right to place 


and conſequently could not be diſtrained as damage fea- 


ſant. 


As to the objections to the form of the plea, The Court 
gave no poſitive opinion, but thought that the defendant 
might have ſet forth his caſe better ; that he ought to have 
ſet forth the title of the mayor, &c. more particularly as 
they claimed a preſcriptive right; and that they might have 
ſhewn more fully that they were owners of the ground 
and foil. But we thought that theſe defects were aided 
either by the plaintiff in his replication ſaying and ad- 
mitting that he put and placed his cheeſe, &c. in and 


the ground and foil of the mayor, &c. or by his replying 


over to the defendant's plea without infifting on theſe defects 
by a ſpecial demurrer, but gave no poſitive opinion whether 
N if he had ſo done. 
— nee (which was of 

rr damage 
OS he be not owner of the foil, but has 
only an eaſement or profit out of it; and the inſtance of 
a commoner was mentioned which was certainly true. 


Sſ2 But 


fan 
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But not being quite agreed in our opinions in ref t 
the objections to the form of the plea, we gave no — 


Ausrin Opinion bout tem, being all clearly of opinion that the 


Wark. 


71215. 


plea was bad in ſubſtance (a). 


(a) This account, which appears to have been written by the Chief Juſtice 
in one of luis note-books after the caſe was determined, finiſhes abruptly, the 
reaſons winch induced the Court to decide that the plea was bad in ſubſtance 
not being adced. But it clearly appears from a ſhort note on the back ot his 
Lordſhip's paper-took, written in court, that the grounds of cecifion were 
thoſe mentioned by Mr. I. 4, ꝙ in giving his opinion. Abrey J. The 
defendart in this record over all cuſtomary payments, and puts his caſe 
merely on a right to diſtram goods, as damage teaſant, that were legal i placed 
in the fair. admit that every thing that is damage feaſant is diſtrama- 
ble : hut the cheeſe was not damage feaſant, and therefore the diſtreſs was un- 
lawtui. By the common law no toll is due for things brought tc tie fair unleſi 
fol, and ther: the buyer is to pay it: but by a ſpecial cuſtom, it is true, a 
mar ſhall pay for his place, raracly, his ſtanding, though he fell nothing. 
Bro. Atr. tall, gl. 2. ; vir T For. 227. A pitching 1d. for every hun. 
dred of cheeſe expoſed to fale in a market But admitting that in this caſe 
the plaintiff could not pitch or ground his goods without a reaſonable ſatis- 

| againſt the defendant ; for this is not a diſtreſs for 
if 


diſtreſs, 
. Leadenhall Market, ib. 628, and 2 14 
i do not know any judicial autl. ority or even 


erect the ore, o bring the ber, without the 
ſoil, he ſubjects tumſelt to an action of treſpaſs. 
am ten v. W ard, 2 Kr. 1238, and 1 Wilſ. 107 ; 


Taunron Marler v. Kimberley, 2 Bl. Rep. 1120. 
(2) Second teſolution there. 
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FuLLER qui tam againſt Say Cletk, Wr> 

M. 21 G. 2. 
Monday, 

N a prohibition tried at the Lent aſſiaes at Thetford, in mo — 
Norfolk, before Mr. J. Abney, a ſpecial caſe was reterved A cuſtom 
for the opinion of the Court of Common Pleas. _ 


It ſtated that within the pariſh of Swaffham there is of the age of 
and from time whereof the memory of man is not to pack. ver 
contrary there hath been a certain ancient and laudable cuſton: ous fee) 
uſed and approved within the ſame, that is to ſay, that every hall pay 4d. 
married man inhabiting and reſiding within the ſa d pariſh Na ar. 
ct Swaffham with his wife, ſuch married man and his wife ing, is good. 
reſpectively being of the ave of 16 years or older, hath 
paid and been uſed and accuſtomed to pay and yet of right 
ought to pay for himſelf and his wife to the vicar of the 
vicarage of the pariſh church of Swaffham for the time be- 
ing yearly at the feaſt of Eafter or fo ſoon after as the ſame 
has been demanded four-pence as for and in the name of 
Eafter ofterinzs. That at ZEafter 1745 and long before 
Fuller and his wife inhabited and reſided within the pariſh 
of $ and were reſpectively of the age of 16. That 
the plaumiff and his wife were Quakers ; and that neither of 
them ever went to the church of Swaffham, or ever re- 
ceived the ſacrament or communion w th or from the de- 
fendant, the vicar of ham; and that neither the plain- 
tiff or his wife ever participated of or perſonally attended 
upon any of the offices of the church. And the queſtion 
was whether the defendant was entitled to a writ of conful- 
tation. 


This caſe was argued 
and Beileid Serjt. for the 


For the plaintiff it was contended that this Egfter offering 
was in the nature of a fee for adminiſtering tac ſacrament, 
and that as the duty was not the fee was not 
due. 2 Lutw. 1010. Lindw. lib. 1. tit. 2.; and lib. 3. tit. 
16. Selden's Tithes, c. 4. Spelm. de non tenendis Ecclefiaſticis, 
42 4: Spelm. c. 4- ; Godatp. Repert. Canen. 441. ; Fox's 

s and Monuments, vol. 3. p. 10. ; the rudrick at the end 
ot the communion ſervice ; Stilling fleet. Ecclefiaſt. Caſes, 1. 
v 


L 
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1747. vol. 292; Gibſ. 340; Archbiſhop Sedbury, 459 ; tat. 
AH... c. by 12. Wat. Clerg. Law, c. 52. * I tax F 
Furtzz Cuſtom was too general, becauſe it claimed the fe2 from 
qui tam thoſe who do not, as well as from thoſe who do, receive 
e the facrament. And that it was void, becauſe it dus nem 


except thoſe perſons who are excepted by ſtat. 1 FF, & 1. 
c. 18. / 1.; and Quakers are there exempted, they being 
at liberty to attend their own places of religious worthip, 
And the caſe of Richards q. t. v. Dovey (a) Clerk was cited 
to ſhew that this cuſtum was unreaſonable. 

For the defendant, it was argued that the defendant was 
entitled to theſe fees under the cuſtom frum a conſideration, 
it, negatively of what Eaffer offerings were not, and 24ly, 
affirmatively of what they were. 1ſt, That they were not 
facramentary, nor paid on account of the adminiſtration of 
the facrament ; Dr. Ajliffes Pur. Juris Canonici, fo. 195. 
2dly, That they were tormerly voluntary offerings, but were 
now due by cuſtom in ſome pariſhes, and are only called 
Eafter offerings becauſe pa at Eafter ; Dr. Ayjliffe's Par. 
60; 392, 3; ſtat. 27 H. 8. c. 20; H. 8. c. 7. C 2. ; 2 
& 3 Ed. b. c. 13. F 7. 10. (); 1. S M. . 18. / 6. (c): 
2 H. 659. That the cuſtom was eftabliſhed by ver- 
dict; and that the voluntary abſence of the pariſhioners 
could not excuſe them from paying the duty. And that the 
toleration act ſaved the right to the parſons, &c. 


Upon this argument each of the judges expreſſed a ſtrong 
opinion in favor of the defendant. 
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is to reckon with the parſon vicar or curate and pay to him 
or them all eccigſiaſtical duties accuſtomably due there and at 
that tine to be pd; and that the defendant's right 
expreſsly ſaved by the ſtat. 1 J. C. M. c. 11.f. 6. 


But © this being a matter that concerned fo great a body 
of men as the Quakers, though the Court had very little 
doubt, at the earneſt deſire of the plaintiff they ordered it to 
be ſpoken to again next term. Afterwards however, in the 
next week, ſeveral of the Quakers came into court, and 
ſaid that upon conſideration and conſulting with their coun- 
ſel they did not deſire to hear it (poken to again, but were 
willing that the Court ſhould give judgment this term.” 


Accordingly on the laſt day of this term the Lord Chief 
Juſtice delivered the opinion of the Court (a) in favour of 
the defendant, and a writ of conſultation was awarded. 


pear: bur the ſeparate opinions of the three other Judges given on the firſt 


— — 


(r) See alſo Docter Leifeld v. Tyſdale, Heb. 10, 11.; and Carilew v. Ede 
ward, Ambl. 72. 


G31 
1747. 


WAS Fvurizz 


632 MICHAELMAS TERM, 21 Geo. II. C. P. 


By the rubrick , 6 Ed. 6. E man and woman is to pay to the curate 
1747- thedueand — otterings oY OY 
— — Kubrick 13 & 14 Car. 2. Yearly at Exfter every pariſhioner ſhall reckon 
Futte with the parſon, vicar, or curate, or his or their deputy or deputies, and pay 
qui tam fo him or them all ecckfiaſt.cal duties accuſtomably due. "The ſtat. 7 C8 
ageinſ W. z. c 6. gives two juſtices of the peace juriſdiction over cblations and 
r. Offerings; and the ſtatute : C 4 An. c. 18. makes it a peip*tual law. 
the rubrick at the communion, it there be no oblation or alins then the prieſt 
hallfay, &c. 

Bur t is ſaid that the plaintiF is a Quaker, and 3s ſuch is exempted : but 
how does the exct ptiom appear ? For 

It, The cuſtom found is chere, --+++5 married man. 

2dly, The canon is genera!, «/! periops. 

Jaly, The ſtart. Ed. 3. is ceneral, a// perions. 

athly, The rubrick Fd 6. is cry man and woman. 

sthly, The rubrick 13 & 1g ('ﬆr. z. is every pariſhioner. 

The ſtature 1 W. & M. c 18. . 6 , that moſt excellent and Chriſtian law, 
has theſe words, “ rothing in tus at mall exempt any perfens from payment 
of tithes or other parochial duties or any er auties to the church or miniſter. 

From all which i conclude that a con uſtation oui to go. And I cones 1 
ſaved this caſe at the aft nor $641 any difficutlu | was then in, but becauſe 
it concerned grear numbers 0 parocliial clergy anc to confiderable and loyal a 
body of the fubjeets as the Quatro are. 

Burnerr J. The toleration act, which was an act of great indulgence to 
Proteſtant Diſſenters, would be a Menn of deitiozing the eſtabl ſhed church, 
if the not participating of the tactamcent would be an exemption from the 

of tithes or other duties. But the ſervice of the church is for the ad- 
vantage and benefit of ail the pariſhioners. The toleration act has excuſed 
kers from atzendarce hut roc trom payment. 

Birck J. The demand is teunded on the ſtat. 2 & 3 Ed. 6.; and I ſeeno 
color of exemption in ar law oy being a Quaker.” -S. £bney J. 
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Saturday, 

Nov. 21iſt. 

To a plea A SSUMPSIT fer work and labor, &. There were ſour 
of tender 


ten counts in the declaration; and in each the ſum of 3, 
bed u de. 185. 104 was claimed. 

mand and | 

refuſal be- Plea, non aſſumpſit as to three laſt counts; and as to 
fore ſuing the 3/. 18s. 10d. in the firſt (a) a tender in the common 
out the fi 

writ; re- 

joinder tliat 
before ſuing Replication, that after the making of the ſaid firſt promiſe 
out the writ | | and 
he tendered 

c. traverſ- 

ing that at any time aſter the tender and before ſuing out the writ plaintiff requeſted him 
to pay, &c.—Rejoinder held bad on demurrer. In a plea of tender defendant muſt fay he 
was always ready to pay : ready from the time of the tender is not ſufficicnt. 


) The practice formerly was to plead the tender to one count only; but 


he tender to the whole, if he 3 though he cannot plead non 
may plead a to the w pleaſe j 


and | 
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and undertaking &c. and before the ſuing aut of the ſaid 
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original writ of the plaintiff to wit on the 29th of April rw 
1747 the plaintiff requeſted the defendant to pay him the Harvzn- 


ſaid 3/. 18s. 10d., and the defendant then and there wholly 
retulcd to pay &c; and this he is ready to verify. 


Rejoinder, that before the ſuing out of the original writ 
the defendant tendered and offered to pay to the plaintiff 
the ſum of 3/. 18s. 10d, as by the faid plea he hath 
above alleged, without this that the plaintiff at any time 
after the tender and before the ſuing out of the original writ 
of the plaintiff requeſted him to pay &c. 


To this the plaintiff demurred, and ſhewed for cauſe 
that by the rejoinder the defendant traverſed matter not 
alleged in the replication, and that the rejoinder was no 
anſwer to the replication, but totally immaterial &c. 


Poole Serjt., for the plaintiff, argued that it was not ne- 
ceſſary to allege that the demand and refuſal were after 
the tender. That if there were a refuſal before, the plain- 
tiff had received damag And he cited Giles v. Hart, 
Salk. 622; and 1 LA. 254, and Sweatland v. Squire, 
Salk. 623 (a) to ſhew that © always ready from the time 
of tender is not a good plea to aſſumpſit. 


Agar Serjt. for the defendant. The plaintiff ought to 
have faid that the demand was after the tender. Here was 
a tender of the whole that was due to him. And he cited 
a caſe in this court, Burdus v. Keilborn, Tr. 19 C 20 G. 
2. The replication has not admitted or denicd the plea. 
After the tender the plaintiff ought to have demanded da- 


mages. 


Poole Serjt. in reply. The plaintiff in his repl 
denied the material part of the plea, namely, that 


D. & E. 194. And therefore the 
à to the whole, except ſuch a ſum, and a tender of that ſum. 


(a) Whitlock v. Squire, 10 1. S. P. 


BY 


1. 
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1747. fendant was always ready to pry. The traverſe in the re. 
— we 1 under is of matter which is nor alleged in the replication: 
Harvex- b-fides the plaintiff is entitled to damages for the demand 

»r and refuſal. 


Bills Lord Ch. I. was of opinion that the rejoinder 
was bad, and the replication good. | 


Abney J. Semper paratus (a) is of the eſſence of a plea 
of tender, 


Burnett J. Damages be recovered for non-payment 
on the firſt demand. . 


Birch J. Agreed on both points. 
Judgment for the plaintiff (5). 


(4) The defendant muſt alſo ſay that he tendered and offered to pay, 
French v. Musen, 2 Will. 74- 


(5) Vid. Doug/as v. Patrick, 3 D. & E. 683. 


M.21 G. 2. JeryFERY qui tam agazs ſt Colts. 

Nov. 24th. 

An aftion to an action of debt, brought on the ſtat. 5 & 6 Ed. 6. 
recover a c. 14. againſt regrators foreſtallers and ingroſſers (a), 


Far the defendant pleaded nil debet; and on the trial at the aſ- 


5& 6 Ed. 6. ſizes in Somer;ethire a verdict was found for the plaintiff, 
5 ſubject to the opinion of the Court of Common Pleas on the 
in the coun. following caſe, 
ty whcrethe | 
matt was The defendant on the 11th of March 1745 at Bridgwater 
committed» in the county of Somerjetſhire bought ſix weather ſheep alive 
commenced of the price of 3/. 18s., and on the 25th of March 1746 
in the ſupe- fold the fame ſhcep alive at Axbridge in the ſaid county, 
— contrary to the ſtatute. And the queſtion reſerved was 
3 whether the action was well brought in the Court of Com- 
mon Pleas at A gminſſer, charging the offence to have been 
done and committed (as in truth it was) within the county 


of Semerjet, or whether the defendant ought to have been 


(a) This Ratute has been fince repealed by ſtat. 12 Geo. 3. c. 71. 


charged 


| 
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charged therewith in any other manner or by any other ſuit 1747. 
or proſecution commenced and laid within the faid county wy 
of Somerſet only and not elſzwhere, purſuant to the ſtat. 21 Jara 


Fac. I. c. 4 


After two arguments at the bar on the 2d of July and 


the 24th of November 1747 by Bellficld Serjt. for the plain- 
uff and Draper A l 


The Court gave their opinion in favor of the defendant, 
and ordered a 
Judgment (a) of nonſuit to be entered up. 


ta) The reaſons given by the Court do not appear among the Lord Chief 

ice s papers: but the following is Mr. } Abnez's account of this caſe—— 
And after conſideration of a great numbe of we 4 cited, The Court were 
of opinion that the action was not maintainable in the ſuperior court, unleſs 
the fact had been committed in Middleſex, being on a ſtatute pre- 
cedent to 21 Fac. 1. c. . which has reſtrictive and negative words in it. \ 


ſeffions, and not before the juſtices at Weftminfer. 
427 iction to inferior juſtices, yet it j 
juriſdiction of the courts at Weſtminfter. But in fuits 


; 
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rr * concurrent juri 
the ſub jet matter as to the 0 proceeding."' 

— 6 1. c. 22- inflicted certain penalues to be 
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1748.0. f 
—— Mors againſt Cocxstpce and Another. 
Nil 22 G. 2. 
February3”- RESPASS for breaking and entering the plaintiff, 
— I houſe and taking the plaintiffs goods. Plea not guilty, 
— —o—_ On the trial at the affizcs 2 in a_— 1747 à ver- 

of dict was taken for the plaintiff with 15. damages, tubje& to 
— te opinion of the l reſerved. 
=> | 

The plaintiff the occupier of an houſe was rated 5s. 

— i the poor rate, and on her refuſal to pay, a 222 
the diſtreſs diſtreſs was granted by two 2 to the deſendants, over- 
and ade. foers, to levy of the plaintiffs goods; under which the de- 


Barnes 459 fendants diſtrained the goods in queſtion, kept them five 


s. C. 


days, then cauſed them to be duly appraiſed by a ſworn ap- 
praiſer, and fold them for 10s., that being the beſt price 


that could be got for them. The defendants paid the ap- 


praiſer 15. for his trouble in viewing and appraiſing the 
goods; and afterwards tendered to the plaintiff 35. gd. part 
of 10s. which ſhe refuſed to accept; inſiſting that ſhe ought 
to have 4s. 9d, 5s. 34. only having been applied towards 


the late. 

The exalicns were, iſt, Whether the defendants ought 
to have tendered the plaintiff 4s. 94. as the overplus ; and 
2dly, if they ought, whether this actian were maintain» 
able. 


Prime King's Serjt. for the plaintiff argued, Iſt, That the 
officers were not authorifed by the ſtat. 43 Elia. c. 2. to 
levy more than the ſum aſſeſſed; no charges or expences 
being allowed by the act, as is the caſe in thoſe acts of 
parliament where the Legiſlature intended to allow the 
charges of diftreſs and ſale; 13 Eliz. c. 1% F 5; 121 & 
AZ. c. 5. , 2; and 3 & 4 W. & M. c. 12. 2 lly, That 
treſpaſs was the proper action; for that where the law gives 
» licenſe to do a particular thing and the party excreds it, 
he is a treſpaſſer ab initio, 8 146; 1 Yentr. 36, 37. 
Cro. Eliz. 783; 1 Kal. Abr. 673; and 6 Mod. 216. 


Draper Serjt., for the defendants, inſiſted that the power 


of diftreſs and ſale given by the ſtatute of Elizabeth alſo 
included 


— 
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included the expences neceſſarily attendant on that diſtreſs 1748.9. 
and (ale ; otherwiſe the pariſh, for whoſe benefit the diſtreſs 
was given, might be damnified inſtead of receivin 
neſit from it by expendin 
ment than the ſum unpai 


222 
46. That in 1 
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(1) Pray v. Dawkins, H. 11 I. 3. Bull. N. P. 45+ S. P. 
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— — . Oy | 
M.24G.z William ELLIS againſt WIIII AM Rowrks and 
17 RIcHhAARAD MWVYIENMAN. 

. 33d. 


Tr. 21 Gro. 2. Rol. 1722, 3, & 4] 


D:fendane "PRESPASS for taking and impounding the plaintiff's cat. 

3. apleajut- tle, to wit, one bullock and one ox. 

ti ned taking 

Aue, AS to all the treſpaſſes Nc. except taking the ox the d- 

e fendants pleaded the general iſſue; and as to the ox they 
pleaded ſpecially, that the Duke of Newca/tle and others 

(naming them) were ſeiſed in fee of the manor of 


charging the which Grainger's Mer is part, and vecauſe the ox was 
114 ta be , feeding and doing damage there the defendants as ſervants of 
departure. the Duke of Newcaſtle &c. by their command took the 
—if com- ſaid ox in the name of a diſtreſs and impounded him. 


moaer, hav- 
— The plaintiff replied that he was ſeiſed in fee of a meſſuage 


one beaſt, and twelve acres of land with the appurtenances in the 
—— pariſh of Longney, and preſcribed for a right of common 


only diſtraia in Grainger's Moor for two cows or for one ox and one 
the one put yearling beaſt at his election yearly upon and from the Man- 
— day next after the third day of May until Midſummer-day 
were both then next following as to his meſſuage and lands with the 
turned on belonging; and then he ſtated that being fo 
togerter 5 ſeiſed &c. on Afonday next after the third day of May in 
be thewn in 19th year of the reign &c. he put one ox into the ſaid place 
a plea(jufti- &c. to uſe his faid common there, which ſaid ox fo 
tying te ufing his ſaid common there from thence until the 
ſurcharge) Of their own afterwards and before Midſummer 


tiff before the ſaid ti 
— 
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faid time when &c. were in the ſaid place &c. feeding on 1750. 
the graſs there then growing, whereby the plaintiff at the wu 
ſaid time when &c. had overcharged the ſaid common with Iz! 
the ſaid ox in the declaration mentioned; and becauſe the x-i"# 
ſaid ox in the declaration mentioned at the faid time when ****** 


&c. was in the ſaid place &c. feeding &c. and ſurcharging 
the common there and doing damage there as aforeſaid, the 
defendants as ſervants of the Duke of Newcaſtle &c. (leav- 
ing the faid other ox of the plaintiff in and upon the ſaid 
&c. which he of right to have and depaſture 
there in right of his ſaid meſſuage and lands with the appur- 
tenances as aforeſaid to uſe his faid common of paſture at 
the ſaid time when &c.) took the faid ox in the declaration 
mentioned in the faid place &c. fo feeding on the grals 
there then growing and furcharging the faid common there 
and doing ge in the ſaid place &c. in the name of a 
diſtreſs for the ſaid damage there then done and doing by the 


ſaid ox, and impounded &c. 


To this there was a Surrejoinder, in which the plaintiff 
claimed a right of common on Grainger's Mr for two 
oxen: but as the ſurrejoinder was abandoned by the plain- 
— counſel in the courſe of the arguments, it is nat given 


The defendants demurred generally to the ſurrejoinder. 


This caſe was firſt argued on the 6th of June 1749 by 
Draper Serjt, for the plaintiff and by Baal, Baß. 75 the 
defendants, and now by Bellfield Serjt. for the former and 
Willes King's Serjt. for the latter. 


Two „ ware when to the rejoinder by the plain- 
tiff's ; iſt, That it was a departure from the plea; 
that the defendants in their plea replied on the damaye fea- 
fant and in their rejoinder on a ſurcharge of common, 
which did not fortify the matter contained in, but was a 
departure from, the plea; Cz. Lit. 304. a; Deftr. Plac. 
124. © Departure”; and that the defendants might have 
pleaded the ſurcharge of common at firſt, 2dly, That it 
did not appear by the rejoinder that the deten had 4 
right to diſtrain this ox; for that as it was admitted on the 
record that the plaintiff had a right to put one ox on the 

Cuunnon 
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* 1750. common the defendants ought to have alleged that the plain. 
— — tiff firſt put on one ox and afterwards th- ox in queſtion, 


Et tis 
again 
RowLrxs. 


and that they diftraincd the latter as a ſurcharge, unleſs they 
were both turned on together; but that at all events it ought 
to have been ſtated one way or the other, either that the 
were turned on together or that the one was put on fel 
aid then the other and that the ſecond was taken as a dif. 
refs, for the lord has not his election ta take which of the 
two he pleaſes unleſs both were put on together. 


In anſwer to theſe objections it was „ Iſt, That new 
matter may be inſerted in a rejoinder if it ſupport the plea, 
and that the matter diſcloſed in this rejoinder did ſupport and 
fortify the plea. Dixon v. James, 2 Lutw. 1238. 2dly, 
That it was not neceſſary for the defendants to ſhew 
which of the two oxen was firſt turned on, it being a ſuſ- 
ficient juſtification in the lords in taking the diſtreſs that 
there were two oxe . on the common inſtead of one; and 
that it was difficult for the lords to prove which was firſt 
turned on. 


But The Gurt (Lord Chief Juſtice Willes and Burnett 
and Birch Juſtices, Mr. Juſtice Gundry being abſent) were 
of opinion that both the objections were well founded. 
Firſt, that the rejoinder was a departure from the plea; for 
that there was a great deal of difference between 
feaſant and a ſurcharge of common. That the ſurcharge 
might have been pleaded at firſt, Salk. 221., becauſe the 
detendants then knew the plaintifPs right, in which 
this caſe was different from that cited from Lutwyche. 
Secondly, That it ought to have been ſtated in the rejoinder 
whether the oxen were turned on the common together or 
ſeparately, and if the latter which of the two was firſt turned 
on; and that it did not now appear whether or not the 
detendants were juſtified in diſtraining the ox in queſtion (a). 


And they gave 
Judgment for the plaintiff. 


ut it does not appear that either of theſe objections was taken in 3 
caſe, Hal! v. Harding and Others, E. 9 Geo. I. B. R. 4 Burr. 2426; 
and 1 Bl. Rep. 673. Ther: in replevin for taking the plaintiff's ſheep on 
e Dcwn the Cefer.fant avowed taking the cattle doing damage 9 
his right of common ; the plaintiff in his plea in bar claimed a right ef 
com 
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cammon for himſelf, as tenant of eight acres of land, for two ſheep ſo every 1751. 
acre; the defendant (admutting the richt of common claimed by h II t..) 

replied that at the time of the dultrcfs the plaiatiff had fixtcen ſhech on the — 
common over and above the fixtecn that were diſtraine\, that the dt ſenda c Ec 
left the firſt ment oned fixteen to ule the common and only di-trancd the ſu- 2 
pernun. erary fixt-en with which the pluntuf has Werchar gedit of hs own Kowt zs. 
wrong and wa.ch we'e doing damage to the plaint ; and the onl, queition l 
made was wheti-er one cummoner can diftrain the cattie of another cou no = 

er who had ſurcharged beyond bus ftinte number, whica was determined in 

dae negative; and tae plainuff bad judgment. 


CrHarLlEes POLE againſt GEORGE FITZGERALD; p accom. 


in Error. Fridays 

Ma; Stn. 

; Exc juer 

[Hil 20. Gzo. 2. B R. Rol. $2.] Chamber. 


IS caſe came by writ of error from the Court of King's tnfiranceon 
Bench into the Exch:quer-Chamber, where (after two a ſhip a pri- 
arguments by Sewell and Henley for the plaintiff in error, and zan ) 4 
by Hume Campbell and Ford for the defendant in error) the maicatoany 
unanimous opinion of the latter Court was now delivered, as ports &c. at 
follows, by — 2 
Wille, Lord Chief Juſtice, C. B. It is a very great ur 
concern to me that I differ in opinion from the four Judges months 
of the King's Bench, for all of whom I have the greate | without for. 


account 


reſpect: but my concern is the leſs, as I am ſupporte! in my gc. and free 
opinion by ſeven other Judges, for whom likewiſe I have a fromave- 
very great regard. rage, be- 


Geo. 2. c. 
Before I deliver our opinion, in order to come at the point 37.) the in- 


in queſtion it will be neceſſary to ſtate the pleadings and the ſured had 


ſpecial verdict on which the queſtion, ariſes, which I will do dh =_ 


as ſhortly as I can. the exon 
The action was brought in the Court of King's Bench by gs the 


G. Fitzgerald againſt C Pole on a policy aſſurance under- the crew 
wr. tien by the defendant for 100. on a ſhip or veſſel calle murinied, 
The Goodfellow Privateer, and the plaintiff lud his caſe thre ſhip by force 
ways. Tue cauſe was tried at the Sittings held for the city ot into Jamai- 
Landon, and a verdict was found for the defendant on the <2, and hav- 
ſecond and third counts, fo they are now quite out of the caſe. —— = 
— 22 * was found on the firit count, and on that arms &c.de- 
the preſent quettion ariſes. The policy of aſſurance is ferted her, 
* A 
prevented: as the ſhip was in ſaſety in her ae 
in in 
acid that che aGared could not recover. — „ 
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1752. ſet forth verbatim in that count, but I will only Cate ſuch 
WI parts of it as are material to the point in queſtion, 


Port 
againſt 
FiTz- 

GCFRALD; 
in Error. 


The inſurance was made on the 31ſt of Auguſt 1744 on 
the body tackle apparel ordnance munition artillery boat and 
other furniture of and in the H or veſſel called the Grodfel. 
Izv Privateer, whereof P. Joyce was maſter, or whoever 
elſe ſhould go as maſter, /z/? er not la, from Jamaica to any 
ports and places whatſocver at fea or ſhore a cruiting from 
port to ports and place to places for and during the ſpace of 
four calender montbs, beginning the adventure en the ſaid 


Hip &c. from and immediately following the 14th day of 


June then laſt, and to continue and endure until the ſaid ſhip 
with all her tackle apparel &c. ſhould arrive at any ports and 
places where and whatſoever or cruiſing from port to 

and place to places for and during the ſpace of four calendar 
months, commencing as aforeſaid; the ſaid ſhip &c. for fo 
much as concerned the afſured was and ſhould be valued 
(one half part of the {aid ſhip) at 1000. without further ac- 
count to be given by the aſſured for the fame. 


The perils, againſt which the inſurance was made, were 
the uſual perils, which are ſpecified in policies of this fort, 
and it will not be material pa: ticularly to mention them. But 
it is material to take notice that they are all of them ſaid in the 
policy to be ſuch as had or ſhould come to the hurt detriment 


or damage of the ſhip &c. | 


The morey inſured by the defendant was 100. The pre- 
mim he received was twenty guineas; and in Caſe of loſs 
the allured was to abate 2/. per cent; and the aſſurers were to 
be free from all average. Theſe I think are all the parts of 
the policy that at all relate to the matter in diſpute. 


It is averred in the declzration that the inſurance ſo made 
by the plaintiff was made for and on account of and in truſt 
tor and for the uſe and benefit of P. Juice, and that the inter- 
eſt which the ſaid P. Jace had at the tim of making the ſaid 
inſurance and during the ſaid cruiſe in the ſaid ſhip amount- 
ed to a large ſum of money to wit to 2000. and upwards; 
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and that the ſaid ſhip on the ſaid 14th of Fune being at amai- 1752. 

- upon 
her (aid intended voyage a-cruifing, and that being fo cruiſ= Porn 
September = 
following, and that againſt the will of the matter and officers ID:; 
of the ſhip the was ſeiz d taken reſtrained and detained by the in Er. 


ca in good ſafety ſet fail and departed froin thence in and 


ing there was a mutiny in the ſhip on the 23d 


greateſt part of the mariners then on board her and the com- 
mand taken from the maſter, and ſhe was not permitted to 
proceed on her voyage a- cruiſing any longer, but was carried 
back again to Jamaica on the 3oth of the ſame September, 
and there the ſaid mariners ran away from the faid ſhip with 
the boats b-longing to her and totally quitted and deſerted her, 
ſo that ſhe could not and did not perform her ſaid voyage 
a-cruifing during the faid four months, but from the time of 
her being ſo ſeized and detaĩne during the reſidue of the ſaid 
four months was totally difabled to perform her ſaid voyage, 
and thereby the owners and proprietors of the ſaid ſhip total- 
ly loſt all benefit and advantage which might have accrued to 
them in and from the ſaid cruiſe during the reſidue of the ſaid 
four months; and therefore the plaintiff demands g8/. by vir- 
tue of the policy. 


The ſpecial verdict finds the policy juſt as it is ſet forth in 
the declaration, and that the defendant Pale underwrote 100. 
on the 31ſt of Auguſe 1744. It finds likewiſe that the thip 
was ſafe at Famaica ou the 14th of June 1744, and ſailed 
from thenc< on a cruife, and was an Englik privateer duly 
commi m̃oned by the Adiniralty here; aud that duriag the faid 
cruiſe there was a war between Great Fritain the Kings 
of France and Spain; and that on the 10th of July the ſaid 
ſhip in her crviſe took a French ſhip of the value of 4200. 
and made prize thereof. That on the 31it of Auguſt P. 
Foyce the captain fell ill, and was obliged to quit the ſhip 
with the conſent of all the crew; and that Jabn Huſſey the 
urſt lieutenant was by the conſent of the captain and all the 
mariners appointed commander thereof, and that the ſaid ſhip 
was failing on her cruiſe from a port called The River of 
Doggs to fetch water, and within the faid four months, to 
wit, on the 231 of September 1744 the crew of the ſhip mu- 
tinied againſt their commander and officers and by force 
carried her againſt their will back towards Jamaica and be- 
fore her arrival in port there ſeized the boat fire arms and 

Tt 2 cutlaſſes 
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1752. cutlaſſes belonging to the ſaid ſhip, and carried off the lame, 


£ and deſerted the faid ſhip, by which the cruiſe was total! 
Pots prevented and foſt for the remainder of the ſaid four na, 
nn from the laid 23d of September. It is further found that the 
FiT7z- ſhip on the 29tn of September 1744 arrived at Jamaica, and 
1 was there in good ſafety, at and after the end of the ſaid four 
months, but was prevented by the ſaid mutiny and d-ſertion 

from further purſuing her faid cruiſe. It is likewiſe found 
that the infurance was made for the account of P. Foyce the 

owner and captain of the ſaid ſhip, and that he during all the 

time of the faid cruiſe had intereſt in the ſaid ſhip to the amount 

of the ſum inſured. And on theſe facts the jury ſubmitted 
the point in queſtion to the judgment of the Court of 


King's Bench, who have given judgment for the plain. 


Upon this ſpecial verdi& two queſtions ariſe, 

1ſt, Whether this were an inſurance on the voyage, or 
only an inſurance on the ſhip ; 

2dly, Even taking it for granted that this was an inſur- 
_ on the voyage, whether the plaintiff can recover in this 

ON. 


The firſt is the principal queſtion, and that which was 
chiefly litigated by the counſel; the ſecond was but j 
hinted at. And therefore I ſhall ſpeak more fully to the firſt, 
and likewiſc tor this reaſon, that if we determine that one 
way, there is undoubtedly an end of the matter in diſpute ; 
for if this were not an 3 on tne voyage, but on the 
thip only, it is not pretended that the plaintiff can recover 
in this action. For as the policy is made free /rom average, 
in that c::ſc to entitle the plaintiff to recover, 7 muſt be 2 
total loſs of the ſhip: whereas it is expreſsly found that the 
ſhip was in ſafety at Jamaica at aud after the end of the four 
mouths, 


And as to the firſt point, we are all of opinion that the 
infu.ance was not on the voyage but on the ſhip, for the 
following reafoi s; | 

1!t, Becauſe it is contra y to the nature of an inſurance 
to couttrue this to be an infuraace on the voyage. * 

* 5 


— 
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2Jly, Becauſe from every part of this policy it plainly 1752. 
appears to have been the intent of the parties that the inſu --.. 
rance ſhould be only on the ſhip Poc a 

34ly, Becauſe if this policy were to be conſtrued other- exeinf 
wite, great abſurdities and inconveniences would enſue. | * — 

And lattly I ſhall conſider all che caſes that were cited 1 Erter- 
which are any ways material to the point in queſtion, and 
ſhall ſhew that none of them are authorities for the plaintiff, 
but that ſeveral of them are expreſs authorities for the de- 


tendant. 


Firſt ; The conſtruction contended for by the plaintiff is 
contrary to the nature and the original deſign of inſurances. 
They were at firſt invented for the Vow 4 of trade, that 
if a merchant miſcarried in one voyage he might not be 
ruined for ever, but by giving premiums to other 
, to inſure either his ſhip or his goods, the loſs (if it happened) 
might be divided amongſt them, and fo the merchant might 
de enabled to try his fortune in another voyage. So that 
inſurances were contracts of indemnity and not for profit 
or gain. It were endleſs to cite books to this purpoſe, but 
I will mention two very celebrated authors, Roccus de A- 
cutionibus, and Monſieur Cleirac in his treatiſe called Guidon, 
who define an inſurance in this manner. The firſt ſays 
Aſſecutio eſt contractus quo quis alienæ rei periculum 
in fe ſuſcipit, obligando fe ſub certo pretio ad eam cmpen=- 
ſandam ſi perierit.” The other is in French, but I chufe 
rather to put it into Engliſh, © An inſurance is a contract, 
by which there is an indemnity of things tranſported by fea 
from one country to another.” Theſe definitions plainly 
ſhew that the nature of an inſurance is as I have before 
mentioned. And therefore by the laws of moſt foreign 
countries inſurances were to be made only on part of the | 
ſhip or goods, and they were not allowed to be good in any 
foreign country (nor here till of late years) if they exceeded | 
the whole value of the ſhip or cargo. But indeed of late in 
England two other methods of inſurance have been intro- 
duced of intereſt or no intereſt, and of valued policies which 
are little better than wages. But even of this fort I never 
© | before heard of any inſurance on @ voyage. And theſe forts 
; policies have been found fo far from being for the advan- 
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2 tage of trade, that they have been very detrimental to it, 

and productive of great frauds, and therefore they are wu 
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1752. Clared to be void by the ſtat. 19 Geo. 2. c. 37. I do not 
mention that ſtatute as extending to the preſent caſe, berauſe 


Ports 
againſt 
Firz- 

GERALD 
in Frror. 


this policy was made before that ſtatute. But I mention it 
to ſhew that theſe ſorts of policies ought not to be favoured, 
or extended beyond the expreſs words of them ; and there 
is no exception in the ſtatute, which is material to the 
preſent caſe; for though there is an exception in reſpect 


to privatcers, it is only of inſurances made on the ſhips 
themſelves. 


Secondly, in the next place, I think it plainly appears 
from the words of the preſent policy that it was the intent of 
the parties to inſure only the ſhip with its appurtenances, and 
that they never thought of inſuring the voyage. This 
inſurance is ſaid to be en the ſhip, &c. The perils ſpecified 
in the policy are confined to ſuch as may happen to the ſhip, 
&c. Ide ſhip, &c. is valued at ſuch a ſum. And 1 ſhould 
think that even at the time of bringing this action the plain- 
tiff and his adviſers never imagined that the voyage was 
inſured, becauſe he has not averred in any part of his 
declaration that the perfon for whom the infurance was made 
was any ways intereſted in the voyage, but only that he had 
an intereſt in the ſip. But this was (I ſuppoſe) an after- 
thought, founded upon a miſtake in the reſolution in the cafe 
of Pond v. King, of which I ſhall take notice by and by: 
and upon this toot it was inſiſted that, it being mentioned 
zn the policy that the ſhip was to go on a cruiſing voyage for 
ſcur months, the cruiſe and the voyage were the thing inſured. 
But it is (I think) very plain and clear that theſe words, 
which were ſo much relied on by the plaintiff, were inſerted 
in the policy for other reaſons, and that they will not bear 
ſuch a conſtruction as is contended for by the plaintiff. The 
time was inſerted far the benefit of the inſurer, that he might 
not be obliged to make good the loſs of the ſhip unlek it 
happened within that time. And the mentioning that the 
ſhip might cruiſe or ſail to or from any place or places within 
that pe:iod of time was inſerted both for the ſake of the 
ivſured and the infurer; for the fake of the inſured, to pre- 
vent the inſurer inſiſting on a deviation; and for the ſake of 
the inſurer, that the ſhip might not be employed in any ſer- 
vice but cruiſing, For an infurer cannot know what premium 
to inſiſt on, unleſs he knows on what ſervice the ſhip is to 
be employed, whether on a more or leſs dangerous voyage; 
if therefore this ſhip had been employed during the four 


months 
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months on any other ſervice but cruiſing, to be ſure in caſe 1752. 
of lots the infurer would not have been liable. To ſhew ww 
the abſurdity of the notion, that this expreſſion of cruiſing por r 


ſhevrs that the inſurance was on the voyage, I beg leave to 


put only one caſe, which is too plain to be diſputed. Sup- 


g 


112 
RALDS 


poſe a man infures on a ſhip to carry tobacco, from any place in Eror. 


to London, ſhe mutt carry tobacco, becauſe if ſhe might carry 
other things ſhe might be in greater danger of being loſt: 
but if by reaſon of a ſtorm, or for any other reaſon, the 
tobacco be thrown overboard and loſt, but the ſhip comes 
ſ.ife to London, was it ever thought that the inſurance on 
the ſhip was to be paid? And yet this is exactly a parallel 
caſe with the preſent. 


Thirdly, What I have already ſaid ſhews that the notion 
of an inſurance on a voyage is abſurd : but I will in the next 
place mention feveral other abfurdities and inconveniences 
that would enſue if this conſtruction ſhould prevail. In the 
firſt place it would be a double infurance, both on the ſhip 
and the voyaze ; for if the ſhip were loſt before the end of the 
four months to be ſure the voyage is loſt ; and if the vo 
be loſt, according to the plaintiffs conſtruction, though the 
ſhip (as in the preſent caſe) be in good ſafety at the end of 
the four months, yet the inſurance muſt be forfeited. In the 
next place if the loſs muſt be total, then if the ſhip be 
ſafe but one day or one hour duting the four months the 
inſurance will not be forfeited. On the other hand, if it may 
be partial, as to be ſure an inſurance for four months may be 
diviſible into parts, a worſe abſurdity will follow; for though 
the ſhip in the firſt part of the voyage ſhould take a prize of 
never ſo great a value, yet if ſhe be prevented purſuing her 
voyage but one day at the laſt, the inſurer muſt pay the mo- 
ney infured, which would be very abſurd and unjuſt. And 
yet that is the preſent caſe ; for it is found by the verdict that 
this ſhip took a prize in the beginning of her voyage of above 
double her value. There would likewiſe be another great 
abſurdity and inconvenience ; for it is certain that the onl 
difference between theſe valued policies and policies en intere 
or ns intereſt is this, that in one caſe the inſured is not obliged 
to prove the quantum of his intereſt, and in the other he is 
not obliged to prove any intereſt at all: but in all other reſ- 
pects theſe and other policies are the ſame, and muf be de- 
rermined and conſtrued in the fame manner; and ſo it was 
exprefsly held by the Court of Common Pleas in the cafe 


of 
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F752. of De Paiba and Ludlow (a). Now if this were a policy 
W—x— Without either of theſe claufes, and the infurance were upon 


the voyage, how is it poſſible to prove what the loſs is? for 
a ſhip in a voyage of four months may take a prize of a 
million value, or ſhe may take no prize at all, or the may in 


Eper, that time be taken or loft herſelf; it is impoſſible therefore 


that ſuch a contingency can ever be valued. From theſe ob- 
ſervations it plainly appears what nonſenſical forts of things 
theſe inſurances on voyages are: and if it were neceſſary to 
give my opinion upon them, I ſhould think (according to 
my prefent fentiments) that if a policy were to be ſo drawn 
as that a voyage were inſured by expreſs words, ſuch a po- 
ticy would be void, both as illegal and unreaſonable. 


I come now, in the laſt place, briefly to take notice of 
ſeveral of the caſes (5) which were cited by the counſel, 
The cafe of Pond v. King (c), which was determined in B. 
KX. H. 21 Ges. 2., beſides that it is a very modern caſe, is as 
different from the preſent as poſſible. For though the words 
of the iaſurance are pretty much the fame as the preſent, 
the ſhip there was totally loft, ſhe having been taken by the 
French. And though ſhe was retaken, and ordered to be 
reſtored to the owners on the payment of ſalvage, yet they 
never thought proper to pay the falvage, fo never had the 
ſhip; and they certainly had their election, and were in the 
right to do ſo, For as by the terms of the policy the in- 
ſurers were not to pay any falvage, if the owners had paid it, 
they muſt huve paid it out of their own pockets, and would 
thereby have loſt their claim on the infurers; they thought it 
therefore moſt to their intereſt to abandon the ſhip, and to 
ſue the inſurers for the money inſured. So that we can de- 
termine the preſent cafe for the defendant without at all 
ſhaking the authority of Pond v. King. The cafe of De 
Paiba v. Ludlow in tle Court of Common Pleas, 5 Ges. 1., 
which was ſtrongly relied on in the preſent cafe, and (as I am 


(a) Com. Rep. 360. = 

(6) All the cafes on this ſubje&, both prior and ſubſequent, are collected 
by Mr. Part in his admiradic treatiſe on The Law of Marine Injurances. 

(c) . 191. The report of this caſe in Fon is accurate, except in 
one particular ; the clauſe at the end of the policy was this; In caſe the 
ſhip ſheuld not be heard of in twelve months after the expiration of the faid 
three months, the aſſurers agree to pay the loſs; the adured to repay the 
moucy in calc the ſhip ſhould be afterwares heard of in ſaſety. 
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informed) was much inſiſted on likewiſe in the caſe of Pond 
v. King, is no authority at all for the plaintiff, it having been 


determined on quit* another point; for there the queſtion, pos a 
which was ſo much litigated, and which occaſioned fo much nn, 
doubt with the Court, was whether the ſhip were loſt or not, F7z- 


the property not being altzred by the capture. But it was 
never once menti or imagined that the inſurance was ou 
the voyage; if it had, the other point need never have come 
in queſtion. For there was no doubt but that the voyage 
was loſt by the capture, whether the ſhip were conſidered as 
loſt or not. That caſe therefore is rather an authority for 
the defendant, as it ſhews that the Court and counſel at that 
time had no notion of an inſurance on a voyage. The caſes 
of Green v. Young, 2 Lord Raym. 840, Trantor v. IWatjor, 
6 Mod. 12, and an anonymous caſe in Salk. 444, were de- 
termined upon other points; and not a word was ſaid in any 
of them of an inſurance on a voyage. There was indeed a 
niſi prius caſe of Berkley v. Cullen cited and ſaid to have been 
tried at Guildhalt before Lord Chief Juſtice Lee, in which it 
was ſaid that the Lord Chief Juſtice delivered his opinion, that 
though the ſhip were alive, the policy was forfeited, becauſe 
the voyage was loſt : but that cafe might certainly have been 
determined on another point; for the ſhip there was ſeized 
for his Majeſty's uſe and turned into a hulk, and the owners 
never had her again before the end of the voyage; ſo that the 
ſhip was certainly to be conſidered as loſt. And there is ano- 
ther niſi prius caſe, of which I have a report, which was 
tried in the King's Bench at the Sittings aficr Trinity term 
1749, where though the. inſurance was for a month on a 
cruiſe, and the ſhip was taken by the French aad detained 
for ſome time, ſo that the voyage was loſt, yet as the Freneh 
afterwards quitted her, and ſhe came back ſafe to Dartmouth 
within the month, the jury (as I am informed) found a verdict 
for the defendant; and I never heard that the Judge found 
fault with the verdict, or that there ever was any motion to 
ſet it aſide. 


Having ſaid ſo much on the firſt head, and it being I think 
very clear that this was an inſurance only on the ſhip, and 
not on the voyage, I ſhall w but very little on the ſecond 


point, that if this were an inſurance on the voyage yet that 
the plaĩimiff could not have judgment. And this is fo very 
plain, that I think it cannot admit of a diſpute ; for it is cer- 

tain 
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1752. tain that in valued policies the infured muſt ſhew that he had 
ſome intereſt in the thing inſured, though he need not prove 

Porx the quantum of his intereſt. Now in the preſent caſe it is 
ant only found that P. Foyce, the perſon on whoſe account the 


_—— infurance was made, was intereſted in the ſhip, but it is not 
ALD; 


la Engr, found that he had any intereſt in the voyage ; nor could it be 


ſo found, fince it is not fo much as averred in the declaration. 
Now upon a ſpecial verdict no fact can be preſumed, nay it 
muſt be preſumed that there was no ſuch fact proved, ſince a 
ſpecial verdict cannot find a negative (a). It is certain, and 
it has been a common caſe, that the owner of a ſhip has let 
his ſhip out to cruiſe as a privateer only at a certain rate, 
without having any ſhare in the contingent profits of the voy- 
age. And it the caſe were fo, there was the more reaſon 
yy he ſhould inſure his ſhip at a high rate, as ſuch an enter- 
prit- is 2 very hazardous ſervice, and the ſhip is in great 
dan er of being taken or loſt. 


Therefore for both theſe reaſons, we are all of opinion 


that the judgment of the Court of King's Bench muſt be te- 
verſed (6).” 


(a) Vid. Martin v. Fenkin, 2 Str. 1144; and 1 i. 57. 

(b) This caſe was afterwards carried up to the Houſe of Lords, where this 
judgment of the Exchequer-Chamber was (on the it of Adarch 1754) atfirm- 
ed; eight of the Judges were for atfirming, three for reverting it, and Mr. J. 
Burnet: who dicd betore judgment was actually given coincided with the eight. 


M 26Geo.2 THOMAS JENKINS on the Demiſe of James Pros- 
Nov. isn. SER Otherwiſe JENKINS again MaxTHa Jxx- 
KINS. 


DH. 24 Geo. 2. Rol. 794.1] 


— IV:/thide in the county of Hereford, a ſpecial verdict 
2. 198 nw was found, from which theſe facts are taken. 

es to ; 

ee, On the 22d of Fuh 1729 fobn Fenkins, being ſeiſed in 
li fee of the premiſes in queſtion, by will, after giving ſeveral 
ben le. pecuniary legacies, gave © to Mary Harper Sl. a-year to be 
d thoſ 

L s to C. and appointed C. his executor : held that C. took an eſtate during the Iifctime 
nde annuitant, 


Qu. If he did nat tak: an eſt.te in fee ? 
paid 


N the trial of this ejectment for lands at Yar#bill and 
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paid to her cut of the premiſes in queſtion by his executor as long 17 52. 
as ſhe ſhould live, and to be paid quarterly“; and he gave to 
John Jenkins fon of his brother David Fenkips, © all his T. IAN RV. 
lands goods and chattels with his money out upon bills and dein J-J= x- 
bonds,” and appointed him fole executor. After the devi- —_ 
for's death, to wit, on the 2d of May 1730 Fohn Fenkins M. ex- 
the deviſee entered, and on the iſt of Fuly 1750 dicd lear- Ns. 
ing Jahn Fenkins his eldeſt fon, and ſeveral other children. 
The premiſes in queſtion” are of the yearly value of 16/. 

ames Proſſer, otherwiſe Fenkins, is the heir at law of the 
deviſor ; and the defendant is the tenant of Fohn Jenkins the 
ſon of the deviſee. 


After two arguments at the bar by Prime (a) and Illes 
(5) King's Scrjeants for the plaintiff, and Poole and Mynne 
Ser jeants for the defendant, the opinion (c) of the Court was 
delivercd by 


I illes, Lord Chief Juſtice. (After ſtating the ſpecial 
verdict.) © The queſtion is whether the executor, Jahn 
Fenkins, took a larger eſtate by the will of the deviſor 
Fohn Fenkins, or only an eſtate for life, in the premiſes in 
queſtion. If he took an eſtate for his own life only, he being 
dead the leſſor of the plaintiff as heir at law to the teſtator 
is entitled: if he took a larger eſtate, it muſt be either an 
eſtate in fee or an eſtate during the life of the annuitant ; and 
be it which it will, as the annuitant is ſt] living (4), the lel- 
for of the plaintiff cannot recover. 


Three rules were laid down and agreed by the counſel 
on * ſides, by which it was ſaid this caſe was to be deter- 
mined; | 

1ſt, That an heir at law ſhall not be diſinherited but by 
expreſs words, neceſſary implication, or manifeſt intent; 

2dly, That every deviſe muſt be conſidered as intended to 
be beneficial to the deviſee; 

3dly, That every deviſee, who is to pay any thing out cf 
an eſtate, muſt have ſuch an intereſt in the eſtate as will ena- 


(a) On the ziſt of Janna 1752. - (5) On the 15th of Newember 17 52. 
(.) It does not appear on what day the judgment of the Court was deliver ed: 
but it was after the 15th of November. F 
(4) It did nut appear on the ſpecial verdict whether the annuitant were liv- 
ing or dead: but the defendant's counſel inſiſted (and that argument was now 
adopted by the Court) that as the plaintiff could not recover during the Lie- 
tine of the annuitant, the Court could not preſume her death on a ſpecial verdick. 


ble 
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1752. ble him to pay it, otherwiſe the intention of the d:viſor will 
de fruſtrated. And we agree that theſe are all right rules. 


T. J=x- 


dem. ]. Je x- 


KINS 
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If therefore it be not the plain intention of the deviſor, ap- 
pearing on the face of the will, that the executor ſhould have 
a larger eftate, we ſhould have been of opinion that tae exe. 
cutor would only have had an eſtate for life. But we are of 
opinion that it plainly appears that the deviſor intended to give 
him a larger eſtate. 


As to the ſecond rule, we do not much rely on that, for as 
in this caſe the executor is to pay the annuity of 5/. out of the 
eſtate, and as the eſtate is found to be worth 16/1. a-year, he 
cannot in any cafe be 2 loſer. But we found our opinion on 
this, that, as the annuity is to be paid by the executor and to 


de paid out of the citate, the intent of the deviſor cannot take 


place, unleſs the executor has at leaſt ſuch an eſtate in the 
lands deviſed as will laſt as long as the annuity is payable. 
Whether he has an eſtate for the life of the annuitant only, 
or in fee, we need not detemine in this action, becauſe the 
annuitant is alive: but we are rather inclined to think that he 
took an eſtate in fee, becauſe there is no one cafe where a de- 
viſe by virtue of the word © paying” has been adjudged to 
have a larger eſtate than fur his own life, in which it has not 
alſo been adjudged that he took an cſtace in fee (a). 


There are fo many caſes upon this head, moſt of which 
were cited upon the argument of this caſe, that make 
for the defendant, and the matter has been ſo often deter- 
mined, and is now fo well ſettled, that I ſhall only juſt men- 


tion the names of ſome of theſe caſes, and ſhall itate ouly 


one caſe particularly which was cited on the part of the 
plaintiff in order to lay it out of the way, becauſe we think 
that it is no authority at all in the preſent caſe. This cate 
I mean is that of Anfiey v. Chapman, reported in Cre. Car. 157- 


(] See Dee d. Beenlryw W.:4h-uſe, 4 D. & E. $9. There the deviſor gave 
dis real and perivaal eitates to is wife tor life, and directed part oi tne perſon- 
alry to be ſold aiter his w:fe*s death, and diviced between five perſons; he 
ten gave two annuities to A. and B. 0 be paid by his executor out of ks whole 
care, and to commence alter his wit.'s death; and he then deviſed the re- 
mainder of the profits, after his wife's death and after the yearly payments to 
the annuitants, out of his whole eſtate, to C, D. and E. <qually, ſhare and 
Mare alike: ard it was holden that the cx=cuter took a fee. 


but 


ill 
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but more fully by the name of Ameſley v. 
IF. Fon. 1 There a man deviſed ſeveral ettates to his 


five ſons, without ſaying what eſtate 
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in Sir 1752. 
they ſhould have in T. jex- 


them, but directed that they ſhould bear part and part alike tu dem. 


and pay out of his houſes and lands deviſed to them to his ] 


wife 40l. a-year during her life, which he was bound to 


- Jan 
4186 


pay as appeared by indenture, covenant, and obligation; and N. Jz=n- 
it was holden that they took only eſtates for life, becauſe ****% 


the 40l. a- year was charged on the lands before, and the 
eſtate could not be diſcharged by his will, and into whoſe 
hands ever the eſtates fell they muſt be charged with this 
annuity ; and that the will only contained directions to the 
ſous in what manner they were to pay it whilſt they enjoy- 
ed their ſeveral eſtates in the land. 


The caſes on the other fide are ſo numerous that it would 
be but miſpending time to go minutely through them in fo 
plain a caſe as this is: but I will juſt mention the names 
of ſome (a) of the principal caſes. Cullier's caſe, 6 C. 16; 
and Cro. Eliz. 378; Spicer v. Spicer, Cro. Fac. 527; Wil- 
lack v. Hammond, 3 Ca. 20, 21; Greeve v. 4 Cre. Fac. 
599; IVzble v. Hearing, ib. 415, 416; Lee v. Withers, dir 

In. 107, and Pollesf. 539; Read v. Hatton, 2 Mod. 
25; and Freak v. Lea, 2 Lev. 249; the two laſt of which 
are very ſtrong authorities in point, but I think that the 
preſent caſe is ſo very plain that it does not want them. 


It was ſaid for the plaintiff that, if the executor had died 
in the lifetime of the deviſor, this annuity would have been 
a lapſed legacy, which ſhews that it was no charge on the 
eſtate, but muſt die with the executor : whether this would 
have been ſo or not, it will be time enough to determine 
when ſuch a caſe comes before us. But we think it is 3 
circumſtance not material in the preſent caſe. 


Another matter directly contrary to this was likewiſe in- 
liſted on for the plaintiff, that this was a charge cn the 
eſtate, and therefore would remain a charge on it in the 
hands of the heir after the executor's death. But I think 


{a) See alſo Moone d. Fagge v. Heaſeman, Hil. 13 Ges. 2. 14%, 141. 
and hs cats thine refirnnd th. * * 


— 


— 
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752. otherwiſe, becauſe it is directed to be paid by the execury - 
ww and becauſ:, if ſo, the annuitant would have no remedy 
T. Ja- againſt the heir for a br-ach of the condition: he has a re. 
rt dem. medy againſt the cxccutor and his heirs for a breach of the 
II condition, and the heir may enter for the benefit of the an. 

againſs nuitant. But if it be conſidered as a condition annexed to 
M. j=x- the eſtate of the heir, no one can enter on the heir for the 
un. condition broken; and if they are conſtrued as words of li. 


mitation, it will be exactly the ſame thing, becauſe the ef. 
tate is not limited over to any other perſon, 


As to the obſervation, that it is only ſaid to be paid 
the executor, and his heirs are not mentioned, we think that 
of no weight; for fuaying that his executor is to pay it is 
only deſcriptio perſonæ, and is juſt the ſame as if he had faid 
to be paid by Jehn Feakins. 


For theſe reaſons we are all of opinion that judgment 


muſt be for the deferidant,” 
H. 26 Geo. DRAKE v. WIGLESWORTH, 
Wedneſday, 
Feb. 12th. {Hill. 23 Gzo. 2. Rol. 63c, 631.] 
A cuſtoms THIS was an action on the caſe, in which the plaintiff 
— (amongſt other counts) declared that on the firſt of 


ersin the Augn/? 1747 and before he was and from thence hitherto 
parith of A. nad been and ftill was lawfully poſſeſſed of and in a certain 
ſhall grind ancient (a) water corn-mill called Barnoldfwick Mill with 
corn * the appurtenances ſituate and being in the pariſh of 
ſhall be uſed wick in the county of York, and by reaſon thereof had and 
>; tem ought to have for all the time of his poſſeſſion as aforeſaid 
Leun the toll of all corn ground in the ſaid mill, and that all houſe- 
parith, is holders and occupiers of dwelling-houſes within the pariſh 
goud : but a of Barnoldſwick aforeſaid during all the time of the faid plain- 


2 tiff's poſſeſſion of the ſaid mill with the appurtenances of 


rind right ought to have ground and ſtill of right ought to grind 


cheir corn at the ſaid mill all their corn after the grinding thereof 


2 * uſed and expended in their reſpective houſes and to pay to 
Suc:1 an ob- 
ligation on an occupier of one of ſuch houſes is not extinguiſhed by one of our Kings have 
zug been formerly ci-ed in fee of ſuch huuſe and of the mill at the ſame time. 

Qu. If it ud not have been extir guiſhed by the King's having inkavired ſuch houſe ? 


(a) It is not neceſſary to ſtate that it is an ancient mill. Coryton v. Lithebyes 
2 Sauer. 112. 


. the 


Ir ao RH T2320 -,©m 


* 
. 
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the plaintiff for the grinding thereof a reaſonable toll; that 1752, 3. 
the defendant was on the day and year aforeſaid and ſtill was 
an houſcholder occupying a certain dwelling-houſe in the Dzazz 


pariſh of Barnolifwick, and had for all the time aforeſaid in- 


aganft 


habitcd in the ſaid dwelling-houſe, nevertheleſs that he (the a- 


defendant) knowing the premiſes &c. but deſigning to in- 
jure the plaintiff and to deprive him of the profit and advan- 
tage which of right ought to have accrued to him for the 
grinding of the corn of the faid defendant by him after the 
grinding thereof, within the time aforeſaid uſed and expended 
in his houſe on the 1ſt of Augu# in the ſaid year and on 
other days and times &c. at Barnoldfivick aforeſaid withdrew 
his griſt from the faid mill and ground and cauſed to be 
ground 2 great quantity of his corn, that is to ſay, 1000 
buſhels of wheat &c. by him after the grinding thereof in 
his ſaid heuſe within the time aforeſaid uſed and 
in and at other mills, to wit, at Bar > aforeſaid ; by 
reaſon whereof the plaintiff had totally loſt the profit and 
advantage which he might and ought to have got and ob- 
tained for the grinding thereof at his ſaid mill. 


To this the defendant pleaded the general iſſue. 


On the trial the plaintiff proved a cuſtom time immemo- 
rial for all the houſeholders and occupiers of dwelling-houſes 
within the pariſh of Barnoldſwick to grind at the plaintiff's 
mill all their corn after the grinding thereof uſed and ex- 
pended in their reſpective wil and to pay to the owner or 
tenant of the mill for the time being for the grinding there- 
of a reaſonable toll. That the defendant during the time 
mentioned in the declaration was an houſeholder, occupyi 
a certain dwelling-houſe in the pariſh of Barnoldfwick, 
during the time in the ſaid declaration mentioned had with- 
drawn his griſt from the plaintiff's mill. The defendant did 
not controvert the uſage proved on the part of the plaintiff, 
but gave in evidence certain ancient deeds, by which it ap- 
peared that King James the Firſt became and was at one 
and the ſame time ſeiſed in his demeſne as « 2 in right of 
his crown, as well of the ſaid mill as 3; ſaid meſſuage 
2 the defendant occupied during the time mentioned in the 

aration. : 


It was inſiſted on the behalf of the defendant that this 
unity of poſſeſſion in the crown deſtroyed the right claimed 


by 


worTHe.e 
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I752, 3. by the plaintiff to bind the defend ant by cuſtuin to grind at 
Rm his mill: whereupon a verdict Ly conſcit was fouud for 
Dax the platutuff, ſubj.ct to the opimon ot tits Court upon this 


againſ® queſtion, 


Wictrs- 
ern, Whether there was any unity of poſſ:fion which had de- 
ſtroyed the plaintiffs cauſe ot action? 


The cafe was twice argues, de hrſt time on the th of 
May 1751 by Pole Scijt. for che piaintiff, and by Beetle 
Serjt, for the defcuctan:, aud che ſecond time by Wilies Setjt. 
for tne former and Prime Scijt. for the latter. And now 


Willes Ch. J. delivered the opinion of the Court, as fol- 
lows, after ſtaung the caſe. 


4 Two queſtions have been argued, though one only is 
made in tie Calc ; 

1ſt, Whether or not the cuſtom be good; 
2dly, Whether it has been deſtroyed by unity of poſ- 


ſeſſion. 


Firſt; This is exactly the ſame cuſtom as is ſtated in 
Higges v. Gardener in 1 Rol. Ar. 559, pl. 4 It is a good 
cuſtom that a perſon and all thoſe &c. have been ſeiſed of 
a mill time out of mind, and that all the inhabitants within 
the pariſh ought to grind all their corn which they expend 
in their mefluages or tencments at the ſaid mill; and this 
is good, though all the inhabitants are not his tenants; for 
this cuſtom might have a reaſonable commencement by 
agreement at the erection of the mill. The ſame cafe is in 
2 Bulſtr. 195; and there it is ſaid that this was undoubtedly 
good by way of tenure, and à fortiors by preſcription and 
cuſtom it may be ſo: and Lord Ch. J. Got faid that a writ 
de ſecta ad molendinum lies where it is by cuſtom as well 
as where it is by tenure. And he faid that it might 
have a reaſon..b.e commencement, yet it might be difficult 
to ſhew it (a); and though no reaſon can be given for the 
beginning of chis or any other cuſtom yet non ſequituy that 


(s) See Coote'ge v. Fagdew, Dongl. 132. oct. ed. 


Ser B. Barret. 
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the cuſtom is unreaſonable and 
ning of it; for for ſome things no reaſon can be given; and 


per Curiam, the cuſtom is good. As to the beginning of 


cuſtoms, it was faid by Lord Cite in Gateward's caſe (a) 
(ſpeaking of the difference between preſcriptions and cuſ- 
toms), © Every preſcription ought to have by common in- 
tendment a lawful beginning, but otherwiſe it is of a cuſ- 
tem; for that ought to be reaſonable, et ex certi cauſs 
rationabili (as Littleton ſaith) uſitata, but need not be in- 
tended to have a lawful beginning, as cuſtom to have land 
deviſable, or of the nature of gavelkind, or Borough- Engliſk 
&c.” In Harbin v, Grene, 887 (6), the cuſtum was 
only holden to be bad, becauſe it was laid that they were 
to grind all their corn which they fold as well as what they 
conſumed in their houſes. | 


As to the objection, that it cannot be extinguiſhed, 
which was cited 6 C. 59. Gateward's caſe ; that is only ſaid 
of gright of common, but not of other rights. 


for 


657 


againſt reaſon at the begin- 1752, 3. 


— — 
Da ars 


I admit that there muſt be a mutual conſideration; and in 


this caſe, to be ſure, if a man is obliged to grind at a mill, 
the owner of the mill muſt keep it in order with all neceſ- 
faries. And if this declaration had been in the old way on 
the cuſtom this muſt have been ſet forth, otherwiſe on a 
demurrer the declaration would have been held bad: but this 
action being on the poſſeſſion only, it need not be ſet forth 
in the declaration, but the cuſtom muſt be proved at the 
trial, and enough proved to ſhe that it was a good ſubſiſt- 
ing cuſtom, otherwiſe the plaintiff could not have had a 
verdit: but we muſt take it that it was fo proved here, 
becauſe it is ſo ſtated in the caſe. We are therefore of opi- 
nion that this is a good cuſtom (c). 


As to the ſecond queſtion whether on the flate of the 
caſe there was any unity of poſſeſſion that deſtroyed the plain- 
tiff's right, we are of opinion that there is not. 


{a) 6 Co. 60. 5. 
(6) Heb. 189. S. C. 
&) See Cort v. Birkbeck, Dougl!. 218. oct. ed. 
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1752, 3- 


Epwand Bax and Janus Cooks again m («) 26 


Tnounas Biſhop of Lonpon, Calza Lon AR, 
and DAN IAI Brittany Clerk. 


* 


rr. 24 C. 2. Roll from 781 w 7361 


was a quare impedit brought by the two plaintiffs If A. and 
5; but Cooke was ſummoned and ſevered; and then ®» car 


1 


Borker, an infant, by his next friend E. Radchiffs, declared ste 
alone. do not agree 
to preſent on 


The count deduced a title to the advowſon from the reign 


uſurping on the title of the widow, 
ney who was admitted, inſtituted, and inducted. 
the 10th of September 1729, Lucy, the widow, di 
on the 8th of June 1730 the church became 
on of J. R the King, 
on the title of F. Cooke, E. Barker (the — 
a) It does net diſtinQly appear on what day the judgment was 
a February 1752, 222 


_ - 


Uu2 neys 
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1752, 3. ney, who was admitted inftituted and inducted. That on 
me och of May 1731 Judit Ri lig reio by will deviſed her 
Baris third part to truſtees, in truſt for her ſiſter Mary Barter 
againſt for her life to and for her ſeparate uſe, remainder to E. Bar- 
LK. p, (the plaintiff) in tail, with remainders over, and died 


on the 18th of June 173t. That on the 1ſt of May 1734 
Mary Barker di-d, leaving E. Barker (the plaintiff) her 
only fon, upon whoſe decraſe E. Barker (the plaintiff) be- 
came ſeiſed as of fee-tail in the third part, which had origi. 
nally belonged to Judith Killigrew. That afterwards ihe 


church became vacant by the death of J. Romney, and ftill 


continues vacant, whereby it belonged to James Cooke, E. 
Barker (the father), and E. Barker (the plaintiff) to pre- 
ſent &c. That on the 28th of November 1747, during the 
vacancy, E. Barker (the father) died, on whoſe death E. 
Barker (the plaintiff) became and was ſeiſed in groſs as of 
fee-tail of and in the third part of the advowſon, which was 
the father's (E. Barker's); whereupon it belongs to James 
Coke and E. Barker (the plaintiff) to preſent &c. but that 
the defendants will not permit them, but unjuſtly hinder 
them &c. | 

The biſhop only claimed the admiſſion inſtitution and in- 
duction of vicars to this church. 

The two other defendants ſeverally pleaded four pleas ; 
but the third is the only one to which there was a de- 
murrer. 

The defendant Lomax, in his third plea, ſtated that in 
Michaclmas term in the 20th year of the reign of George the 
Secoad he the defendant (chen being — the age of 
twenty-one years) by AM. Lomax his next friend impleaded 
Eamumi chen biſhop of Landan, and one D. Creſpin Clerk, 
James Quaste one of the plaintiffs in this cauſe, and Edward 
Barker (me tatner of the other plaintift), in this court by a 
writ of quate impedit &; that Edward Barker (the father) 
died peucing (the ſaid plea; and thereupon ſuch proceedings 
were hat againſt the three other detendants that he (Lamar 
the defendant in this cauſe) in Hilary term in the twenty- 
firſt year of the reign by the coniideration of this Court re- 
covered agamit Fares Cooke his pretentation to this vicarage, 
by d tault t the faid Ines Co:ke; that, as the biſhop only 
clainel tn: dmim̃on, ne alf> r:covercd againſt the biſhop, 
bit ex<c''tion was ſtayed &c; and that in the Michaebnas 
term following he alfo recov:-rcd againſt Dan:el Creſpin, (tat- 
ing the plcadings, the uiu- joined, the verdict, and the as) 

ment; 


* 


| 
| 
| 
| 
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ment (a); on which, on the 13th Cay of February in the 17 52, 3. 


twenty-ſecond year of the reign, &c. there iſſued a writ to 


the bithop, directing him to amove D. Creſpin from the vi- Bazxzn 


carage, &c. and to admit a fit perſon to the vicarage on the 
preſentation of Lomax (the now defendant); by virtue 
whereof the biſhop removed D. Creſpin, and at the preſen- 
tation of Lomax (the now defendant) admitted and inſti- 
tuted D. Bellamy, (the other defendant) who hath ever ſince 
been and ftill is parſon, &c. ;—averring that James Coke, 
Edward Barker, (the father) and Edward Barker, (the fon) 
in the lif-time of Edward Barker (the father) never did agree 
among themſclves to preſent a fit perſon to the church, and 
_—_ Cooke and Edward Barker (the fon) after the death 
of E. Parker never did agree among themſelves to pre- 
ſent, &c. 

The third plea of the defendant Bellamy was the ſame, mu- 
tatis mutandis. 

To theſe pleas there was a general demurrer. 

The caſe was argued the firſt time by Bootie Serjt. for 
the plaintiff, and Poole Serjt. for the defendants on Thurſ- 
day the 13th of June 1751, and the ſecond time by Prime 
Serjt. for the firmer and Draper Serjt. for the latter on the 
6th and 7th of February 1;52. The Gurt took time to form 
their opinion, which was afterwards delivered as follows, 


b 

nls Lord Chief Juſtice. “As the pleadings are very 
long, 1 ſhall only ſtate ſuch parts of them as are material to 
the point in queſtion. The biſhop claims nothing but as 
ordinary, fo there is a judgment as of courle againſt him. 
The defendants Lomax and Bellamy have pleaded fevzrally 
four pleas, but the fame in effect; iſſues have been joined 
on the firſt ſecond and fourth pleas, and found for the de- 
tendants; two of them by a jury and the other by a certifi- 
cate of the biſhop (5). Bur there is a general demurrer to 


the third plea; and it is that oaly that now comes before 


the Court. 


(a) That caſe gave riſe to the queſtion in Bye 139, whether or not in 
quare impedit the plaintiff were entitled to coſts. Sce alſo Thrale and Others v. 
The Biſhop of Lerdin and Others ; 1 H. Bl. Rep. 530., where it was holden 
that a defendant in quare impedit, who obtains judgment on demurter, is not 
entitled to coſts. 

(5) This was a c:rtificate of the inſtitution, &c. of one Perkins, ſtated in 
the pleadings. f 
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I ſhall therefore only ſtate the plea. (His Lordſhip here 
ſtated it.) This plea concludes with an averment that 
Edward the father in his litetime and the plaintiff Cooke 
never did agree to preſent a proper perfon, and that Edward 
Barker the plaintiff and Cooke nevet did agree fince the drath 
of Edward Barkey the father to pteſent, and this is confeſſed 
by the demurren⸗ 


This is the caſe of copartners, or their who accord. 
ing to the expreſs words of Lord Cale (which 1 fhall mention 
by and by) ſtand on the ſame foot in reſpect to this queſtion 
as the copartners themſelves. If this were the cafe of tenants 
in common, I own it would be a cafe of very great difficulty, 
and it would be neceſſary that we ſhould take more time to 
conſider the ſeveral caſes that have been cited in reſpect 
to tenants in common, and the doctrine of ſummons and 
ſeverance, which is a very nice point. But we think that 
we can determine this caſe on a plain point, and without 
entering into confideration of matters at all. 


I cannot fay that there is any caſe exactly in point to 
warrant the j it that I am going to give; but there is no 
caſe againſt it, and fo we are at liberty to give our judgment 
as we pleafe; and we think that it is warranted by reaſon 
and juſtice, and likewiſe by the authority of fome 
caſes which are very hke this, they do not quite come 
up toit. And the opinion which we are of is this, that this 
being the fuſt turn, to which Gate had a right to preſent as he 
married the eldeft and as it is agreed that he and 
Barker did not to the judgment againſt Cooke 
will be a bar to a quare impedit brought by Barker to preſent 
to this turn, but that it will not at all effect his right to pre- 
ſent after the next avoidance. 


As Barker was not a party to that fuit, it is not reaſonable 
that he ſhould be at all aff Red by a judgment by default 
againſt Cali. But he ought neither to be ina better or a 


worſe condition than if there had been no ſuch ſuit or judg- 


ment. He would be in a better condition if he could preſent 
to this turn, and in a worſe if his right to preſent to the next 
1 we think that he will be 
Nel 


Lomax 


—{ — — — 
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1752, 3. But the two caſes on which I principally rely are in Bra 
wy Abr. tit. Preſentation, ſ 26. 24 E. 3; and Bro. Abr. tit. 
Banz Duare impedit, pl. 118. 2 H. 7» The former is thus A. and B. 

Ka have a right to preſent to a vicarage by turns; A., whole 
Lomax. turn it was, let the living lapſe to the biſhop who collated 


VU pon this foundation we are of 


2 perſon to it, and upon his death B. preſented ; and held 
that he had a — right; for that A. by letting the living 
lapſe to the bithop had loft his turn, and that it ſhould not 
be any prejudice to B. The other caſe was this; four 
copartners of an advowſon ; the firft daughter preſents to 
the firſt avoidance ; the ſecond daughter to the ſecond; and 
on the third avoidance a ſtranger uſurps on the third daughter 
and preſents by uſurpation, and ſuch preſentee was inſtituted 
and inducted and died; the. fourth ſhall not loſe her turn by the 
third daughter's ſuffering a ſtranger to preſent by uſurpation, 
but ſhall preſent to that avoidance; in this the whole Court 


"= though they doubted about ſome other points of the 


On theſe caſes we think we may found our 
opinion, and conſider this judgment upon the fame foot 
as an uſurpation or a lapſe; and I think it is rather ſtronger 
than either; for it is in nature of a grant or releaſe to 
Lemax of this turn in the ſtrongeſt manner that can be. 


opinion that judgment on 
this plea muſt be for the defendants ; and ſhall be of opinion 
that Barker bas a right to preſent to the next turn it ever 
that matter ſhall come judicially before us (a).“ 


() See Thrale and Others v. The Biſhep of Lenden ard Barier, 1 H. Bl. 
Rep. 376, where the queſtion aroſe on Barker's right to preſent. 
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1755. 
f : ; — 
Prxpock on the Demiſe of Wx. MackixbrR H a36., + 


againſt MIL DRED Mackixpek and Others. Saturday, 
February 1. 


ON the trial of this ejectment in Kent before Mr. J. De- , erin 
niſon a verdict was given for the plaintiff, ſubject to the conv.Qed of 
opinion of this Court on the following caſc. petit luiceny 


NOT Aa Compee 
tent witneſs; 


The leſſor of the plaintiff claimed a fourth part of certain nor a credible 
premiſes in the declaration mentioned, being of the nature witneſs to 
of gavelkind, as one of the brothers and coheirs in gavel- ve 1 gg 
kind of F. Aackinder deceaſed who died ſeiſed thereof in 29 Car. 2. 
fee. The defendant MAH. Mackinder, under whom the other c. 3 lt is 
defendants held, claimed under the will of F. Mackinder, — 
(who was her huſband,) dated September 234 1750, duly puniment, 
ſigned ſealed and publiſhed, and atteſted and ſubſcribed by that makes 
three witneſſes namely T. Turner, Foſeph Jeffery and J. * man inta- 
Fletcher. J. Fletcher being produced as a wines proved z wat. 18. 
the will to have been ſigned ſealed and publiſhed as above; S. C. 
but the plaintiff's counſel ohjected that the will was in<f-c- 
tual to paſs lands becauſe fer at the time of publiſhing 
the will not a credible witneſs within the words and 
meaning of the ſtatute of frauds, 29 Car. 2. c. 3. , 5., he 
having been convicted of petit larceny; and a copy of the 
— of conviction was produced in evidence by which it 
appeared that Feffery had been convicted in 1729 of ſtealing 
to the value of 10 4. for which he was ſentenced to be whip- 
ped. The queſtion reſerved for the conſideration of the 
Court was, whether J. Feffery after ſuch conviction and 
judgment could be deemed a credible witneſs to atteſt and ſub- 
ſcribe a will of lands within the words and meaning of the 


ſtatute of frauds. 


This caſe appears to have been argued on three ſeveral 
days 6th of February, 17th of May, and 27ih of Fune 
1754, on the two former by Vynne Serjt. for the plaintiff 
and Poole Serjt. fer the detendant, and on the lalt by Prime 
Serjt.. for the former and by {tes Serjt. for the latter. And 
on this day 


Wiles 
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« There is but one fingle ion whether or not 7. 
Wi z for if not, he is nota 
credible one, and then there were but two witneſſes to the will. 
rn 
I have obſerved t miſchiefs ariſe from judges giving obi. 
ter opini Therefore I hall not conkder whether 8 


uid cute is cakes ſo very clear that I need mention no 
other. To be ſure at common law infamous puniſhments 
were generally inflited for infamous crimes: but there 
were ſome few inſtances to the contrary ; and there have been 
more of late, as the law has been by ſeveral 28 
of parliament, and as ſome have been made which 
will men- 
conſidered 
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offences, it connot cohtradict the judgment 
to give, for here both the crime and the puniſhment 
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Having laid down this rule, I will now conſider 
the nature of petit larceny. No one certainly can be guilty 
of ſtealing but a man who has a wicked mind. Whether 
he ſteal things of more or leſs value, though the injury be 


or leis to the party robbed, the wickedneſs in the fe- Meri 


on is the ſame, nay I think rather greater where the thing ſto- 
len is of little value, for there the temptation is leſs. 


I ſhall now briefly conſider the caſes that were cited. CG. 
Lit. 6. b. Perſons convicted of felony are infamous, and can- 
not be witneſſes. I. 158. a. Such perſons cannot be on a 
jury, for it is a maxim in law repellitur a facramentoinfamis ; 
which I think holds, for the ſame reaſon, as ſtrong in the caſe 
of a witneſs as of a juryman. 
ſays that perſons convicted of peti 


of felony is ſaid to be infa- 
or 2 witneſs. In 1 Hale H. 


« Feffery at the time of making the 
as nt a credible witneſs ; that couſe- 
quently 
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1755. quently the will was atteſted by two credible witneſſes only 

and ſo no real eſtate could paſs by that will; and therefore that 

Prxpocx the defendants who claim under that will have no title. There. 

= fore the verdi given for the plaintiff muſt ſtand, and the 
>>  poſtea muſt be delivered to him (a).“ 


(a) But now by ſtat. 31 Geo. 3. c. 35. it is enacted that no perſon ſhall be n 
incompetent witneſs by reaſon ot a convidtion tor petit larceny. 


E. 23 C. 2. PearSON againſt RoBraTs and Groom. 
Tueſday, 
May 6. 


[Hil. 27 Gzo. 2. Rol. 668.] 


An an of TH was an action of replevin for taking the plaintiff's 
replevin to horſe, to which the defendants pleaded, firſt, that they 
recover de did not take the horſe, and conſequently that they were not 
Add in with- Zuilty 3 and at the trial at the Lent afſizevat Bedford 17 54 be- 
inthe mean- tore Mr. Juſtice Deniſon a ſpecial cale was reſerved tor the 
ing of the opinion of this Court. 


ſat. 24 eo. 

which re- The defendants were ſurveyors of the highways for the pa- 
3 riſh of Eaton Bray in the year 1753, in which year the 
— plaintiff, an inhabitant of the ſame pariſh occupying a corn- 


copy of the mill and ſome lands there of the yearly value of 24, kept 
3 uſed there two carts, two waggons, and ten horſes, in 
Thich his buſineſs of a miller and badger and in carrying his goods 
an officer for hire and in huſbandry. Six days were duly appointed, 
(cetendant) and due notice thereof given, for the pariſhioners to go to 
he brings his the highways and do their reſpective duties, purſuant to the 
action. Proviſions of the ſeveral ſtatutes. Purſuant to ſuch appoint- 
ment and notice the plaintiff attended the highways with one 

wain or Cart furniſhed after the cuitom of the country, viz. 

with three horſes and two men on each of the fix days. But 

the defendants” infiſting that he ought to have done duty with 

two wains or Carts furniſhed with three horſes and two men 

each, made a complaint before two juſtices &c. who on hear- 

ing the complaint &c. adjudged that the plaintiff had been 

uilty of neglect of duty, and that he had forfeited 3/., name- 

„ Los. for each of the ſaid fix days; and in order to levy the 


penalty 
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pera'ty the juſtices granted a warrant of diſtreſs, directed to 1755. 
the defendants, who took and impounded the plaintiff's horſe — 


as a diſtreſs in order to fell him for the 


of the war- Pan 


rant; whereupon the plaintiff levied his plaint in replevin, «if 


wherein the faid action was to be determined, without having ******* 


firſt demanded in writing the peruſal or copy of the warrant. 


The queſtions for the conſideration of the Court were, 
whether the plaintiff were by law compellable to go with or 
to ſend more than one wainor cart on every of the ſix days; 

If not, whether the plaintiff before the commencement 
of the action ought not to have demanded in writing a copy 
or peruſal of the warrant of the juſtices? 


If the Court ſhould be of opinion with the plaintiff on 
both points, then the poſtea to be delivered to him ; otherwiſe 
the poſtea to be delivered to the deſendantꝭ, and the verdict to 


be entered for them, damages 1s. and cofts according to the 
ſtatutes. 


After two arguments at the bar, the firlt on the 18th of 
November 1754 by Prime King's Serjt. for the plaintiff, and 
Draper Serjt. tor the detendants, and the ſecond on the ft and 
of February 1755 by Vys Serjt. for the former, and 

illes King's Serjt. for the latter, the Court took time to 


conſider of their opinion; and now it was delivered, as fol- 


lows, by 


IWilles Ch. J. (after ſtating the caſe and the queſtions re- 
ſerved). « If the Court are of opinion with the defendants 


we think it beſt to give our opi- 
nions on that alſo, though on the ſecond queſtion we are of 
opinion with the defendants. | 


The firſt queſtion depends on the ſeveral acts of parliament 
alluded to. By fat. 2 & 3 


Ph. & M.c. 8. 2. every per- 
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ing hath been m 
rant; which is admitted not to have been done here. 


The anſwer that was attempted to be given to it was that a 
replevin is not an action: but it is certainly as much an acti- 


on as any other whatſoever. It proceeds by writ declaration 


and pl.a or avowry in the fame manner as other ations: the 
perſon who brings it is called a plaintiff, and the perſon 
againſt whom it is is called a defendant or avowant, 
according to the nature of his defence; coſts are given to 
the plaintiff and defendant or avowant in the fame manner as 
in other actions; it is conſidered as an action in the ſtatute 


4& 5 An. c. 163 and in moſt of tie ſtatutes concerning 
replevins, particularly in 7 Hen, 8. c. 4; and 17 Car. 2.c. 
=. in is cugretidy ee 


(a) But an alteration has been fince made in this reſpect by the general hi 
way aft, 13 Geo. 3, c. 78. . 34 ; Þy Which the occupier of lands c. is li 
to provide one waggon, cart, &c. furniſhed aiter tune cuttum of the © 
with horſes &c. and two able men, for every 504. a- ear occupied by 
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1755. tice in writing ſhall be given to the juſtices. It was 
wy— that the word „action“ muſt be taken in the ſame ſenſe in 
PrAar3oN both theſe clauſes, and th.r this could never be intended to 


againſt 


extend to replevins, for if it did it would entirely take away 


Ron za rs. the benefit of replevins in theſe caſes, becauſe before the 


month after the diſtreſs the goods taken might be fold or 
ſpoiled, and fo the party would be without remedy. But 
this argument ariſes from a miſtake, in not conſidering the 
nature ot replevins, and that there are two ſorts of teplevins; 
one only to have the goods again, which may be by plaint in 
the Sherift 's Court, or a writ to the ſheriff; and 
another by way of action in order to recover damages. Now 
the firit ſort of replevin is certainly not an action, and to that 
to be ſure the ſtatute does not extend. But the ſecond, which 


is the preſent caſe, as I have already ſhewn, is plainly an ac- 


tion; and this we are all of opinion is clearly within the 
words of this act (a); and that therefore the plaintiff, not 
having demanded a peruſal and copy of the warrant before the 
action commenced, can have no judgment in this action. 


Another point was ſtarted that a replevin will not lie in the 
preſent caſe, the diſtreſs being in the nature of an execution 65 
ut 


See Miſward v. Coffin, 2 N. Rep. 1331. But fee alſo Lord Keyen's 
obſervation upon it in Har er v. Carr, 7 D. & E. 274. 

(5) On authority as well as principle, it ſeems as if the goods taken in this 
caſe could not be replevied. Lerd Chief Baron Gilbert indeed (Cu Replevin, 
161) ſays © If a ſuerior juriſdiftion award an execution, it ſeems that no re- 
ptevin ties for the goods taken by the ſheriff by virtue of the execution ; and 
if any perſon ſhould pretend to take out a replevin, the Court of Juſtice 
would commit him for a contempt of their juriſdiction. But if any. mferior 
jur. d. ctiou iſſues an execution, a replevin will lie for d. e goous taken by that 
execution, becauſe, the inferior juriſdiction being reftrained within particu- 
lar limits, tile officer who took the goods is obliged to ſhe that he took the 
g os within thoſe Lmits, and that the inferior court which iſſued the execu- 
tion did not exceed their authority in iiſuing it; befides an inferior court ci 
record cann t commit for conteo pt out ot the court.” But with great defe- 
rence to ſo lligh an authority as Lord Chief B. Ciibert, the two reaſons given for 
the Ltter pont ion by ro means warrant it His firſt re aon fails, if the officer 
took the gouls within the limits of the particular juriſdiction, and if the infe- 
rior court Cid not excced their author ity u iſſuing the execution; in ſhort if 
it be a legal execution :egularly executed. And, with regard to the ſecond 
reaſon, it does not tollow, becauſe an inferior court cannot commit for a con- 
tempt out of court, that therefore a replevin will lie; the want of authority 
to inflict one particular (and that an ext/aordinary) puniſhment for doing the 
thing does not prove that the thing itſelf may be legally done, The only 
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But this is not one of the queſtions reſerved, and beſides 1755. 
is not now at all material. If we had been of opinion 
with the plaintiff on both the points reſerved, it might XA. 
have become material: but as we are not, I ſhall fay . -- 
nothing upon this point, for I do not like to moot points 
that are not before us and are no ways material. 

But being of opinion for the defendant on the ſecond 
queſtion, 1 poſtea according to the rule muſt be deli- 
vered to him, and a verdict is to be entered for him with 
15. damages and coſts.” 


authority cited by Gilbert in of this opinion is the caſe of 7 
v. Harvey, 3- Lev. 204; of whi h it is ſufficient to obſerve, 1, . 2 
on was neither agitated at the bar or decided by the bench, and 
2dly, that the judgmert of the Court was againſt the plaintiff in replevin. 
But in oppoſition to this opinion may be Bradſbaw':; cafe, T. 12 
V z. C. B., 6 Bac. Abr. 58. oct. ed.; R. v. The Sher:ff of Leicefterſtwre, 
1 Barzard B. R. 110; K. v. Meat ene, 2 Str. 1184. and K. v. Burclett, 


66. not. 1. ; in which it was decided that where an act of parliament orders 


a diſtreſs and fale of goods it is in the nature of an execution, and a reple vin 
does not lie; and in two of which caſes an attachment Was granted, ia the 
one againſt the ſheriff, and in the other againſt the party, tor replevying : 
and in R. v. Berchett, from a MIS. note, it is faid « The ground of 

decifion was that the conviction was coaclut.ve, and it's legality could not 
be queſtioned in a replevin.— In Milkzerd v. Coffin inderd (2 Blac. Rep. 
1330.) goods taken under a warrant of diſtreſ for nonpayment of a poor- 
rate were replevied, and the plaintiff in repleviu ſucceeded : but there the 
ſpecial juriſdiction, which was given to the juſtices of the peace by the ſta- 
tutes 43 Elks. c. 2. and 17 Geo. 2. c. 38. was exceeded; and the were 
not, in contemplation of law, taken under an execution. in a late 
caſe, Pritchard v Stephens. 6 D & E. $22., where gods taken urder a 
warrant of diſtreſs graated by commiſſi ners of ſewers were replevi=d, and 
the proceedings in replevin removed into the King Bench, that Court re- 
ö ſummary 4 leaving it to the 
deſendant in replevin to put his objeftion in a formal manner on the record. 


Doe on the Demiſe of MitBurn and ANN his 
28 & 29 


Wife again D. SALKELD and Three Others. Gs. 


N the trial of this ejectment before Mr. Baron 

Legge at Newcaflle-upon- Tyne, a ſpecial caſe was re- Ne 000» 
ſerved, in ſubſtance as follows. of _ 
tended marriage with B., gave granted and certain lands to B. and C. and their 
aſigns, to hold to 884 B. and her affigns for life in bar of dower, and 
then to the uſe of the heirs of the body of B. by remainder over; and covenanted 
that the premiſes ſhould remain and coninue to the uſes and intents aforeſaid : Held 
that this deed operated as a covenant to ſtand ſeiſed ; and that an only child of the 
marriage was entitled, after the deaths of A. ad B. 


X x The 
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1755. The leſſors of the plaintiff claimed under a deed of ſet. 
2222 dated the 22d of June 1725, and made between 
dem. 


MrtBunRN 


S$atxztD, 


G. Simpſon of the firſt part, Arn Storey daughter of J. Stor 

of the ſecond part, and . Storey of the third = by 
which G. Simpſon, in confideration of a marriage then 
intended to be had between him and A. Storey, and for a 
competent jointure for A. Storey and for a maintenance 
and proviſion for her during her life if ſhe ſhould ſurvive 
G. Simpſen, and for divers other good cauſes and conſide- 
rations, gave granted releaſed enfeoffed conveyed and con- 
firmed to Ann Storey and . Storey and their affigns the 
premiſes in queſtion then in his poſſeſſion, to to the 
uſe and behoof of the ſaid Aun Storey and her affigns for 
life for and in full recompence and ſatisfaction of the 
dower which ſhe by reaſon of the ſaid marriage might 
claim, and after the deceaſe of both the ſaid George and 
Ann then to the heirs of the body of the faid Am law- 
fully begotten by the ſaid George, and for de ſault of ſuch 
iſſue then to the uſe of the right (a) of the ſaid G. Simp/on 
for ever. In the deed were contained covenants by Simpſon 
that he was ſeiſed in fee of the premiſes in queſtion, that 
he had a right to convey them to the ſaid A. Storey and 
W. Storey their heirs — aſſigns in manner aforeſaid ac- 
cording to the true intent and meaning thereof ; that the 
ſaid premiſes ſhould remain and continue unto the uſes 
intents and purpoſes aforeſaid and according to the true 
intent and meaning thereof diſcharged of and from all 
manner of incumbrances ; and that he (G. Simpſon) and 
his heirs &c. would from time to time do and execute 
all ſuch further acts and aſſurances for the better — 
2nd conveying of the ſaid premiſes to the uſes intents a 


purpoſes aforeſaid as V. Storey his heirs or aſſigns 


ſhould uire. The marriage took effect; and G. 
Simpſon — Ann his wife are both dead, leaving an onl 
child An one of the leſſors of the plaintiff and the wi 
of the other leſſor, Milburn. About five years after ex- 
ecuting the above deed G. Simpſan became a bankrupt; 
and his aſſignees by leaſe and releaſe dated the 26th and 
27th of May 1731 for a valuable conſideration conveyed 
the premiſes in queſtion to J. Waihouſe, under whom 
the — claim. 


After two arguments at the bar the firſt time on the 
26th of June 17 54 by Poole Serjr. for the plaintiff and Print 
(«) $0 in the original inſtrument, which was full of — . 
ung 
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King's Szrjt. for the defendants, and again, on the 6th of 1755. 
February 1755 by WF ynae Serjt. for the plaintiff, and Hille 
Serjt. tor the defendants, Nie Court took time to conſider Dos dem. 


of their opinion which was now delivered, as follows, by 
Willes Lord Ch. J. (after ſtating the ſpecial caſe). 


«+ This deed of the 22d of June 1725 cannot be conſi- 
dered as a bargain and fale, becauſe there was no money 


conhderation. Aud as there was no leaſe to make this 


deed good as a releaſe, no livery to make it good as a fe- 
otfment, and as the deed could operate as a deed of con- 
frmarion becauſe the grantees were neither of them in 
poſſeſſion, the only queſtion is whether it ſhall operate as 
a covenant to ſtand ſeiſed. 


As moſt of the caſes that have been, determined on 
this head depend on the particular wording of the deeds, 
which have been conſtrued as covenants to fland ſeiſed, 
and there are ſcarcely any two of them that are exactly 
like one another, I thall not miſ-ſpend your time in go- 
ing through all the caſes that have been cited or might be 
cited on this occaſion, but thall only mention ſome gene- 


ral rules on which all theſe caſes are founded, and thall 


then take notice of ſome few caſes that moſt reſemble the 
preſent, and which are determined on the ſame reaſons on 
which we ſhall determine this, and likewiſe two caſes 
which are the only one of any weight that were inſiſted 
on as authorities againſt the opinion which I am going to 
give. | 


Firſt, I ſhall mention what is ſaid by Lord Coke in his 
comment on the ſtatute of uſes, in 2 Int. 672, and in his 
7 Rep. 40. Badell's caſe, the intention of the parties is the 
principal foundation of the creation of uſes ; for verba in- 
tentioni, et non è contra, debent inſervire. Hobart, p. 
277. ſays, I do exceedingly commend judges that are 
curious and almoſt ſubtle, aſtuti, (a word uſed in the pro- 
verbs of Solomon in a good ſenſe when it is to a good end,) 
to invent reaſons and means to make acts operate accord- 
ing to the juſt intent of the parties, and to avoid wron 
— injury which might be occaſioned by rigid rules a 

X x 2 adhering 
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1755- adhering too ſtrictly to the words themſelves. This ad. 
vice ot Lord Hobart has been taken notice of by the 
Dos dem. Judges, and referred to in many of the caſes of covenanu 
Mrzaunn 0 fand ſeiſed, as an excellent rule to go by, and I think 
Saixeto. WE cannot obſerve any better. Mr. Shepherd, or whoever 
was the author of that book, ſays in the Touchſtone of Com. | 
mon Aſſurances, p. 87. (and for what he ſays he quote e 


very great authorities) that too much regard ought not b 
be h to the native and proper — 2 of . — 0 
ſentences to prevent the plain intention of the parties. ? d 
For that the conſtruction * 4 to be ſuch as that the 0 
whole deed and every part of it may take effect as far 21 a 
poſſible to the purpoſe for which it was made; ſo that fe 
when the deed cannot take effect according to the latter li 


it may take ſome effect or other; for benigne faciende 
ſunt interpretationes chartarum, ut res magis valeat 
quam pereat ; et quzlibet conceſſio fortiſſimè contra do- 
natorem interpretanda eſt. In the caſe of Sleigh v. Methan, 
1 Lutw. 782. the Court, in giving their judgment, laid 
down a many good rules of the ſame ſort as theſe 
which I have mentioned, and very applicable to the pre- 
ſent caſe: but they are too long to repeat, and therefore |] 
I ſhall only mention one paragraph, and refer to the reſt ; 
« The words (ſays the book) of a deed cught to be 
ſo moulded, and ſuch conſtruftion put upon them, that 
the intent of the parties may take effect, if poſſible. 
The words covenant to fland ſciſed to uſes are . not of ne- 
ceffity to create uſes, but words tantamount are ſufficient, 
and there is no conveyance that admits ſuch a variety of 


words as that of a covenant to ſtand feifed.”” 


Having laid down ſome general rules and reaſons by 
which we have governed ourſelves in the determination 
of the preſent caſe, I ſhall wy mention three or four 
caſes that moſt reſemble the preſent, and that are autho- 
rities for the plaintiff in the preſent caſe. 


1. Bedell's caſe, 7 Co. 40. There R. Bedell by inden- 
ture between himſelf and his wife of the firſt part, Fames 
his ſecond fon of the ſecond part, and Michael his third 
ſon of the third part, in conſideration of natural love to James 
and Michacl his ſons, and for their preferments and ad- 

vancement, 
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vancement, covenanted to ſtand ſeized to the uſe of him— 17 55. 

ſelf for life, and after his deceaſe to the uſe of his wiſe 
for life, and after their deceaſes to the uſe of James in Dos dem. 
tail as to one moiety and to the uſe of Michael in tail as Mean 

to the other moiety : it was objected that no uſe aroſe to g . 
the wife, becauſe ſhe was not within the conſiderations 
expreſſed in the deed, and no other conſideration could 
be averred: but it was anſwered and reſolved by the 
Court, iſt, that a conſideration, which ſtands with the 
deed, and is not repugnant to it, might be well ayerred 
(a/; and 2ndly, that if no other conſideration could be 
averred, there was an expreſs conf{ideration in that deed, 
for when the grantor limited it to the uſe of his wife for - 
life, that imported a ſufficient conſideration in itſelf. 


2. The next is the caſe of Croſſing v. Scudamore, report- 
ed in 1 Vent, 137 ; 1 Mad. 175; and 2 Lev. 9; A. ſeiz- 
ed in fee bargained fold and enfeotfed to his daughter Fane 
and her heirs certain lands in con/ederation of natural love 
and aff:t:on as an augmentation of her portion and pre- 
ferment of her in marriage: and there was a covenant 
for her quiet enjoyment ; the deed was enrolled within fix 
months; but it could not operate as a bargain and ſale for 
want of a money conſideration, nor as a feoffment, be- 
cauſe there was no livery ; but it was adjudged in the Court 
of King's Bench, and afterwards that judgment was at- 
firmed in the Exchequer Chamber, that it ſhould ope- 
rate as a covenant to ſtand ſeized. It is ſaid in the caſe, 
as reported in 1 Mod., contrary to what is ſaid both in 
Ventris and Levintz, that the words in conſideration of 
natural love and affeCtion”” were not in the deed, and the 
grantor only called her his daughter; but whether theſe 
words were in the deed or not 3s not material, upon the 
authority of Beaell's cafe and ſeveral other cafes; and ma- 
ny former caſes were cited in this cafe in ſupport of this 
opinion. | | 

3. Walker v. Hall in Scacc. MH. 29 Car. 2. reported in 2 
Lee. 213. A. in conſideration of marriage granted and 
confirmed to Margaret his intended wife certain lands to 
hold to her and her heirs, with a letter of attorney in the 
deed to make livery, &c. with a blank for the name in 


| (a) Filmer v. Gett; in Dom. Proc. 3 Bro. Parl. Caf. 70; and R. v. Tle 


Inhabitants of Scammenden, 3 D E 474 8. P. 5 
| the 
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the letter of attorney: it was indorſed that livery was 
given, with a blank left for the name, and there were 
no witneſſes of the livery : it was there holden that it 
could not amount to a feoffment, but that it was a good 
covenant to ſtand ſeized. l 


4. Oſman v. Sheafe, M. 5 W.& M. in B. C. in 3 Lev. 
370; and reported by the name of Oſmere v. Sheafe in 
Carth. 307. H. Waller for the affection which ſhe bore 
to her couſin Sir V. Brodman gave and granted to him 
and his heirs a rent of 14/. a-year to hold to him and his 
heirs after her deceaſe if ſhe died without a ſon : there 
was no attornment, ſo it could not operate as a grant, but 
held that it ſhould be good as a covenant to ſtand ſeized; 
for the Court ſaid that it appears by the caſes there cited 
that the Judges of late times have had more conſideration 
to the ſubſtance, viz. the paſſing of the eflate, than the ſha- 
dow, to wit, the manner of paſſing it. 


eee 
t E. re 9 7 5 e1 in ; 
in conſideration of the love and a gecdien which . 
to Anne his wife and for her iſſue covenanted to ſtand 
ſcized to the uſe of himſelf and his wife for their lives 
and the life of the ſurvivor, remainder to the iſſue of 
their two bodies, remainder to the uſe of ſuch perſon as 
his wife ſhould think fit to diſpoſe to, and for want of 
ſuch diſpoſition to the ufe of the leſſor of the plaintiff: 
after the death of Angelo without iſſue, the wife con- 


veyed the premiſes to her ſiſter and her heirs, reciting her 


power, and ſhe by her will gave the premiſes to the de- 
fendant : the leſſor of the plaintiff was hew to Angelo 
—it was adjudged, 1ſt, That as the —_— conſideration 
was on 2 e ſupport of the wife the appointment was 
not to be for her benefit, but ſhe had only a naked power 
for the benefit of ſtrangers, they could not claim under 
ſuch a conſideration ; and they cited Thomilinſon v. Dighton, 
Salk. 229; 2dly, That the defendant, being nephew to 
Angelo, had a good title; for though he was not ſo menti- 
oned in the deed, he might aver himſelf to be fo, ac- 
cording to 1 Co.176; 7 Co. 40; & 11 Co. 24. 


. (@) x Str. 934. 


v 
f 
( 
b 
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The only cafe that was greatly inſiſted on as an autho- 1755. 
rity againſt the plaintiff in the preſent caſe was that of wy 
Samon v. Jones, 2 W. & M. 2 Ventr. 318. on a ſpecial Pos dem. 
verdict. IF. Lewis, in confideration of natural love and Muzuns 
affection which he had for his wife and his ſon Robert, g EAI. 


ave granted and confirmed unto Robert his fon and his 
— his reverſion in certain lands to the uſe of himſelf 
for life, then to the uſe of his wife for life, and after to 
the uſe of Robert and the heirs of his bodv, then to Ellen 
his daughter and the heirs of her body: Ellen was in pol. 
ſeſſion and claimed under this deed ; there was no enrol- 
ment or attornment, fo the deed could not operate unleſs 
it operated as a covenant to ſtand ſeized; it was holden 
in the Exchequer that it ſhould, but that judgment was re- 
verſed in the 1 of chamber by the opinion of Lord 
Chief J. Het and Ch. J. Pollexfen, and their judgment 
was afterwards affirmed in the Houſe of Lards. ey 
founded their opinion on the caſe of Hore v. Dix, H. 12 
Car. 2. in B. R., reported in 1 Sid. 25 : but there the 
grant was to two ſtrangers, and it was holden that it could 
not operate at all as to them, becauſe of the confideration 
even if it had been a money confideration, it would 
not do, becauſe if it operated as a bargain and fale there 
muſt be an uſe on an ufe, which could not be. And the 
ſame reaſons are given in the caſe of Samon v. Fones. But 
I own I am not convinced by either of theſe authorities, 
and think that the opinion of the Court of Exchequer 
was right; for. though in Hore v. Dix the grant was to a 
ſtranger, the grant in Samon v. Jenes was not to a ſtranger; 
however as this is a great authority, if we could not diſ- 
tinguith it from the preſent caſe, we muſt be bound by it; 
but it is plainly diſtinguiſhable. For this is a grant in 
conſideration of marriage and in har of dower to the in- 
tended wife and the iſſue of that marriage; the intention 
of the parties is clear and manifeſt : the confideration is 
expreſſed in the deed, though it need not have been; the 
conveyance is not toa ſtranger; and there is a covenant 
that the grantees ſhould hold and enjoy, which likens it 
to the caſe of Sleigh v. Metham in Lutwych. 


So that the plaintiff is entitled to judgment, andthe poſtea 
muſt be delivered to him (a). 


(«) Vid. Roe d. Wilkinſen v. Tranmar, paſt, 632. 
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HE opinion of the Court was delivered, as follows, 


Fe 
75 


ft 


f 


ad- 
and Mille Lord Chief J. A prohibition has been moved 

wn ( for to the Contiſtory Court of the biſhop of Lincoln. 
tween the Hoby the leſſee of the impropriators (the Dean and Chap- 
rector and ter of Lincoln) had ſued Cheeſeman in that Court, who 
vicar to was an occupier of lands in Burringlam in the pariſh of 
whom they Nocregford for tithes of flax and hemp. Cheeſeman by his 
— queſt» plea there inſiſted that the tithes were ſmall tithes, and 
on is tria- that theſe tithes or an uncertain compoſition have been 
ble in the time out of mind paid to the vicar; and he infiſted like- 
Cburt ang wife in his plea on an endowment of the vicar in 1310, 


conſe. and on an agreement in 1691 between thc vicar and the 
| —— A pariſhioners. | 
Law Courts So the queſtion to be tried in the Spiritual Court is not 


will not on a modus (for it is admitted that tithes in kind are due, ) 
— but whether the tithes ate to be paid to the vicar or the im- 


propriator. 


f 


f 


A many caſes were cited, and very properly: but 


1 only take notice of a few of them ; becauſe there 
are ſo many jarring caſes on the head of prohibitions 
that it is very difficult to reconcile them. For when the 
power of the church ran very high, the Judges were 
cautious in granting prohibitions ; when it did not run fo 
high, the Judges vencured to go further in granting them. 


I admit that this Tuit is to be conſidered as between 
eccleſiaſtical perſons ; for Checſeman inſiſts on the right of 
the vicar, and Hoby claims under the right of the Dean and 
Chapter, who muſt be conſidered as ecclefiaſtics when they 
infiſt on an eccleſiaſtical right. But the rule that has 
been laid down, that when both parties are eccleſi- 
aſtics eourts of law ought not to grant a prohibition, 


a) This caſe argued on the Wedneſday preceding ; . 
02 the rele for the pookidiien renn 


I do 


"A — ©) wi 


ms 6+ wo A wr. „ A an 
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I do not at all rely on, becauſe | think it a very abſurd one 1757. 
and without the leaſt colour of reaſon. For though one r 
the parties be a layman, if he do not inſiſt ona modus or Cuzzex- 


ſome other matter properly triable at common law, the 


MAM 


court chriſtian muſt determine the matter, and a prohibi- 2 Ho- 


tion will not be granted: on the other hand, though both 


parties be eccleſiaſtics, if either of them inſiſt on a deed 
or any other matter properly triable at common law, a 
prohibition will certainly lie. What is faid by Lord Cote 
and Hobart and in ſeveral other books, that where a cuſtom 
is inſiſted on contrary to common right a prohibition 
ought to go, does not at all affect the preſent cate ; becauſe 
here the common right, which is the payment of tithes, is 
admitted, and the queſtion is only to whom they are 


payable. 


But we found our opinions on the judgment in the caſe of 
Drake v. Taylor, 1 Str. $7, and the reaſon which is given 
for it at the latter end of the caſe ; for thoſe given in the 
firſt part I think very weak ones. The caſe there is the 
ſame as this ; for it is between a vicar and an occupier of 
lands who infiſted on the right of a lay impropriator and 
that the tithes claimed have time, out of mind been paid 
to him. A prohibition was dedied by the Court (a) 5 
and the reaſon aſſigned at the latter end ot the caſe is. 
that the cuſtom there inſiſted on relating to a ſpiritual 
matter and not any temporal right, or in bar of any ec- 
cleſiaſtical right, — to be tried in the Spiritual Court, 
becauſe 50 years make a cuſtom by the eccleſiaſtical law ; 
and therefore if the courts of law were to judge of ſuch 
a cuſtom, they would judge by a wrong rule. And for 
this reaſon we refuſe a prohibition in the preſent caſe. 


If Chee/eman had infiſted on a modus payable time out 
of mind to the vicar, a prohibition ought to go, becaule 
the. Spiritual Court could not try the modus. But as the 
right to tithes is admitted, and the only queſtion is whe- 
ther they are to be paid to the vicar or the rector, we 
are of opinion that the point in queſtion is proper to be 


(a) In that cafe a prohibition had been before denied by the Courts of 
Exchequer and the Common Pleas. 


tried 
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1257. tried in the Spiritual Court. The endowment in 1310, 
wow and the memorandum in 1691 in reſpect to the preſent 
Cnzzsz- motion, are quite out of the caſe. 

MAN 
— He- For theſe reaſons we are all of opinion that the rule for 

7 a prohibition ought to be diſcharged.” ks 


Rox on the Demiſe of WIIXINSON againſt TRAN- 


1 Mann and Others. 
Feb. 3. 

Special caſe was reſerved on the trial of this eject- 
ment at the aſſiaes at York. By deeds of leaſe and 
A. in confi- releaſe, dated the gh and ioth of November 1733, Thomas 
deration of Nirtoy in conſidervtion of natural love to his brother 
iftopher Kirkby and of 100. granted releaſed and con- 
—m— Kirkby the premiſes in queſtion, after 

amas K rkby, to hold to the ſaid C. Kirkby 
— and the heirs of his body, and after their deceaſe to John 
—— 4 Millinſen [the leſſor of the plaintiff] eldeſt fon of his 
confirmed (the grantor's) well beloved uncle Yen N iltinſon. and 
certain pre- his heirs and aſſigns, and to the only proper ute of the 
* ſaid J. Wilkinſon the younger his executors adminif- 
death, to bis trators or afligns for ever,“ he the ſaid 9 Wilkinſon the 
brother A younger paying to the child or children of his (the grant- 
in tail, re- or's) brother Stephen Kirkby 2001. [and for want ot fuch 
* children to other nephews and nieces therein mentioned ; } 

mother and for want of ſuch children, the eſtate was to be free 
| brother of from the payment of the ſum of 200. The releaſe con- 
A., in fee; tained covenants from the grantor that he was ſeiſed in 
and be co ſee of the premiſes in — and that it ſhould be 
. lawful for Chriftopher Kirkby or J. Wilkmſon the younger, 
ed that the after his (the grantor's) death peaceably and quietly to 
miſes hold &c. And it was thereby covenanted granted and 
ld agreed by and between the ſaid parties that all fines re- 
be coveries and other aſſurances of the faid premiſes alrea- 
held by B. dy levied ſuffered and executed by and between the ſaid 
parties ſhould enure to and for the only uſe and behoof of 
* Chriflopher Kirkby and the heirs of his body, and for want 
of tuch iſſue to the proper uſe and behoof of Fohn i- 
km/on the younger his heirs and aſſigns for ever, according 


m—— to the true intent and meaning of thoſe preſents. As the 


intent of | 
the deed. — H Id that the deed could not operate as a releaſe, becanſe it attempted to con- 
vey a freehold in futuro, but that it was good as a covenant to ſtand ſeiſed. 2 Will, 7 5. 8. C. 


dime 
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time of executing the deeds Chriflopher Kirkby paid 20. 
part of the conſideration in money, and gave his note for 
the remainder : and a receipt was ſigned by T. Kirkby for 
the whole ſum. T. Kirkby continued ſeiſed of the pre- 
miſes in queſtion until his death in 1944. Chri/ft 
Wilkinſon died in the year 1740 without 564 J. Wilkmm- 
on, the leſſor of the plaintiff, had no notice ot the deeds 
of leaſe and releaſe until a ſhort time before the ejectment 
was brought. 


The caſe was a on the gth of February 1 
Willes Serjt. for the plaintiff, and Poole Serjt. for W245 
fendant ; a ſecond time on the 25th of June 1756 by 
Hewitt Serjt. for the former and Prime Serjt. for the lat- 
ter: and again a third time on the 23d of June 1 
Hewitt Serjt. and Prime Serjt. And * "_ * 


Hilles Lord Chief Juſt. now delivered the opinion of 
the Court, as follows, firſt ſtating the caſe : | 


1% Tt is admitted that this deed will not operate as a re- 
leaſe, becauſe it grants a trechold in futuro, which can- 
not be done. The only queition therefore is whether, in 
reſpect to John Wilkinſon the leſſor of. the plaintiff, it can 
operate as a covenant to ſtand ſeiſed? If it can, he ought 
to recover in this ſuit ; if it cannot, judgment muſt be 
for the defendants. 


A great many cafes were cited ig the argument of this 
cauſe, and to be ſure there are a great number of caſes not 
quite conſiſtent with one another upon this queſtion, 
what ſhall amount to a covenant to ſtand ſeiſed. But as I 
think that this caſe rather depends upon the general rea- 
ſon of the law and ſome particular rules that have been 
laid down in reſpe& to covenants to ſtand ſeiſed, I ſhall 
not go through all the caſes that have been cited, but thall 
only mention ſome few of them as authorities in point 
for the opinion which I am going to give, and two or 
three that were cited on the other hide, to ſhew that the 
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judgment which we are going to give does nor claſh with 


any of them. 
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And we are all of opinion (for my Brother Bathurft, 


—— though abſent, has given me leave to ſay that he is of the 


ſame opinion with us) that this deed of releaſe may ope- 
rate as a covenant to ſtand ſeiſed. 

And firſt we found our opinion on the general rules of 
law in reſpect to the expoſition of deeds, which are 
laid down in many of the books, and which are collect- 
ed out of them by Shepherd on Common Aſſurances, p. 82 
& 83; in which he ſays that benigne faciendz ſunt in- 
terpretationes chartarum, ut res magis valeat quam pereat, 

that verba intentioni, et non è contra, debent inſer- 
vire. And therefore (he ſays) that deeds which are in- 
tended and made to operate one way may operate another 
way, if the intention of the parties cannot take place, 
unleſs they operate a different way from what they were 
intended: and he puts theſe inſtances (amongſt others) 
that a deed intended for a releaſe, if it cannot operate as 
ſuch, may amount to a grant of a reverſion, an attorn- 
ment, or a ſurrender, and ſo & converſo. And that if a 
man make a feoffment in fee with a letter of attorney to 
ive livery, and no livery is given, but there is in the 
— deed a covenant to ſtand ſeiſed to the uſes of the 
feoffment, if this be in ſuch a caſe where there is a conſi- 
deration ſufficient to raiſe the uſes of the covenant, it will 
amount to a covenant fo ſtand ſeiſed. In the caſe of 
Crffing v. Scudamore (a) which I thall mention more par- 
ticularl by and by, Lord Ch. J. Hale cites the opinion 
of Land obart in fo. 277. and declares himſelf to be of 
the ſame opinion, that the Judges ought to be curious and 
fubtle (Lord Hobart uſgd the word altuti) to invent rea- 
ſons and means to make acts effectual according to the juſt 
intent of the parties. And it n faid in the caſe of O/man 
v. Sheafe (b), which I ſhall have occaſion likewiſe to 
mention again preſently, that the Judges in theſe later 
times (and I think very rightly) have gone farther than 
formerly, and have had more conſideration for the ſub- 
flance, to wit, the paſhng of the eftate according to 
the. intent of the parties, than the ſhadow, to wit, 
the manner of paſting it. Theſe are the general 
reaſons that we go on: and we think that all the 
particular Rules that have been laid down in reſpect 


(a) 2 Lev. 9; uur. 137; ET 1 M:d. 175. 
(b) 3 Lev. 310; & Carth. 30). 


to 
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reſpect to covenants to ſtand ſciſed all concur in the pre- 


ſent caſe. I know of no others but theſe, 
iſt, That there muſt be a deed. 
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ad, That there be words ſufficient to make a covenant, A. 


30, That the grantor or covenantor mult be actually 
ſeifed at the time of the grant. 


4th, That the intent of the grantor muſt be plain. 


gth, That there be a proper conſideration to raiſe the 


ule. 


Firſt ; This is certainly a deed ; and though it cannot 
operate as a releaſe, it being ſigned ſealed and delivered 
by the party does not ceaſe to be a deed. 

Secondly ; That there are ſufficient words to make a 
covenant I ſhall ſkew more particularly by and by: but 
if there were no other word but the word grant, that 
would be ſufficient according to all the caſes. 

Thirdly ; It is admitted, and fo ſtated in the cafe, that 
the grantor Thomas Kirkby was actually ſeiſed at the time 
of the grant. 

Fourthly ; Nothing can be more plain than that the 

tor intended that the leffor of the plaintiff ſhould have 

e eſtate after the death of Chriflopher Kirkby without iflue; 
it is ſaid fo in expreſs words in three places in the deed ; 
what eſtate he was to take is not material ac preſent, he 
being till living. 

Fifthly ; Here is a plain conſideration as to af pc + 
the leſſor of the plaintiff; he is called in the deed ſt 
ſon of his well- beloved uncle John M illinſan. It it were 
not ſo ſaid in the deed, his relation to the grantor might 
be averred and proved, according the caſe of Goodtitle v. 
Petto, 2 Str. 935, and ſeveral caſes that are there (a) cited 
out of Lord Cotes reports. 


Having mentioned the reaſons and likewiſe the 
particular rules ou which we found our opinion, I ſhall 
now mention ſome few cafes which I think are autho- 
rities in point. I ſhall not take notice of the ancient 
caſes, becauſe of late the courts of law have gone much 
farther in the determination of this queſtion, and likewiſe 
becauſe there are ſeveral rules laid down in theſe ancient 


(a) And Filner v. Gott. 7. Bro. Parl. Caf. 70; K. v. The Inhabitants of 
Scammandes. 3 D. & E. 474. n 


caſes 
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1758. caſes which are not now adhered to. But I ſhall begin 
— with the cafe of Croſſing v. Scudamore ; Tr. 23 Car. 2. in 
2 — B. R; & P. 26 Car. 2. in Cam. Scacc. ; reported in 1 

wn Mad. 17s; 2 Lev 9. & 1 Yentr. 137 ; Coultman v. Sen- 

* houſe, Car. 2. B. R.; Sir T. Jon. 105; Walker v. 
RAN. T3 - 2. in Scacc. 2 Lev. 213; Harriſon v. Auſtin, 


— . 2. B. R. Carth. 38, 9; v. Lade, B. C. H. 
2 K. MH. 3 Lev. 291; & Oſman v. Sheafe, 3 Lev. 370 
5A. & M. B. c. [His Lordthip here Rated and com- 
mented (a) upon theſe caſes.] Theſe are all the autho- 
rities that I ſhall mention for the opinion that I am going 


to give, and I think that theſe are ſufficient. 


But before I give the judgment of the Court, I ſhall 
take notice of ſome objections that were made on the part 
of the defendants, and two or three caſes that were cited 
to ſupport them. 


1ſt, It was objected that the leſſor was no party to the 
deed. But, to be ſure, this is no objection. It is not 
neceſſary that a perfon taking under a deed ſhould be a 
party; remainders are moſt commonly limited to perſons 
— not parties, and eſpecially in covenants to ſtand 
I 
2dly, That there was no conſideration as to H:lkinſon - 
But this I have anſwered already. - 
_ » That it was intended to be a deed at common law, 
Wes cannot operate by the ſtatute of uſes. This 
is founded on the dictum in Co. Lit. 49. Where a man 
hath two ways to paſs lands, and bath be by the common 
law, and he intendeth to paſs them by one of the wa 
pet ut res magis valeat it ſhall paſs by the other. Bur 
where a man may pals lands either by the common law 
or by raiſing of an uſe and ſettling it by the ſtatute, there 
in many cafes it is otherwiſe.” But that rule has not 
been obſerved for above an 100 hundred years laſt paſt ; 
and moſt of the cafes cited are determined contrary to that 
rule. Nor does Lord Cake lay it down as a general rule, 
but he only ſays that it is ſo in many caſes. And Shepherd, 
in his book of Common Aſſurances which I have already 
mentioned, who has verbatim tranſcribed the words of 


(a) Vid. Doe d. Milbars v. Sall feld, fup. 677. 


Lord 
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Lord Coke, puts a caſe, whieh | have already mentioned, 1785. 


directly contrary to this rule. 

4thly, The next objection was that the deed was void, 
and cannot operate at all. If by this be meant void, as 
ſuch a deed which it was intended to be, all the caſes are 
againſt the obhjection. If it were meant a void deed, this, 
as | have already thewn, is not ſo, it having been duly 
executed by the grantor. 

gthly, But the main odjection, and which the caſes (of 
which I ſhall take notice) were cited to ſupport, was 
that no eſtate paſſed by this deed to Chritopher Kirkby, out 
of whole eſtate the other eſtates are to ariſe; and it is ad- 
mitted that he can take no eſtate by this deed. To ſup- 
port this objection were cited, Atwaters v. Birt, 43 Elia. 
B. C. Cro. Eliz. 856; Here v. Dix, H. 12 Car. 2. B. C. 
1 Sid. 25; and Samon v. Tones, 2 Ventr. 318. If this ob- 
jection had not been ſo ſolemnly determined in theſe caſes 
to be a good one, I own I ſhould have been of another 
opinion; becauſe in a covenant to ſtand ſeiſed the eſtate 
properly ariſes out of the eſtate of the grantor, and his 
intent that it ſhould not (I think) ſignifies nothing. For 

his intent is to be regarded what effate is to paſs 
and to whom, | do not think it is all to be regarded as t> 
the manner of paſſing it (of which he is ſuppoſed to be ig- 
norant;) if it were, it would overturn almoſt all the 
caſes. But | chooſe, rather than contradict ſuch great 
authorities, to diſtinguith the preſent caſe from them, and 
] think it is plainly diſtinguithable. For in the preſent 
caſe the eſtate to Wilkinſon could not be to ariſe out of the 
eſtate of Chriſtopher Kirkby, 1ſt, Becauſe he was intended 
only to have an-eſtate for life, or at molt au eftate-tail, 
and 2dly, Becauſe the leſſor's eſtate is not to commence 
until after the eſtate granted to Millinſon. 

There is likewiſe one thing in the preſent cafe much 
ſtronger than in any of the caſes that have been cited on 
the one fide or the other; for here is not only the word 
grant, which has been often conſtrued as a word of co- 
venant, but likewiſe the grantor expreſsly covenants in 
two places in the deed that the eſtate ſhall go to Jah 
Wilkinſon in ſuch manner as he has granted it. 

For theſe reaſons we are all of opinion that this deed 
will amount to a covenant by the grantor to ſtand ſeiſed 

to 
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1758, tothe uſe of Jahn Wilkinſon, and that therefore he ought 
. — to have the benefit of the verdict, and may enter up judg- 


t dem. 7 50 | 
Wan ment upon it. 


T1TLEY againſt FoxALL. 


fendant's plea of juſtification to an action for an aſ- 


Ta came before the court on a — to the de- 
ſault, battery, and falſe impriſonment. 


inferior The defendant pleaded, as to the aſſaulting beating and 
impriſoning the plaintiff on &c. and detaining him in pri- 
patent, ſon for 12 hours, that King Charles the Firſt by letters 
patent dated the 16th of June in the 14th year of his reign 
incorporated the freemen and burgeſſes of Shrewſbury &c. 
— and granted that the mayor aldermen and burgeſſes and 
letters their ſucceſſors ſhould from thenceforth have and hold 
Sy it _ the town before the mayor 8 or _— 
um of them, a court of record upon Tue/day in every wee 

— throughout the year, and that oy might hold by plaint 
was levied in the ſame court to believed all and all manner of adrian of 
atone court all and all manner of treſpaſſes and plcas upon the caſe ariſing 
and fuch witllin the town aforeſaid to be heard and determined before 

the mayor and recorder of the ſaid town or either of them, 
upon had "as by the faid letters patent remaining upon record in the 
that a capias Court of Chancery may appear. That at the court of 
—— record held in and for the ſaid town, within the juriſdic- 
yh tion of the ſaid court, on Tue/day the 8th of June 1756, 
that the before E. Blakeway Eſq. then mayor, the defendant came 
proceed. into the ſaid court and levied his plaint there 2 the 
— 2 plaintiff in @ plea of treſpaſs upon the caſe; to the damage of 
though no the defendant of 20/. for a certain cauſe of ation ar fing 
ſummons within the juriſdiction of that court; and ſuch proceedings 
be med were thereupon had in the ſame court upon the ſaid plaint 
that afterwards at the ſaid court Ec. on Tueſday the 15th of 
June 1756 before the ſaid mayor there iſſued out ot the 
aid court at the inſtance of the defendant in plea of the 
reſt by ſaid plaint a certain writ of capias, directed to the 


— ce Serjeants az Mace of the ſaid town returna- 


22d of June, aud indorſed for bail 15/. 3s. 14. vom 
e 


r .dTJ ü ·˙ Ä ER 8 


c 
t 


It 
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the writ was delivered to Robert Phillip* one of the perſons 1758. 
named in the writ and an officer of the faid court; by vir- ww 
tue whereof Phillips and the now defendant in aid of the Tirre: 
faid Phillips and by his command and as his affiſtant on 4 


the 19th of June 1756 at Shrewſbury and within the juriſ- 
diction of the ſaid court, gently laid their hands the 
plaintiff in order to arreſt him tor the cauſe aforeſaid ; and 
then and there took and arreſted the plaintiff by virtue of 
the ſaid writ and detained him under that arreſt for twelve 
hours for want of bail, &c., which is the ſame aſſault- 
ing beating and impriſoning whereot the plaintiff com- 
plains, &c. And as to the reſidue of the treſpaſs the de- 
tendant pleaded not guilty. 


To this plea the plaintiff demurred ſpecially, becauſe 
the defendant did not make any profert of the letters pa- 
tent of Car. 2. ſet forth in the plea. 


After argument {a} by Poole, Serjeant, ip ſupport of the 
demurrer, and by Hewitt Serjeant contra, the opinion of 
the Court (b) was delivered as follows by 


Willes Ld. Ch. J. Four objections have been made 
on the part of the plaintiff; the firit, a matter of form 
only, and it is ſet forth as cauſe of demurrer ; the other 
three of ſubſtance ; and therefore, if good objections, 
they may betaken advantage of on the general demurrer. 


1ſt. That in the plea there is no profert of the letters 
patent, by which the Court is erected. 

2dly, That it is not ſtated in the plea what fort of acti- 
on it was below, to ihew that it was within the juriſdicti- 
on of the Court. | 

3dly. That a capias iſſued without any ſummons. 

Athly. That an arreſt is no juſtification to the battery. 

To the firſt objection I have given an anſwer . 


(. On Friday June 2d, 1758. /) Abſ. Clive F. 


(c) This appears to have been anſwered in the courſe of the argument, 
by obſerving that the defendant did not claim any thing under the charter, 
and that he was a ſtranger to it, and therefore need not make a profert of it. 
Bre. * 161. & 1 Show. 418.—And in the 

; * caſes 
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The ſecond and third objetions were taken together, 


Aud were very ſtrongly re:ied on. It was ſaid that there 


Trirtzy 


an 
Fox ALL 


were two authorities in puint determined in this Court 
fince I came into it; Moravia v. Sloper, and Aurphy v. 
Fitgerald: and it was ſaid that no one would be able to ad- 
vile his client if we ſhould be of opinion in this caſe (as 
we ſeemed to be) contrary to the determinations in thoſe 
two caſes. But before Counſel ſay this, they ſhould be 
ſure that they underſtand the caſes that they cite, and that 
they ſtate them correctly to the Court; Gr when thoſe 
two caſes are rightly ſtated, it will be plain that though we 
ſhould determine (as we ſhall do) for the defendaat in the 
preſent caſe, we ſhall not decide contrary to thoſe two 
caſes. [ Here his Lordſhip firſt read the report of Moravia 
v. Sloper from Com. 4 574, and then from his own ma- 
nuſcript (a), to mark the difference between them. ] 
Here it is averred that the Court below has a juriſdiction 
of all actions of treſpaſs upon the caſe ariſing within the 
town; it is ſufficiently ſhewn in this plea that the cauſe of 
action aroſe within the juriſdiction ; we held in Moravia 
v. Sloper that taliter proceſſum eſt would be ſufficient if it 
did not appear (as it did in that caſe) that there could not 
have been a precedent ſummons ; and we founded our 
opinion on the caſe of Patrick and Johnſon, in 3 Lev. 
403, and in ſeveral other caſes there cited: It was taid in 
that caſe that it was reſolved by the whole Court that 
taliter procefſum eſt was ſufficient, though it had been 
formerly held otherwiſe, and that it had been fo reſolved 
by Ld. Ch. J. Hale, and the Court of B. R. H. 24 & 
25 Car. 2. t in the prefent caſe a week intervened be- 
tween that Court when the plaint was levied and that 
when the capias iſſued. The caſe of Murphy v. Fitzge- 
gerald 6 was juſt. the ſame in every reſpect as that of 
Moravia v. Sloper, and fo it was determined without argu- 
ment. 

Fourthly. No caſes were cited to ſupport the fourth ob- 
jection bur Patrick v. Fohnſon (c), Truſtout v. Carpenter (d), 
and the caſe of Williams v. Jones, P. 9 G. 2 B. R. (e).— 
The Court in Patrick v. Foknſon ſeemed to be of opinion 


| againſt 
\ eaſes of Moravia v. Shper, ſub. 30, & Marpole v. Baſuett, $8 x. a., where 
er. SD Ie! no objection 
was taken on this head. 


(a) Vid. 30. (6) 38, =. 6. (c) 3 Lev. 403. (d) 1 £9. 
Kaym. 229. * Rep. 25. Harde. 298. a 


& * 
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on, the book ſays, as to the laſt two objections, of- 
which this was one, cur. adv. vult ; and that the plaintiff Tirrar 
being afterwards ſatisfied that theſe two objections would par 4 


not help him, and that the Court would give j t 
againſt him, diſcontinued his ſuit fa). In the two other 
caſes cited it was not pleaded molliter manus impoſuit, as 
in the preſent caſe, but only an arreſt, which may be two 
ways. If this doctrine were to prevail, all pleas of mol- 
liter manus impoſuit would be bad, and hundreds of judg+ 
ments muſt be ſet aſide wherever a molliter manus impoſuit 
would be a battery if not juſtified (a). I have looked in- 
to a great many precedents that are ſo, and no objection 
taken. I thall mention only two. In the caſe of Mur- 
phy v. Fitzgerald (c) the of juſtihcation was juſt the 
ſame as in the preſent caſe ; and fo likewiſe in the caſe of 
Gwinne v. Poole (d), and yet, though that was ſo much li- 
tigated, this objection was not taken.“ 


Per Curigm. 
Judgment for the Defendant. 


(a) But fee the report of this caſe in Late. gag. (5) Vid, Rowe v. Tatts, 
ſep. 14, and the caſes there referred to. (c Sup. 38 =. . (4d) 2 Lute. y35- 
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AN 
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A 
ABATEMENT, 
See PLEADinG. 


Defendant cannot plead in 
abatement after making a 
full defence Alexander v. Mawman, 
M. 11 G. 2. C. B. Page 40 
2. But he muſt % defend the force 
and injury when” before he can 
plead in abatement to the diſability 
of the perſon or the juriſdiction of 
the Court ; for that is not a full de- 


4. Where the defendant, in pleading 
plea, faid that he and the 
other executor did adminiſter divers 
& — the faid A. B.'s 


G x 
and held the plea 4b. — 
ACCOUNT. 


1. One tenant in common cannot 
maintain an action of account at 


common law againſt another as his 


bailiff, unleſs that the other were 
appointed bailiff. Wheeler v. Horne, 
T. 13 & 14G. 2. C. B, 208. 
2. x dana; 
I6. he may. 


ACTION, 


See Byzs-Law, No. 6, 7. 
ReyLEvin, No. 2. 
War, No. 4. 

1. Whether an action be real or per- 


by, H. 12 G. 2. C. 8 
2. 1 
ſonal action, though 

be brought ia — 
3. 14 


on flat. 5 && 6 Ed. 6. c. 14. muſt 
be brought in the county where the 
fat was committed, and not com- 
menced in the ſuperi 


wrong-doer. 
H. 20 G. 2. C. B. 3 
But in an action againſt 
” he muſt ſer forth hi tide. = 
To ſupport an action on 
va muſt be 


* 


. 
of his wife, without ſetting fort 
— hamdcmrnae 
6. An action on the caſe may be 
maintained on the ſtat. 7 & 8 . 
c. 7. for a falſe return of mem- 
there 


8, 

Fe 

7 5 

£ . 
= 
* 
E 
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Altos v. Wynn Bart.; in error. 
Cam. Scacc. H. 19 G. 2. 60 
ADñDMINISTRATION. 


1. Adminiſtration may be granted 
within 14 days after the death of 
the inteſtate Hall v. Moſs, T. 16 
& 17 Geo. 2. C. B. 428, u. 4. 


ADMINISTRATOR, 
Ser Execurtor. 


AFFIRMATION. 


1. The Court refuſed to receive 
the affirmation of a quaker on a 
motion for an attachment for non- 
of an order of Court. 
2 v. Harwood, M. 15 G. 2. 
CD 291 
2. The affirmation of a Quaker can- 
not be received when the object of 
the proſecution is criminal [ refer- 
red to in note b.] ib. 292 
3- Even though in form it be a civil. 
proceeding. 292 
Except where the application is 
againſt a Quaker; there his own 
athrmation may be received. ib. 
5- Where the object of the proceed- 
ing is of a civil nature, the affir- 
mation of a Quaker may be re- 
ceived. ib 
6. Though the proceeding be in the 
name of the King. ib. 
Sce DeFtazance, No. 3. 
AMENDMENT. 


1. The ſtatutes 16 & 17 Car. 2., 
and 4 & 5 An. c. 16., only extend 
to miſtakes in the names of the 
plaintiff or defendant, not of third 
perſons ; and therefore where to 
debt on a replevin bond brought by 
the ſheriff againſt a ſurety, the de- 
fendant pleaded that A. (the par- 
ty replevying) proſecuted —_ 


1 
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&c., and that no return of the 
goods was adjudged to B. (the 
party — and the plain- 
tiff replied that a return was ad- 
judged to B., yet the ſaid B. did 
not make retura &c. this on a 
neral demurrer was holden to be a 
fatal defect. Harvey v. Stokes, E. 
10 G. 2. C. . Page 5 
2. Inferior courts cannot amend er- 
rors in proceſs under ſtatutes 8 Hen. 
6. c. 12 & 15. Morſe v. James, 
M. 12 G. C. B. 12 
3 Some of the fintutes of amend. 
ment are confined to the ſuperior 
courts, and ſome extend to 1 
courts of record. ib. n. d. 
4. The Court will amend a recovery 
wherever it can be done conſiſtent- 
ly with the rules of law. Ve v. 
Thamar, E. 18 G. 2. C. I. 565 
5. But they cannot amend the teſte 
of a writ of entry, where it is not 
the miſpriſion of the clerk and 
where there is nothing to amend 
by. ib. 567 
AMERCEMENT, 
See Count, No. 3, 4. 


ANNUITY, 
Fee ConniTiON, No. 1. 


ARBITRATORS, 
Sce Award. 


ARREST. 


1. A perſon may be arreſted on a 
Sunday on an attachment for a reſ- 


cue. Anonymous, E. 17 G. 2. C. B. 


459 
2. Or under an eſcape warrant. [Cate 


cited in n. @. ] 460 
3. Or even without a warrant, if he 
has wrongfully ib. 
4. But bail cannot a defendant 
on a Sunday in order to ſurrender 
him. i6. 


$5 Nor can a defendant be arreſted 
on a Sunday for non-payment of a 


under a conviction on a pe- 
nal Ratute. Page 460 
ASSAULT, 
ge- Ser PiEADinG, No. 10. 
ASSUMPSIT. | 
1. A general indebitatus will 
lie for a duty in which the plaintiff 
claims an inheritance ; ſemb. The 
Mayor fc. of Nottingham v - Lam- 


bert, M. 12 G. 2. C. B. 118 
2. So ruled fincc in ſeveral caſes. 
ib. n. a. 
3. If A. be arreſted by — 
for a debt, a promiſe by C. to 
the debt claimed by B B., in 
deration of B. s releafing A. out of 
cuſtody, is void. Atkinſon v. Set- 
tree, E. 17 G. 2. C. B. 482 
4. So is a promiſe to pay in conſide - 
ration of forbearing to ſue on 
a void ſecurity. [Caſe * 
n _ (8)-1 ib. 484 
5. Or a promiſe to revive a ſecurity 


void in it's creation. ib. 
6. But if it be ſtated in a declaration 
againſt C. (on a promiſe by him 
to pay B. a debt claimed from A. 
in conlideration of B. 's releaſin 
A, from arreſt) that B. 
& to be wore by ne * 


certain writ &c. e 
an inferior court, it 

ed after verdict that the arreſt was 
legal. 482 
ATTACHMENT. 


Sce Ant sr, No. 1. Award, No. 
11. InFezion Cour, No. 16. 


DOE 
ger 


190 
2. An 


INDEX TO THE PRINCIPAL MATTERS. 


3. An attachment for non-perfor- 
mance — 7 wage x" p now con- 
fidered as a civil proceeding. 
4 to in n. h. I Page — 

Court will not grant an at- 
tachment againſt an adminiftrator 
for not ing a rule of Court 
entered mio by the inteſtate. New- 
ton v. Walker, H. 15 G. 2. C. B. 


3. 


315 

4. The Court refuſed to grant an at- 
tachment againſt a ſheriff for not 
taking a in bond on his grant- 
ing the in Tevells v. Colville, 


16 G. 2. C. B. 375 
5. But they will grant an attach- 
ment againſt him for refuſing to 
pay a year's rent to the 
according to ſtat. 8 An. c. 14. 
when he has taken the goods of a 
tenant in execution. ib, 376 
ATTORNEY. 

1. A letter of attorney ceaſes to have 
effect on the death of the part 
giving it. Shipman v. T hompſon, 
11. 12 G. 2. C. B. I 


muſt be done in the name 

of the principal. 105 
3. The ſtatute 12 G. 2. c. 13., which 
prohibits attornies in priſon acting 
as attornies, only extends to attor- 
nies for plaintiffs. Lengmore v. Ro- 
Fern, M. 15 G. 2. 288. n. 6. 


AWARD. 


1. Arbitrators cannot award the coſts 
of reference, unleſs power is ex- 
preſaly given to them that pur- 
poſe. Candler v. Fuller, H. 11 G. 
2. C. B. 

2. But they may award the 8 
the cauſe without ſuch ſpecial 


. power. ib, n. a. 


3. And if they award © the coſts 
ſuſtained in the action,“ it will not 
include the coſts of the reference. 

Page 64 

4. An award may be good in part and 
bad in part, provided the different 
matters in each be diſtin and not 

t one on the other. ib. 
And Storke v. De Smeth, 6 Hil. 11 
G. 2. Cam. Scacc. 69 
And v. Wilſon, Tr. 14 & 

15 G. 2. C. . 253 

5. And therefore it arbitrators award 
the coſts of ſuit and the coſts of re- 

ference, not having power to award 
the latter, the award will be good 
as to the former part and bad as to 
the latter. 64 

6. If arbitrators award the defen- 

dant to pay the plaintiff his coſts of 

ſuit to be taxed by the proper officer 
before a particular day, it is the bu- 
ſineſs of the to have them 

taxed before that day. 65 

7. If the arbitrators award A. to pay 

B. 100l. and award A. and B. to 
give general releaſes to each other, 
and award B. to pay A. 200. 
at a ſubſequent time, the whole 
award is bad. Storke v. De Smcth. 66 
8. So if the arbitrators award A. to 
pay B. zol. on one day, and B. to 
pay 100. on a ſubſequent day. ib. 

9. When ou is yes not three 

ns, with power to or 
—— them to make an — Ax 4 
award made by two of them is good 
if the third had notice of the meet- 
ings &. Dalling v. Matchett, M. 
14 G. 2. C. B. 215 

10. But if the third had no ſuch no- 
tice, then ſuch an award is * 


11. The Court refuſed to grant an 
attachment for non- payment of 2 
ſum of money awarded and which 


was 


4 
15. But an award, (made under ſuch 
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was demanded when a rule for ſet- 
ting alide the award was pending. 
Page 218 


12. Several tenants in common, 


wiſhing to make partition of their 
land, covenanted by deed to pay 
their reſpective ſhare of th · ſurvey 
and allotments, and to abide by 
the award of certain arbitrators as 
to the allotments ; the arbitrators 
allotted the whole in ſeveralty, but 
did not direct any deeds of convey- 
ance to be executed to veſt the al- 
lotments in the reſpe&ive owners ; 
and for this defe&t it was ruled 
that the award was bad, and that 
no action could be maintained on 
the covenant for rot performing 
the award, though the covenan- 
tors were reſpectively liable on the 
covenant for non-payment of the 
expence of the ſurvey & c. Johnſon 
v. Wilſon, T. 14S 15G. 2. C — 
24 


13. When an award is void, a cove- 


nant to perform the award is alſo 
vang. --- * ib. 252 


14. Under a ſubmiſſion to arbitrati- 


on of all matters jn difference be- 
tween the parties, an award de- 
ciding all matters in difference, ex- 
cept one, and giving liberty to 
one of the parties to ſue on that 


one, is void in toto. Bradford v. 


Bryan, Tr. 14 & 15 G. 2. C. B. 
268 


a reference) not in terms except- 
ing any matter in difference, does 
not conclude one of the parties up- 
on à cauſe of action 1 at 
the time of the reference, if ſuch 
matter were not laid before the ar- 
bitrator. [Caſes referred to in 
note .] 270 


But if the 


BAIL, 


See Es rorrtt, No. 3, 4. 


BAIL-BOND, 


See Prszavixc, No. 76, 77. ö 


BAILIFF, 


See Account, No. 1, 2, 3, 4 


BAILMENT. 


1. If be delivered by A. to B 


to keep ſafely, B. is anfwerable for 
them to A. in detinue though be 
be robbed of them. Kettle v. Brom- 
fall, M. 12 G. 2. C. B. Page 121 


2. Aliter, if they be deliveted to B. 


to keep as his own goods Kc. i. 


3. Though even in ſuch a caſe he is 


anfwerable fi damage ari from 


his own negligence. i. n. 5. 
BANKRUPT. | 
IF be configned to a factor 


for ſale, and he fell and receive the 


money before his and 
do not purchaſe with it i 
fie thing capable of bein 

— tom the reſt of 

perty, the conlignors 

cover the whole money from his af- 


ſignees, but muſt come in under 
the commiſſion. Scott v. Surman, 
H. 16 G. 2. C. B. 400 

the 


If the factor at the time of 


fole agree to ſett off a debt of his 
own due to the vendee, it is the 
ſame as if the factor received fo 
much money from the vendee, and 
the confignors muſt come in under 
the commiſſion. "IC 
remain in i 
is the Sltar'v Ronde or the ner 
his ban y. the confignors may 
recover Be db i» wh 
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any arti 
ment 
porter, 
ele may a 
ney from the 
7. a debtor gives bail on an 
ſurrenders 
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rupt may be taken out 2gainft one 
of ſeveral partners on the petition 
of a joint creditor. Criſpe v. Per- 
rut, E. 17 G. 2. C. B. Page 467 
21. In ſuch caſe whether the bank - 
rupt”s ſhare of the joint debt muſt 
amouut to 1ocl. ? yu. 6. 474 
12. But a commiſſion of bankrupt 
cannot be ſued out againſt two (of 
three) partners. [Caſe referred to 
n. 6. ib 
13. A perion, who buys and ſells cat- 
tle, 1s a drover, and cannot be a 


BARON AND FEME, 
Ser Fins, No. 1. 


BATTERY, 
See PiEapinG, No. 10. 


BILL or EXCEPTIONS. 
In what inſtances they may be allow- 
ed Page 435. n. b. 


BILLS or EXCHANGE, 
See PxomISSORY Nores. 


BLANDFORD, 
Ser JurGmexT, No. 5. 


BOND, 
See Orricz. 


1. If a bond have ſeveral conditions, 
and one of them be void by ſta- 
tute, the bond is void. v. 
Paine, T. 18 & 19 G. 2. C. . 


374 
2. A general bond of reſignation is 
void. * id. 575 


BURIAL. 


I. No burial fee is due at common 
law. Andrews v. Cawthorne, H. 18 
G. 2. C. B. 536 


2. But it may by cuſtom in a purti- 
cular. pari * ih. 
refuſe or 


to 


the he be 
perform office, 4 may 


a 


a 
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ſuſpended for three months by the 
ordinary. Pe 538. n. 
4. Or may be puniſhed * 1 
ral courts by indictment or infor- 
mation if any inconvenience to the 
blic ariſe from it. ib. 

5. The burial fees in Saint George's 
Bloomſbury are fixed by ftat. 3 G. 
2.c. 19. ib. 540 n. 


BYE-LAW. 
1. A bye-law made by the Gunmak- 


ers Com « that no member 
ſhould ſell the barrel of any hand- 


et &fc. of the Gunmaterr Com- 
pany v. Fell, M. 16 G. 2. C. f. 


nalty, half to the uſe of the poor 
the Company, and half to the 
of the 


nr 
7. A ſtranger (a diſcoveror) 4. 1 


See AcT1ON on the Caſe, No. 2, 3. 
1. The lord of a manor n | 


diſcoveror, without 
ying who was to ſue for it; the 


not; ſab. [ Caſes referred to in n. 

4.1 3. 
C |; 
COGNIZANCE. 


5. When either of the univerſities 
claims cegnizance of a cauſe, is 
muſt be claimed before imparlance. 
Welles v. Trahern, M. 14 G. 2. 


4. 233 


2. See the manner in which the claun 


muſt be made. ih. n. 


3. When an attorney is plaiatiff, the 


univerſity is not entitled to cogni- 
zance of the cauſe. ſemb. ib. 240 


4. In fuch a cafe the univerſity is 


not entitled. {Caſe referred to in 
note a. ] ib. 241 


COMMON. 


encloſe 


8 | 
mon of turbary, if he leave ſufſi- 
cient common of paſture. Faw- 


cart v. Strickland, H. 11 G. 2 . 


4 » 7 
2. But if the lord, in i ff 
jure the right of common of turba- 


the lord. 15 


3. If, to treſpaſs for drivĩ away a 5 


turbary, that therefore the lord 
wrongfully indloſed, &6. and that 
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he the (plaintiff put in his cat- 
tle to enjoy his common of paſ- 
ture, and the defendant demurs, 
it will be taken that the lord did 
leave ſuthcient common of paſture. 


4- Common RE + * 
on 

to arable land. Bennett v. 1 4 

M. 14 G. 2 C. B. 227 


5. Levancy and couchancy are inci- 


1 to common appendant as 
well as to common — 


6. Common appendant can only © 
claimed for * many cattle as are 
neceſſary to plough and manure 
the tenant's arable land. ih. 231 

» The party claiming a common 


" of paſture in 


it will be taken to be common ap- 
—— ib. 
9. If, to an action on tbe caſe by a 
r injuring his right of 
common, the det=ndant plead that 
he dug turves under a licruſe from 
the lord, he ſhould add that ſuf- 

| ficient common was left for the 
commoner,” and if he do not, the 
plaintiff need not reply that ſum - 
cient Commun was not left. 


Creenhow v. Iifley, H. 20 C. 2 C. 
E. Page 619 
10. If a commoner, having right of 
common for one beaſt, put on two, 
the lord can only diſtrain the one 
put on laſt unleſs they were both 
turned on together ; and it muſt 
be ſhewn in a plea (juſtifying the 
taking as a ſurcharge) whether 
they were put on together or ſcpa- 
rately, and if the latter which was 
put on firſt. Ellis v. Roulet, M. 
24 C. 2. C. B. 638 


CONDITION. 


See Covenant, No. 3, 4. 
1. A. by will gave a rent-charge to 
B. . — of all 
2 have on his real 
eſtate aud upon condition 
that 4 releaſe all right and claim 
thereto to his executors ; B. lived 
ſeveral years without ex 
any releaſe ; held that the 
of the ſiſter was not entitled to the 
arrears of the annuity, for the re- 
leaſe was a condition precedent : 
but if only a condition ſubſequent, 
it ought to have been 
within a reaſonable time ; at all 
events during her life. Avberley 


u. Vernon, E. 12 G. 2. C. 
153 


2. No words in a will or deed ne- 
ceſſarily make a condition prece- 
dent; the ſame words will either 


make a condition precedent or ſub- 
uent according to the of 
the thing aad intent 2 the 


ies. is. 156 


part 
3. Inſtances of independent 
nants, dependent and 


covenants, and dependent cove- 
nants or conditions precedent. 
ib. 157 n. 


CONVEYANCE. 


INDEX TO THE PRINCIPAL MATTERS. 


CONVEYANCE, 
See Usts. 


CONVICTION, 
See WarntaxT, No. 1. 
COSTS. 


Ser AwarD, No. 1, 2, 3, 5, 6. 
Disratss, No. 12. Extcuros, 
No. 8, 10, 11, 12, 13. 


1. The 8 i able to colts, in the 


wn. In. c.] ib. 
if he enter into a conſolida- 


inſurance, and become nonſuit in 
one, is he entitled to the coſts up 


to the time of paying money into 


court in the other actions that 
were not tried. Inu. c.] 192 
6. The ſtat. 18 EI. . 5. /. 3, 


39 


And The Mayor Cc. of Plymouth v. 
Werring, H. 17 G 2. (C. B. 441 


7. Where a penalty is given by a 
ſtatute 1 even ſubſequent to the 
ſtatute of Gloucgler) to the party 
„ he is — to coſts if 
22 The Mayor Cc. of 
Plymouth v . Werrang, H. 17 G. 2. 
C. B. 440 


8. And if, in ſuch caſe, he be non- 


ſuit or a verdict paſs againſt him, 
he is liable 299 
fendant. . 


9. An avowant en 


not entitled to double coſta under 
ſtat. 11 G. 2. c. 19. /. 22. when 
the plaint itt is nonſuited, Lindon v. 
Collins, M. 17 G. 2. C. B. 429 
10. In an action for words, where 
the words themſelves are actiona- 
dle, if the plaintiff recover leſs 
than 40s. damages, he is entitled 
to no more colts than damages : 
but where the words themſelves are 
not actionable, the plaintiff is en- 
titled to full coſts, though he re- 
cover leſs than 4or. damages. 
Turner v. Horton, M. 17 G. 2. 
C. 3 438 


COURT, 


See ImrexIOon Count. 


in actions on a policy of 1. A court-baron ns de luiice 


without two freehold tenants of 
the manor. 


3- If the 1 
demeſnes of the manor to A. and 
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1s improperly holden, and conſe- 
quently any amercement at that 
court is ib. 
4. An amercement at a court- baron 
on a free ſuitor muſt be affeered by 
two freehold tenants of the manor. 

. [Caſe „ 
age 619 

5- Where the right to tithes is ad- 
mitted, and a queſtion ariſes be- 
tween the rector aud vicar to whom 
they are payable, that queſtion is 
triable in the Spiritual Court, and 
the common law 


COVENANT, 
See Awand, No. 12, 13. Conpi- 


ion. TIIAL. 


Ilten 


1 


7. In an ation againſt 


wallader, M. 18 G. 2. C. B. 496 


(which 
was in the pariſh of B.) on the re- 
queſt and at the coſts of the 
tee ; breach ed that the 

tor refuſed pa, - 8 
(tendered to him) of lands in the 
pariſh of B. : plea that the note of 
the fine tendered compriſed other 
hnds in B. than thofe contained in 
the covenant, of which the grantor 
was ſeized ; and held a good plea. 
Danby v. Gregg, E. 12 G. 2. C. 
_-. 150 
covenant in 


eorum. 
& 15 


v. Wilſon, Tr. 
a 


covenant made by the anceſtor it 
is not to in the de- 


claration that the heir had lands by 
deſcent; if he had none, he muſt 
plead 
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plead it. Dyke v. Sweeting, M. 6. But a cuſtom for all the inhabi- 
pariſh to play at 


19 G. 2. C. B. 585 
8. To an action on a covenant to pay 
money on a particular day, the de- 
fendant cannot plead payment on 
a prior day ; he muſt plead pay- 
ment on the day. ib. 
9. On a covenant to pay money at 
the end of fix months, it will be 
underſtood to mean calendar (not 
lunar) months ; ſemb. ib. 588 


COVENANT to fland ſeized. 
See Det, No. 4, 5, 6, 7, 8. 


CREDITOR, 
See De vist k. 


| CUSTOM. 

1. A party cannot juſtify a treſpaſs 
under a cuſtom for all the inhabi- 
tants of a town to walk and ride 
over a Cloſe of arable land at all fea- 
ſonable times of the year, if it ap- 
pear that the treſpaſs was com- 
mitted when the curn was ftand- 
ing, though the aver that it 
was a ſeatonable time. Bell v. War 
dell, E. 13 G. 2. C. J 202 


2. Whether a cuſtom, fo generally 


laid, be good ? gu. ib. 206 
3. A cuſtom for all the inhabitants 


of a town to dance at all times of 


the year in a cloſe of paſture hol- 
den good. [ A caſe cited. ] ib. 505 


4. A cuſtom for all the inhabitants of 


a town to play at any rural ſports 
or games in a cloſe at all times of the 
year” is too general as extending 
to any rural fports. Mi v. 
Jobnſon, Hil. 1746, C. B. 

5O5. n. b. 


5. In ſuch a caſe ** all times of the 


year” would be underſtood to mean 
only © legal and reaſonable times 
of the year,” 6, 206 


= 
> 


f 
1 
1 
: 
JH 


5 
2 
b 
1 


C. B. 360 
10. Inſtances of certain and uncer- 

tain cuſtoms. a>. 
11. Inftances of 

reaſonable cuſtoms. 


12. A cuſtom, in a manor that the 
e of a cuſtomary eſtate 

which paſſes either by deed or ſur- 
render and admittance) mult be ad. 
mitted 
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mitted during the life of the grant- 
or, is good in law. Fenn d. Richards 
v. Mariott, M. 17 G. 2. C. E 430 
73 A cuſtom that every man inhabi- 
ting in the pariſh of ., who mar- 
ries by licenſe in another pariſh, 
ſhall pay 55. to the rector of A. 
for and in re of the ſaid mar- 
riage, Is Richards q. t. v. 
Devey, H. 20 G. 2.C.!'. 622 
14 But a cuſtom, that every inha- 

bitant of a pariſh of the age of 16 

(of whatever religious ſet) ſhall 


D 


DEBT. 
See JurGmExT, No. 5. 


| DEED. 
1. No partition of land can be made 
withoat deed fince the ftat. 29 Car. 
2. Johnſon v. Wilſon, T. 14 & 15 
S. 2. C. J. 253 


2. A leaſe and releafe by tenant for 
life do not create a forfeiture. 
2 v. Mannell, M. 16G. 2. C. 

6 2 o 

3. But a feoffment docs. db 

4- A. in conſideration of an intended 
marriage with ::., by deed gave 
granted and conveyed certain lands 
to B. and C. and their to 
hold to the uſe of B. and her aſ- 
figns for life in bar of dower, and 
then to the uſe of the heirs of the 
body of FB. by A., remainder over, 
and covenanted that the premiſes 
ſhould remain and continue to the 
uſes and intents aforeſaid : held 

as A cove- 


that this deed _-_ 
nant to ftand ſeiſed; and that an 


only child ot the marriage was en- 
titled after the deaths of A. and B. 
Doe d. Milburn v. Salkeld, T. 28 
& 29 C. 2. C 673 
5. A. in conſideration of natural love 
and of 100. by leaſe and releaſe 
grunted releaſed and confirmed cer- 
tain premiſes, after his own death, 
to his brother B. in tail, re- 
mainder to C. the fon of another 
brother of A. in fee; and he co- 
venanted and ed that the pre- 
miſes ſhould after his death be held 
by H. and the heirs of his body, or 
by C. and his heirs, according to 
the true intent of the deed : held 
that the deed could not operate as 
a releaſe, but that it was as 
a covenant to ſtand ſeiſed. Roe d. 
Wilkinſon v. Tranmarr, H. 31 G. 2. 
C. . 683 


way, it operate in another, to 
anſwer th intention of th partic 
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8. The words © covenant to ſtand 
ſeiſed to uſes” are not neceſſary. 
Page 676 

9. A party may aver that there was 
another confideration than that 
expreſſed in the deed, if it be con- 
fiftent with the deed. 677, 6d5 


DEER. 


1. Deer in an incloſed ground may 


be diftrained for rent. Dat iet v. 
Poxell, H. 11 G. 2. C. B. 46 


DEFEAZANCE, 


See Pit Abix c, No. 35, 36. 
One deed may opcrate as a defea- 
rance to another without expreſs 
words of relation to it. Trevett v. 
Aggas. T. 11 & 12G. 2. C. B. 
107 
2. Where a bond was conditioned fur 
ment of money on 25th Decern- 
ber, and a ſubſequent deed between 
the ſame parties was executed, by 
which the obligor covenanted that 
if the obligce ſhould pay on the 
25th of December 5. in the pound 
&c. ſuch payment ſhould be accept- 
ed in full diicharge and ſatisfaction 
of all furs due & c. and might be 
d ing given in evidence &c. ; 
it was holden that the defendant 
might plead (to an action on the 
bond) a tender and refuſal of the 
5. in the pound on the 25th of 
December. 107 
3. The plaintiff declared on a pro- 
note given to him by the 
defendant, and that before 
the note was given it was = 
between them that if the defen- 
dant ſhould buy of the plaintiff all 
the malt expended in his dwelling- 
houſe . for three years the note 
ſhould be void ; averring that the 
defendant had expended a certain 
quantity of malt &c. but had not 


bought it of the plaintiff; held 

good on demurrer, becauſe the 

note formed no part of the agree- 

ment, or at the moſt that the 

t muſt be conſidered only 

as a defenzance, and then if the de- 

fendant would take advantage of 

it he ſhould ſhew performance on 

his part. Corniſh v. Bolitho, E. 12 

G. 2. C. B. Page 145 
DEMURRER, 

See JupGmenT, No. 4. Pieapixc. 
DEPARTURE, 

Sce Pu.tapixc, No. 15, 19, 100. 


DESCENT. 

1. If tenant in tail of lands by pur- 
chaſe under a ſettlement made 
an anceſtor - gon materns, wit 
the reverſion in fee by deſcent ex parte 
materna, ſuffer a common recovery 
to the ule of himſelf and his heirs, 
the lands will deſcend to his heirs 
ex parte paterni. Martin d. Tre- 
gon cuell v. Strachan ; in error, Dom. 
Proc. E. 17 G. 2. | 444 

2. It would have been otherwiſe, if 
he had taken both eſtates by de- 
ſcent from his mother, ib. 448 

3. If A. ſeiſed in fee by deſcent ex 

parte materni, enicoff R., and 

then H. re-enfeoff A. and his hcirs, 
the line of deſcent is broken, and 
the heirs ex parte paterni will take. 

[Caſes referred to in] 
ib. 453. n. 6. 

4. So if A., ſeiſed in fee of copyhold 
lands of iuheritance by deſcent ex 


E fi er to B. in 
ce (2a mortgagee), who on pay- 
ment of principal and inceret for- 
renders again to A. and his heirs, 
the deſcent is broken and the lands 
will deſceud to A. s paternal heirs. 
ib 


2 2 DETINUE, 
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F- 
DETINUE, 


Ser BartmenxT, No. 1, 2. 

1. Trover and detinue cannot be joined 
in the ſame action. Kettle v. Brom- 
fall, M. 12 G. 2. C. B. 118 

— requeſt 0 ntiff 
ſtate a the — on 
3 8 

3. Detinue will lie for goods loſt and 
——ü— EET" 


DEVISE, 
See Manniace, No. 1, 2, 3, 4. 


1. If a man deviſe to 4. for life, 
and if A. die without iſſue then 
over, the ſubſequeut words enlarge 
A.*s eſtate and give him an eſtate- 
tail. Brice v. Smith, E. 10 G. 2 


3. And it is immaterial whether the 
deviſe over be to the right heirs of 


A. or to a ſtranger. ib. 


4. If a portion be given out of perſon- 
=y to be paid at ſuch a time 
and the party die before, the por- 
tion ſhall be raiſed for the benefit 
of his repreſentatives : aliter if it 
be to be raiſed out of the real eſ- 
tate ; there it ſhall fink into the in- 
heritance for the benefit of the 
heir. Harvey v. Alon, . 11 £9 
12 G. 2. Chanc. 90, 91 
5. A deviſe of a farm called & e. to A. 
for life, remainder to her dau 
ter B. ſhe paying to each of 


two ſiſters C. and D. 5col.; if 


either of them die, the ſurvivor to 
have the legacy ; if B. die, the 
farm to be divided between the 
ſurvivors, and in cale all three die 
before A., then to the heirs of A. 
for ever ; ; held that C. and D. were 


C. C. B.; and M. 15 G. 2. B. R. in 
138 


6. So, if the latter part of the de 


viſe © in caſe all three die before 
A., then to 4."s heirs &c.” had 


ing the life of the annuitant. Fen- 


bins v. Jenkins, M. 26 G. 2. C. 
5. 650 


9. Quere, if be did not take n eſtate 


in fee? Semb. ih. 


fon of Tien: and bs bove far ever, 
and after their deceaſes to the 
neareit of kindred to me, firſt male 
and then female; the houſe &c. 
to deſcend to the name of Eayle, 
to be kept up as long as the world 
ſhall endure, and never to be fold ;”* 


held that B. the ſon of T. took a 


fee. Preſton d. Eagle v. Funnell, T. 
12& 13 G. 2. C. 3. * 
11. 


2 3333 . - 


15 
16 
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11. A deviſe to A. and his heirs, 
and if he die without heirs then to 
B. (his fon or brother, &c.) and 
his heirs, paſſes only an cltate-tail 
to A. ib. 165 

And Ginger d. White v. White, T. 16 
GT. 2.C./. 352 

And Goodright d. Goodridge v. Good- 
ridge, M. 16 G. 2. C. B. 370 

12. But if the deviſe over be to 
ſtranger, A. takes a fee. is. 

13. So if the deviſe over be to a per- 
fon of the half blood of the firtt 
deviſce. [Caſe referred to, n. a.] 

165 

14. A deviſe to A. and his heirs, 
but if he die before 21 then to h. 
and his heirs, is a executory 
deviſe to B.; and it B. ſurvive the 
deviſor it will deſcend to B. s heir, 


4 . Goodiitle d. Curnall 
. Wood, T. 13 & 14G. 2. C. 
B. 211 


15. Executory — 


2 
16. J. S. deviſed lands to 4. cl 
HK. C. and D. attained their re- 
ſpective ages of 21 and then to B. 
C. and D. and their heirs equal- 
ly to be divided between them as 
tenants in common, charged with 
the payment of an annuity of 10l. 

by 5. C. and D. equally and 
portionally out of their ſeveral eſ- 
tates : then he deviſed other lands 
to A. in fee ; and then gave all the 
reſt reſidue and remainder of his 


real and perſonal eſtate not before 


given to E. her heirs executors &c, 
and directed that his debts, &c. 
ſhould be paid out of the eſtate gi- 
ven to A. and E. it was holden 
that the deviſe to B., on his dyin 

before the | deviſor, was a lapſed 


de vilce, was entitled to 


B.'s ſhare 
diſpoſed of by the 


20. A deviſe of lands to 4. till B. 
attains the age of 21, and then 


the remainder over depended 
the birth of a child and it's dyi 
under 21 and without iſſue ; 
that as thoſe events never happened 
the remainder over did not take 
effect, but that the heirs at law of 
the deviſor were entitled to take. 
Roe v. Fulham, H. 15 G. 1. C. B. 
303 


Z z 2 22. The 
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tate for life only. Goodiirle d. 
Cſs v. Wedbull, M. 19 G. 2. 
tuate the intention of the deviſor. C. P. 592 
ih. * 26. A. having an only child B. (a 

23. Under a deviſe to A. for life, daughter) deviſed lands to a child 
and aſter his deceaſe to the male with which his wife was then en- 
of A. ſucceſſively and to ſeint, if a male; but if a female, 


their heirs, and in deſault of ſuch then the lands were to be divided 
male children to the female chil. between B. and that female; and 
dren of . and their heirs, and in if they both died without iſſue, 
caſe A. die without jiſſue then to then to C. in fee ; the child was 
B. (the elder brother of A.) in afterwards born, and was a male; 
fee, A. takes 

Ginger d. Whi fee. Davies d. Tully v. Hamlin, E. 
G. 2. C. EB. 19G. 2. C. B. 612 

2 DEVISEE. 


E 


1. A dexiſee of all the deviſor's lands, 
in 


15 


them; 
B. and the by fifth part of the profits of the liv- 
dy for the fame and in to be ſet apart in order to re- 
8 and his = Wh ib. 
; * Actions for idati 
children; and in cafe B. and his ? 2 534 
male children n "wy COUTLS 1 
and his male children, 2 wa 2 
term of his and their life and up- my * 1 
ſame terms, it was ho incumbent dminiſtrators 15. 
A. took an eſtate - tail for 
life only, and that on his death DISSENTERS. 


1. A bapti ualified ac - 
put preacker q « 


* * we w WW „ * e * 


* 


| 
) 
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cording to the flat. W. M. c. 
18. is exempted from ſerving all 

iſh offices, whether they ex- 
ited before or were created fince 
that act, even though he be alſo 
engaged in trade, MAenward v. 
Knowles, E. 17 C. 2. C. B. 463 


DISTRESS, 


Ser Common, No. 10. Cos rs, No. 
9. Ex rar, No. 3 HenioTt, 
No. 1. Prt apinc, No. 72. 

1. Deer in an incloſed ground may 
be diſtrained for rent. Davies v. 
Powell, H. 11 G. 2. C. B. 46 

a tenant at will 


—— Fx for landlord 
for rent due to him from a ſubſe- 
uent tenant. Eaton v. Southby, 
12 C. 2 136 


. | 
4. Nor cattle diſtrained damage fea- 
fant. 


3. 14. No; ſemb. [Cafes referred to in 
n. 6.] k 


. See Eur. 


trade, are abſolutely free from &. 
treſs. 6 515 
9. So were cocks or ſheaves of corn 
before the ſtat. 2. F. & M. * 


10. Goods brought to a public fair 
for ſale cannot be diftrained by the 
owner of the foil and fair; for 

has of common ri 
a hi of carrying his goods to a 
public fair for fale. 1 ws 4 
tred, T. 21 G. 2.C.Þ. 623 

11* A diſtreſs and ſale given by ſta- 
tute are in the nature of an exech- 
tion. Moyſe v. Cockſedee, H. 22 
0 * 636 

I2. iſh officers levying a rate 
under 2 warrant of — 
retain of the goods ſold the 
ſary expences of the diſtreſa 
fale ib 


13. Whether goods taken as a M. 
1 
of parliament can be ied ? 
Dn. Pearſon v. Ada 4, + 
Ge. 2. G. . 672 


and 


1b. 
DISTRESS, Warrant of, 
See Warnngar. 


DROVER, 
See Banxxvuer, No. 13. 


EASTER OFFERING, 


' See Fre, No. 5. 


EJECTMENT, 


ENTRY. 


1. A. by will gave a leaſchold eftate 
to 
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to B. his executors &c., ſubject 
to à rent-c to his wife during 
her widow with power to the 
widow to enter for non-payment, 
and to enjoy &c. until the arrears 
were fatished ; and after the wi- 
dow's or death he willed 


that B. ſhould pay the rent charge 


to C. his executors &c.; the wi- 
dow married, on which C. received 
the rent-c during his life, and 
then C. died without diſpoſing of 
the rent-charge, appointing D. his 
3 1＋ 1 my ag D. had — 
right of entry for non-payment 

the rent · „ Haſel v. Gowth- 
water, M. 18 G. 2. C. B. 500 
2. If D. had had a right of entry, 
a previous demand of the rent- 
charge would have _ — 
Semb. 
3. D. the executor *** 


3 tapes" 


4 A of entry for non-payment 
— H ib. 507 
ERROR, Wri# of. 

1. A writ of error is not a fu 
until allowance or notice of it. Me- 
*. 2. C. B. 


271 
And if ee hes hevied nader 
9 fa. after the iſſuing, but before 
the allowance, of a writ of error, 
he muſt proceed to ſell the goods . 
. 2 


ESCAPE, 
Ser AnnesT, No. 2, 3. 


ESTOPPEL, 


Ser PLeapinc, No. 6. 


1. Though a party to a deed be not 


"hn a general recital, he is 
2 „ 1er of a 


cular f«& in that deed to deny ſuch 


fac. Shelley v. Wright, Tr. 10 & 
11. G. 2. C. H. 9 
2. Therefore, where it was recited 
in the condition of a bond that the 
obligor had received divers ſums of 
money for the obligee which he 
had not brought to account, but 
acknowledged that a balance was 
due to the obligce, it was hol- 
den that the obligor was eftopped 
to ſay that he had not received any 
money for the uſe cf the obligee. 
ib. 
3. If a defendant who is arreſted by 
a wrong addition to his name, put 
in bail thus, AH. B. gent. who 
was arreſted by the name of A. B. 
clerk,” he is not thereby 
to bs denn: tothe 
nal action that he was ſued by 
wrong addition. Smithſon v. _ 
E. 17 G. 2. C. B. 4 
4- Whether he be eſtopped Wy 
this in abatement in an action on 
the bail-bond ? Q. is. 


EVIDENCE. 


1. In an action for ſlander the defen- 
dant may under the iſſue 
give in evidence the occaſion and 
manner of ſpeaking the words. 
Smith v. Richardſon, M. 11 G. 
C. B. 

2. EL ts ice of the 
truth of the fact, — the general 
iſſue, where the words import fe- 


lony or treaſon. ib. 
3 Nor in caſes where the words do 
not impert frloay or treaſon. ib. 


25 2. @. 
4. The nifi prius record and the poſ- 
tea indorſed are evidence to 
prove that the cauſe was tried, but 
are not evidence to prove that a 
verdict was given. Fiſher 
ingman M. 16 G.2.C.B 


v. Nach- 


367 
5. A 


”— _ * ww — = Vv.; 9 
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ng. 


7. The original precept from the ſhe- 


riff to t 


8. * 
> 
: 


that the ſhould go there- 
Ap G. 2. th 51 
9. depoſitions of witneſſes pro- 
feſſing the Gentoo religion, who were 


1 


Nit 


— 
O 


- 


Greenhank, M. 19 G. 2. C. 
EXECUTION, 


death of the party aft and 
before the return. Eaton v. South- 
by, H. 12 G. 2. C. B. 135 


levy under a fieri facias 


See AnaTemtnT, No. 3, 4 Lint 
TATIONS, STAT. or, No. 2, 3. 
Pieavinc, No. 16, 17, 18, 19 
Pxomisoxy NoTt, No. 5. 

1. An executor may recover in his 
own name money due to the teſta- 
tor in his life-time and received by 
the defendant afterwards. Sh; 

v. Thompſon T. 11. & 12 G. 2. 
C. B. 103 

2. Inſtances where the executor may 
ſue in his own name. ib. n. 2. 104 

3. Where an executor ſues mn his 
own name for money due to the 
teſtator in his lifetime and receiv- 
ed by the defendant afterwards, 
the defendant cannot ſet off a debt 

due to him from the teſtator ib. 106 

en by the huſ- 


to pay the truſtees the money in truſt 
bel the wie: but in ſuch caſe the 
wife may ay the truſtees out of the 
aſſets, or pay out of her own mo- 
r or 


confeſs j t to the truſtees to 
cover the aſſets. 188 
6. The 
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6. The Court refuſed to order the 
adminiſtrator of a bailiff (to whom 
ah execution had been delivered) 
to pay over to the plaintiff the mo- 
ney which he had received after 
the bailif®s death. Want v. Swayne, 
NM. 13 G. 2, C. B. 185 

7. Nor wou d the Court grant an at- 

tachment againſt an adminiſtrator 
for not — a rule of Court 
entered ino by the inteſtate New- 
ton v. Walker, H.15G. 2. C. B. 


15 
8 But he may 


make himſelf able to 
colts, by applying to be made par- 
ty to a rule of Court in which coſts 
are rc ſerved. Sat, Executors, v. 
Wait, H. 19 G. 2. C. . n. a. 
16 
9. He may alſo wake himſelf liable 
to the plaintiſf's demand by ſub- 
mitting his cc{ator's diſputes to 
arbitration and binding himſelf to 
perform the award. [Cafes refer- 
red to in] 
10. There may be the like judg- 
ment as in caſe of a nonfuit 
againſt an executor plaintiff, for 
not going on to trial, under ſtat. 
14 G. 2. c. 17., but without colts. 
Howard v. Ratborne, H. 15 C. 2. 
C. B, 316 
11. Plaintiff executor does not pay 
the coſts of a nouſuit. [Cales 
referred to.] 
12. But he pays the coſts uf > 
8. 
13. And coſts for not going to trial 
according to notice. ib. 
14. An executor is liable to be ſued 
for a debt or duty that the teſtator 
ought to have paid or performed. 
Sellers v. La 


rene, Wo 16 & 17 
G. 2. C. B. 421 
15. Though he is not for a mere tort 
of his teſtator. ib. 


u. 4. 317 


ib. u. 4. 3 


EXECUTORY DEVISE, 
Ser Devisz, No. 14, 15. 

FXTINGUISHMENT, 
See CusTom, No. 15. 17, 18. 


F 


FACTOR, 


Ser Baxxauer, No. 1, 2, 3, 4. 5» 
6. 


liberty of carrying his goods 
to a public fair for fale ; and goods 
ſo brought there cannot be diſ- 
ſtrained, feaſant, by the 
owner of the ſoil and ſair. 7 
v. Murr, T. 21 G. 2. C. B. 
62 
2. But he cannot erect ſtalls or — 
ſtables there for the purpoſe of ex- 
poling his goods thereon for ſale, 


without the conſent of the owner 


of the foil: if he do, the owner 


"oat" foal d him. 
F Cafes referred to? ib. . 1. 628 


FALSE IMPRISONMENT, 
See Action on the Caſe, No. 6. 
FEE. 


1. No burial fee is due at common 


H. 20. G. 2. C. B. 6323 
5. But a cuſtom, that every inhabi- 
tant 


6s 


WY . *y WY WP Tm 


9 „ Www 


TD FACETED 
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FERRY, 
See Pre ADI, No. $3. 86. 
FINE, 
See Covenant, No. 5. Mesue 


Paorirs. 


and her heirs if the huſband do not 
enter and avoid it. Ac v. Ver- 
non, E. 12 G. 2. C. . 160 
2. A fine levied by an infant will bind 
him for ever, if he do not avoid it 
during his infancy. 161 


To 


ferred . 

6. A fine by tenant for years is not 
tantamount to a feoffment. Park- 
burſt v. Smith leſſee of Dormer ; 
in error. 

2. 

7. Such 
gers. 

1. The 


a right common to all the king's 
— Ward v. „7 
14. & 15. G. 2. C. 3. 268 
2. And therefore a iption for 
ſuch a right, as annexed to certain 
tenements, is bad. is, 


FORMEDON, 
Sce Pri aun, No. 1. 


See Evidzxce, No. . 


H 
HEIR, 

Ser CoavenaxT, No. 7. Davis, No. 
; HFRIOT. 

1. A lord ſeize as well as diftrain 
for ta fe. — v. 
Moſeley, H 13, G. 2. C. B. 192 

2. Heriots are ices and of 
the tenure, and fuch new fervi 


cannot be created or heriots reſerv- 
cd ſince the ſtatute of quia emp- 
tores terrarum. 294 
3. If a heriot be reſerved by 
fince that ftatnte, payable by the 
tenant in fe-, it be conſidered 
as rent, and then the landlord can- 
not ſeize, but muſt either diſtrain 


HIGHWAY, 
See War. 


HOSPITAL, 


Sers QA Iur zit. 
1K ] 
JEOFAILS, 


See AMENDMENT. 
Aaa 


INDICT- 
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INDICTMENT, 
Ser Pri An, No. 93, 94- 
INFANxr, 
See Fine, No. 2. 


INFERIOR COURT. 


3. A defendant in treſpaſs, who juſ- 
tifies under proceſs of an inferior 
court, admits the treſpaſs by plead- 
ing that be delivered the warrant 
to the officers, to whom it was di- 
rected, to be executed. Rowe v. 
Tutte, T. 10 11 G. 2. C. B. 


15 
2. When the party (the plaintift be- 
low) pleads a juſtification under 
the nn 
muſt ſhew that the cauſe of ac- 
tion aroſe within the juriſdiction of 
that court. Moravia v. Sloper, M. 
11 G. 2. C. B. de 
3- And fo muſt the attorney for 
iff below, or a ſtranger. 
ae eva ned 
5. r 
cluded by the judgment (againſt 
him) of an inferior court not of 


record, but may plead that the 
cauſe of action did not ariſe within 


B. R. 555 4 

6. you by judgment of an in 
2 record, even though 

boy Mleaded below. ib. 35.0. a. 


7. Ina plea of juſtification under the 
5: an inferior court it is 
neeeſſary to ſtate the nature of the 
juriſdiction of the co rt. 5h. 37 
8. A capias cannot be ſued out of an 
inferior court without a precedent 
ſummons to warrant it. ib. 38 
9. And if it be pleaded that at one 
court the plaintiff below levied his 


plaint, and ſuch proceedings were 


thereupon had that at the fame court 
a capias iſſued, it is bad, and it 
will not be intended that a 1 
ved firſt; ib. and M 
Baſnett, and Murphy v. Firgerald, 
n. . 
10. But if it be pleaded chat the 
capias iſſued at a fub court, 
it will be intended that a ſummons 
iſſued . Titley v. Foxall, T. 
31 32 C. 2. C. . 688 
11. — 12 inferior court 
precept ſtated to 
=7 date 1 26th, iſſuing 
out of a court held February 24th; 
held that the proceſs was void and 
the juſtification bad. Morſe v. 


Fames, M. 12G. 2. C. B. 122 


he may under 
be a dad ib. 725 
13. Though an officer is juſtified in 
acting under erraneous proceſs, it 
muſt be, in a caſe where the court, 
out of which it iſſued, had juriſ- 
diction. ib. 128 
14. Whether it be not necefiary for 
the officer uf an inferior court, to 
whom a precept is immediately 


directed, to ſhew a return- 
ed, under which „ 9s. 
127 


— 


 £% Bf 2 a 4.4. i/ff.o cit. it. 6 of. i. 71 


4 
- 
| 
- 
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it was iſſued by the Judge of that 
court. 528 


INHABITANTS, 
See CusTom, No. 1, 2, 3, 4, 6. 13, 
14, 15, 16, 17. 
INSOLVENT, 
Ser PLEeaDinG, No. 60, 61. 


INSURANCE. 


1. Inſurance on a ſhip (a privateer) 
© 


. at ſea or ſhere, cruizing for 
= months, without further ac- 
count &c. &c. free from average, 
(before 19 Geo. 2. c. 37.); the 
inſured had intereſt in the ſbip to the 
amount inſured; during the four 
months the crew mutinied, 
brought the ſhip by force into 
Jamaica, and having carried away 
the arms &c. delerted her, by 
which the further cruize was pre- 


vented; held that the aſſured could 


not recover, as the ſhip was in 
ſafety in her proper port at the 
wer 15 Pole v. 
Fingera'd : in error. Cam. Scacc. 
E. 25 G. 2. 641 


JOINDER of A#ion. 

1. Trover and detinue cannot be 
joined in the ſame action. Keltle v. 
tromſall, M. 12 G. 2. C. B. 120 

2. Only thoſe cauſes of action can be 
joined that admit 6 


3. And the ſame judgment alſo. 10 


JUDGMENT. 


1. The Court permitted judgment to 
be entered up on a warrant of at- 
toruey — a defendant in Ja- 
maica, on an affidavit that he was 
alive five months before. Rowndell 
v. Porvell, H. 11 G. 2. G. B. 66 
2. The Court will order judgment to 
be entered up for the plaintiff in 


treſpaſs, not with a verdict 
for the defendant on a of juſti- 
fication, if the juſtification be bad 
in law. Broadbent v. Wilks, T. 16 
G. 2. 3 B. 


tion be good, the Court will 
— chief in favour of A 


=—_ 


ing the building &c. and autho- 
rity was given to them to direct 
any alterations in the foundations 
of the new building & c. by taking 
or giving ground from one to ano- 
ther, and ordering ſatiafaction to 
be made by one to the other &c; 
under this act the Court ordered 
the ſum of 100 J. to be paid by A. 
the executor of the late vicar of B. 
— wo C burned down in 
his life-time) to C. the ſucceeding 
vicar ; myo. that the order 
(the judgment) was conclufive on 
A. perſenally, it did not 
on the that A. had 
received aſſets to that amount; 
2dly. that C. might maintain debt 
mit A. for that ſum z and 3dly, 
A. could not plead to ſuch 
action a bond debt ot tuc tæſtator 

A aa z full 
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ſtill unpaid and no aſſets ultra. 
Sallers v. Lawrence, T. 16 & 17 
2882 413 
6. Aj ſigned in term time 
relates back to the firſt day of 
gned in the 


— M. 17 & C. B. 427 
v. Wiltſhire, E. 19 G. 2. C. 
B. : ib. 428. n. a. 


8. In this reſpe& there is no diffe- 
rence between an adverſe judg- 
j under 


a warrant attorney. 
Moſs. T. 16 & 17 G. 2. 
428? n. 

9. Form of judgment in replevin. 
481, 2 

10. If a declaration on a ftatut 
conclude contri formam ſtatuti, 


1 NoTice to quit. 


JUDGMENT as in Caſe of a Non- 
ft. Ser ExtcuTor, No. 10. 


JURISDICTION, 


See Acriox, No. 3. Coontzaxce. 
Cova r. 


JUROR. 


1. The Court ſet aſide the verdict, 
becauſe one of the jurymen was 
not returned on the niſi prius 


panel but anſwered to the name 
of a perſon who was. Norman v. 
Beamont, M. 18 G. 2. C. B. 484 
2. But where one of the jurom, 
whoſe chriſtian name was Harry, 
was named Henry in the venire, 
corpora, and the poſtea, 
the Court refuſed to ſet aſide the 
verdi& given by him and 11 other 
jurymen pro named. IW 
v. Thorn, M. 18 G. 2. C. B. 488 
3- The Court will not now receive 
the afidavit of a juror reſpecting 
the miſconduct of the j 
[Caſes referred to n. a.] 487 


JUSTICE, 


Fee RerLEving No. 2. 


K 
KING. 


An. c. 16. when the King is plain- 
tiff. The King v. The Archbiſbop 
of York, H. 18 G.2.C.B. 533 
2. A nifi prius cannot be 
where the King is a party. ib. 535 
3. The King is not included in ſta- 
tutes mentioning merely plaintiff 
and defendant. 535 
L 


LANDLORD any TENANT, 


Le Ask. 


1. If the eſtate of a tenant at will be 
determined either by his death or 
by the act of the landlord, he or 
his executors 
ſown by him. 

HF. 12 G. 2. C. 


harveſt) and purchaſed by another 
perſon cannot be diſtrained by the 
landlord 


nay: m e 


Ce 
or 
or 
rn 
ys 
6 
a 
re 
er 
he 
rd 


it —_— ul. 2 ——_ a. n . 


2 ä 
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Landlord for rent due to him from 
a ſubſequent tenant. ib. 


LEASE, 


See Notice To Quit. 
1. A tenant for life, having power 
to grant building leaſes for 61 
years reterving the beſt improved 
ground rent, granted a leaſe for 
that term, which was not ex 
ed to be a building leaſe but which 
contained a covenant by the leſſee 
to keep in repair the demiſed pre- 
miſes (old _—_ ſuch _ 
5 as be during 
_ ; A that this was not a 
— —— within the power. 


22 N 3 T. 12 
h Gets granted 
2. Such a leaſe by a 
tenant for life who had a bare 
naked power without any legal in- 
tereſt E, and not capable of 
confirmation by the remainder man 
accepting rent. ib. 176 
3. A voidable leaſe may be made 
good by acceptance of rent. ib. 
LEGACY, 
Ser Devise. Marxiace, No. 1, 2, 
3- 4- 


LIBERUM TENEMENTUM, 
Ser PAD, No. 63, 64, 65. 


LICENSE. 
1. If A. licenſe B. to enter his houſe 
to ſell B. may take aſſiſt- 


ants, if neceſſary, for the purpoſe 


of ſelling the V. 
Crover, H. 13 G. 2. C. B. 195 


2. Aliter, where the licenſe to enter 
is not for proſit but *. 


[note a. ] 


LIMITATIONS, Statutes of, 
See PLEADinG, No. 16, 17, 19, 


5. A capias, without an 


1. Where the ſtatute of limitations is 
pleaded to an action brought by an 
executor on a iſe made to his 
teſtator, the ſix years are comput- 
ed from the time when the canſe 
of action aroſe, and not from the 
time of obtaining the of 
the will. Hickman v. in 
11 G. 2. C. . 


a. the ws on. ative. tt 


in time abates by the death of the 
teſtatoy or inteſtate, it may be re- 
vived by the executor or adminĩſ- 
trator within a year afterwards. 
[note 8. ] 257 


3. If defendant plead the ſtatute of 


limitatious to an action brought 
promiſe made 

— 
not reply a ſubſequent promiſe to 
bimſelf, becauſe that would be a 


27 
a writ ſued out within 
er the cauſe of action 
aroſe, in order to fave the ſtatute 
of limitations, it is neceſſary to 
allege that the writ was returned. 
Karver v. James, T. 14 & 15 6. 
 S W .. 


ſufficient for this — ib. ho 


6. Even though the capias be retur- 


nable on a common return 

and not on a day certain ; for ſuck 

a writ is only voidable not void. . 
ib. 258 


LORD, 


See Common. Covart, No. 1, 2, 


3, 4. Henior. Manor. 


M 
MANOR, 


See Count, No. I, 2, 3, 4 Cos. 
rom, No. 12. 


1. Common 
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3. Common of paſture, without land, 

may be parcel of a manor, though 
demiſed and demiſable by copy of 
court-roll. Muſgrave v. Cave, 


MARRIAGE, 
See Ex cu roa, No. 4, 5. 


3. Where there is a deviſe on con- 


4- When the 
perſon to conſent to or diſſent from 


5. A cuſtom, that every man Abstr. 
ing in the pariſh of , who mar- 
res by licenſe in another pariſh, 

ſhall pay 57. to the rector of A. 
for aud in regard of the ſaid mar- 


riage, is bad. Richards q. t. v. 
Dovey, H. 20 G. 2. C. 3. 622 
MESNE PROFITS. 


1. When a remainder man has made 
an actual entry to avoid a fine, a 
Court of Enquiry will decree the 
wron poſſeſſor to account to 
him for the rents and profits from 
the time when his title firſt accru- 
ed, even thoſe that accrued be- 
fore he made the entry. Dormer 


v. Forteſcue. u. 4. 343 
2. But in a Court of Law the party 


can only recover the profits that 
accrued after ſuch actual entry. 
[ Caſe referred to.] ib. 
MILL, 
See CusTom, No. 15, 16, 17, 18. 
MISTRIAL, 
See TalAL. 
MONTHS, 
See Covenant, No. g. 


N 


NAME, 

See PueaDinG, No. 89. 

1. A man cannot have two Chriſtian 
names. Evans v. King, E. 18 G. 2. 
C. B. 334 

NEGATTVE, 


See Ve nbicT SPECIAL. 


NISI PRIUS, 


See Evibgsct, No. 4. 
NOTICE TO QUIT. 

1. Demiſe from 4. to B. for 21 years 
if both ſhould ſo long live ; but if 
either ſhould die beture the end of 
the term, then the heirs executors 


&c, of the perſon dying ſhould 
give 


— as 


— — 
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ie 12 months“ notice to quit; 
that the leaſe could only be 
determined by 12 month's _ 
wen by the . alive of . 
— dying deere we end A che 
| term; and conſequently that ſuch 
notice given by the leſſor to the 
i tatives of the leſſee (who 
died during the term) did not de- 
termine it. Legg d. Scott v. Benion, 


7 H. 11 G. 2. C. B 43 
| 2. Where power is given to a y 
to determine a en giving a 


_ * _ 


OFFICE, 


has been, and may be, granted to 

ſubject in fee. Huggins v. Bam- 

dee, H. 14 C. 2. C. B. 

2. And a bond given to ſecure 
payment of ſuch confideration mo- 
ney cannot be enforced in a court 
of law. ib. 

3. It is not ſufficient in a plea to an 


4- The exception | 
Ed. 6. Co 16. 


not extend to any office of which 
any perſon is ſeized of any eſtate 
of inheritance, means only offices 
of which ſubje&: are ſeiſed of eſtates 
of inheritance. ib. 246 
5. The office of regiſtrar of an arch- 
deaconry is an office within the 
meaning of that ſtatute. Layng v. 
Paine, T. 18 & 19G. 2. C. B. 


$73 
6. A court of equity has interpoled 
in ſome caſes where it has been 


thought the courts of law could 
not. —— 4.1 
377 

7. A bond given by any of the officers 
py on for ſe- 


by the ſtatute. 3 
8. Sois a bond given by an 
ficer to ſurrender whenever 


or profits, n 
of the office reſerving a not 
excceding the certain profits. 
[Caſe referred to n.] ib. 576 
10. So, where the profits are cncer- 
tain, he may grant the office to a 


— 


ORDER, 


TO THE PRINCIPAL MATTERS. 


PLEADING, 


See AtatTement. Account, No. 
5. AssumesiT, No. 6. Cou- 
MOn, No. 3. 10. CusTon, No. 
9. DtrFeazance, No. 3. Da- 
TiInNUE, No. 1, 2. Esrore t. 
ExecuTtor, No. 4, 5. IxFixion 
Couar. Ju:GuenT, No. 2, 3, 
4» 5» 9, 10, 11. Prorent. 
1 xoves. 


1. A demandant in formedon, who 
claims under a deviſe with a condi- 
tion, may ſet forth the deviſe only 


may without the condition. Brice v. 

28 oth Smith, E. 10 C. 2. C. B. I 
—— 2. Ide party need not verify a 

debts to proteſtants. ih. Stakes, E. 10 C. 7 


3. If a party conclude, s 


he 1s ready to certify” inſtead of 
ib. 


verify,“ it is no objection. 
3 © ant- 
6 excuſe admits 
by tat. 18 G. 3. c. 60.3 and 31 3 
GC. 3. c. JS, i. 78. n. an award) the plaintiff need not 


a breach in his 
PARSON, I Wright, T--10& 11G. > 
See Di . * a 
LAPIDATIONS 5 the det 
PARTITION, 
See Awand, No. 12. DznD, No. 1. 
PARTY grieved, ih. 13 
; defendants plead a 
See CosTs, No. 7, 8. 7 Fart plea, ifit be bad asto one de. 
PAYMENT, ur Log it is bad as toall. Rowe 


v. Tutte, T. 10 & 11 C. 2. C. B. 


See Covenant, No. 8, 9. 2 15 
. Moravia v. ber, M. 11 G. 2. 
PAYMENT of money into Court. 7.7 , 32 


| See Cos rs, No. 2, 3, 4, f. 


PENALTY, 
See Brs-Law, No. 1, 6, 7. 
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8. A defendant muſt admit the treſ- 
paſs, in order to juſtify it. Rowe 
v. Tutte, T. 10 & 11G. 2. C. 


I 

g. A defendant in treſpaſs, who 11 
tikes under proceſs of an inferior 
court, admits the treſpaſs by plead- 1 
ing that he delivered the warrant 
to the officers, to whom it was di- 
rected, to be executed. ib. 

10. A defendant may juſtify an aſſault 
and battery by pleading molliter 
manus impoſuit &c. in order to 
arreſt &c. 15. 16 
And Titley v. Foxall, T. 31 & 32 
G. 2. C. B. 


11. So he may ju a battery in 


force be uſed by the plaintiff.-:b. n. ö. 
13. If it do not appear on the record 
that there is a condition to a re- 


which he could the gelt rejeim- 
der held bad, err 
departure from the plea ; 2dly. be- 
caufe it would have been no defence 
if pleaded at firſt. Coffens v. Coſ- 
M. 11. G. 2. C. B. 25 
Where the ſtatute of limitations 
II ONCY 
an executor oy a 
his teſtator, _ 
from the time when the cauſe 
of action aroſe, and not from the 
time of obtaining the probate of 
the will. Hickman v. Walker, N. 
11 G. 2. C. : 


teſtator or inteſtate, it may be re- 
vived by the executor or adminiſ- 
trator within a year. [W¹u. 4. 257 
18. In pleading a writ ſued out with- 
in ſix years after the cauſe of ac- 
tion aroſe, in order to fave the ſta- 


tute of limitations, it is neceſſary 
to allege that the writ a eva 


ed. MKarver v. Jamer, T . 14 & 
15 G. 2. C/ 255 
19. If defendant plead the ſtatute of 


limitations to an action brought by 
an executor on a promiſe made to 
the teſtator, the cannot re- 
ly a ſubſequent to him- 
If, becauſe that would be a 


is wife 


Ly roll in 


22 3 


muſt ſhew that the cauſe of action 
aroſe within the juriſdiction of that 
court. Moravia v. Sloper, M. 11 
G. 2. C. B. 34 
11. H 
1 or a ſtran 
. But the officers of - 
* ib. 


Bbb 23- The 
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23- The defendant below is not con- 
cluded by the judgment (againſt 
him) of aa 7 court not of 
record, but may vlead that the 
cauſe of action did not ariſe 

. witiun the juriſdiction. ¶ Herbert 
v. Cook, E. 22 G. 3. B. R. J ib. 36. 


n. a. 
24. Even though he pleaded below. 
| | of juſt ib. 35. n. 4 
25. In a plea of juſtification under 
the proceſs of an inferior court it is 
neceſſary to ſtate the nature of the 
juriſdiction of the court. ib. 37 


26. A capias cannot be ſued out of 
an inferior” court without a prece- 
dent ſummons to warrant it. «. 38 

27. And if it be pleaded that at one 


court the plaintiff below levied his 34 


plaint and ſuch 


the defendant infiſts on a right. 
Cooper v. Monte, H. 11 G. 2. C. B. 
. 54 

And Coclerill v. Armſtrong, Tr. 11 
& 12 G. 2. C. B. 99 
30. And it is immaterial whether 
the defendant infifts on the right 
-m himſelf, or whether he po 
ng 

102 


31. So it is bad where the replicati- 
on puts ſeveral matters in iſſue ; 


as where replied to a_ (to trel. 
paſs for taking cattle) that A. 
was ſeiſed in fee of the locus in 
quo, and that defendant as his ſer- 
vant took the cattle damage fea- 
ſant. 99 
And Bell v. Wardell, E. 13 C. 2. 
C. B. 204 
32. ” a plea I op ſus propria 
abſque tali cauſa to a cognizance 
for rent is bad. 100 m a. 
33. When (in treſpaſs) the defend - 
ant juſtifies taking the goods as a 


ing them as a di 
the taking and converting 
ſidered as the ſame thing; and there- 
fore it is not inconſiſtent in a plea 


are con- 


of 2 oF to the | 
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aut of a · court held February 24th ; 
held that the proceſs was void, and 
the juſtification bad. Morſe v. 
James, M. 12 G. 2. C. 3B. 122 
38. An officer of an inferior court 
cannot juſtify under proceſs that is 
void, though he may under proceſs 
that is only voidable. ib. 125 
39. Tony 6 an officer is juſtified in 


n 
out of which it iſſued, had juriſ- 
8 ib. 128 
40. endant juſtified as an officer 
of an inferior court for trying cau- 
ſes touching mines miners 
within certain limits; the plea 
was holden bad, becauſe it did not 
allege that the defendant below 
was 2a miner at the commence- 
ment of the fuit below” but only 
« when the execution iſſued.” 128 
41. A ſheriff, who juſtifies under a 
writ (meſne proceſs,) muſt ſhew it 
ee bed 4. 
th. 126 
42. RN > he me nevetive the 
the officer of an inferior court, to 
whom it's precepts are directed, to 
ſhew a preeept, under which he 
juſtifies, returned? x. ib. 127 
43. L 
to.] ih. u. a 


44. A heriff, or officer, who juſti- 
fies under a writ of execution need 
not ſhew it returned. [ Cafes re- 
3 ib. 126. n. b. 

If a plea of juſtification under a 

of an inferior court thew 

the return, as- well as the precept 
itſelf, it maſt conclude prout patet 


not neceſſary to ſtate return. 
ib. 126. 

* Where an officer of an inferior 
juſtifies urc c a : to 


E goods of 4. 


[ Catcs referred. 


and return are 
inducement but of the 

ſubſtance of %he juſtification. is. 
127 

47. So is a judgment, in an action of 
debt on the judgment. ib. 
48. But in an action for an eſcape, 
the jud t and execution are on- 
ly inducement ; and where a mat- 
ter of record, that is only induce- 
ment, is inf ſted on in a plea, the 
plea need not conclude prout patet 
recordum. ib, 


per 
49. If the plaintiff in an action in 
an inferior court, or a mere ftran- 


—_ the 


proceſs, he muſt 
„ 
50. Whether a perſon, tone 


the requeſt of the officers and in 


ſtranger ? Ds. ib, 12 
31. ee 
ting criminal proceſs, is not. Semb. 

ih. 

52. A plea of juſtification under the 
proceſs of an inferior court holden 
« at the foreſt of D., without 
ſtating in what 7 part of 
the foreſt, good. Semb. ib. 
53. If, to covenant for not repair. 
; demiſed, the 


am 

* 

from, the plainti 

he did not expel 
Hodg ſhin v. Queenborough, M. 12 
G. 3. C... | 129 
54. But he cannot plead an expulſi- 
on from part. we 3. 
Plea alleging thit A. Baving 
5s kn pole? Se. &@ be 
nant at will to B. is a fufficient 
Bbbz averment 
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of ſeſſions it was neceſſary to al- 
lege that the party was in priſon 
or had ſurrendered himſelf before 
that time. 


11 


{> 
C 


64- When the plaintiff 
cloſe in his d 1 


. Iberum tenementum ? Ov. i. 224 
65. To the plea of liberu2 tenemen- 
tum the plaintiff may reply in either 
of three ways ; iſt, he may traverſe 
the defendant's plea, and then it is 
immaterial whether or not he ſets 
forth his own title ; 2dly, he may 
admit the freehold to be in the de- 
; fendant and inſiſt on a leaſe or ſome 
v. James H. 13 G. 2. C. B. 199, other title under him; or 3dly, 
Sollers v. Lawrence, T. 16 && that before the defendant had any 

17 G. 2. C. . 413 thing in the premiſes, A. B. was 
60. The inſolvent act, 10 G. 2., ſeiſed in fee and made a leaſe either 
to the plaintiff or to a perſon un- 
der whom he claims, which is ſub- 

_ fiſting, without confeſſing or deny- 
ys defendant's plea. ih. 225 
66. When a defendant wiſhestoavoid 
a contract 


| 
t 


fl 


0 
— 
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a contract as being made contrary 
to a ſtatute, he muſt in his plea ſet 
forth facts to ſhew that J caſe 
is within the ſtatute: 
rally that the cafe is within 1 fta- 
tute is inſufficient. Haggins v. Baum- 
bridze, H. 14 G. 2. C. B. 47 
67. A preſcription for a right to fiſh 
in the ſea, as annexed to certain 
tenements, is bad, becauſe it is a 


right common to all the King's 
ſubjects. Ward v. Creſwell, T. 
* & 15 G. 2. C. B. 265 

ſeriptire right claimed in 
— certain ancient tenements 
&c, without ſaying how many, is 
bad. Semb. 


right in reſpett 

and 10 acres and another in reſpect 

of another tenement and 10 acres, 

of | 

70. bee to a prayer of 
view in a real action] it is not ſuſhi. 
cient for the demandant to fay that 
the tenant is in >Qtual poſſeſiion of 
the lands demanded ; he mr alſo 
add. and of no other lands in the 
fame vill.” Davis v. Lees, Tr. 16 
G. 2.C.B. 48 

71. Where a juſtification in 
is bad in point of law, the court 
will order the judgment to be en- 
tered up for the plaintiff, notwith- 
ſtanding a verdi& for the defendant 
on the plea of juſtification. Broad- 
bent v. Wilks T. 16 G. | oh . 


72. The defendant in his — 
replevin ſtated that by leaſe and re- 
leafe he in confideration of an an- 

nuity therein mentioned conveyed 
certain premiſes containing the 


place wher &c to the plaintiff in 


ſubject to a rent-charge pay- 
able to the defendant 7 MA 


life, with power of diftreſs for nan« 
of the annuity, and that 
virtue of the leaſe and releaſe 


neither aſſiſt or invalidate another 
plea on the ſame record. ib. 380 


a for 
SEES 


byc-law when he did the aft 
of? On. The Gunmaker 
DP v. F. V. 16 G. 3. C. 


on a day (after a videlicet) after 
be was ſuhject to the bye · law, as it 
. 
76. Ease for the gere 
of a bail-bond to ſtate in his de 


caration that the ſheriff agred 


—— — 
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a right to uſe 98. Ina of tender the 


Parnham v. Pacey, H. 18 G. 2. C. muſt he was 1 
B. the 
Haldenby 

C. B. 632 


i 


F751 
4111 


fl; 


ing, E. 18 G. 2. C. B. 558 
92. In an action on the caſe for en- 
ticing away the plaintiff's wife, it is 


+ See Iusunanct. 
POOR RATE, 
Ser Dis rat ss, No. 12. 


POS TEA, 
tat Ser Evivence, No. 4. 
POWER or ATTORNEY, 
Ser ATTORNEY, No. 2, 2. 
PRACTICE, 


Ser Cos rs, No. 2, 3, 4, 5- - Exn- 
cuT1ion. JUDGMENT, No. 1. 
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turn, and B. or ker aſſigus to the 
next. Barker v. The Biſbop of Lon- 
don, H. 26G. 2. C. 659 
2. Aud if, when A. and B. do not 


„A. the eldeft, or 
her aſſigns, may preſent to the firſt F 


PROCESS. 
5 See Inrexiton Couar. 4 


PROCHEIN AMY, 
Ser Arracunumir, No. 1. 


PROFERT. 
. 1. A party who claims under a deed 
&c. in the hands of a third 
to the poſſeſſion of which 
no right, need not make a p 
of that deed in I 


| PROHIBITIO 
PRECEPT. | See Count, No. 5, 6. 2 
See Iurtaioa Covar, No. 14, 15, | 
T6, 17. | PROMISORY NOTE, 
PRESCRIPTION, | Ser Dersazancz, No. 3. 
See War, No. 1, 2, 5» | 1. A promifory note to A. 


or order after the of A. is 
aſſignable under the ſtat. 3. 


* 
in- 
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the maker. Colcham v. Cooke, 
16 G. 2. C. . 393 
2. But when the fund out of which REASONABLE TIME, 


yment is to be made is uncer- | 
tain, or iti» unceruin wherber or See Paas, No. 66. 
not the time fixed payment 
will came, in either of thoſe caſes « RECOGNIZANCE, 
See Pram, No. 13. 


Stone v. Rawlinſon," Z. 18 G. 2. 
C. . | 389 


PROTESTANT, 
Ser Parrsr. 


=: 
AEX. 
See ArvinmatiON. 


QUARE IMPEDIT, 

Ser PanzEnTATION. | 
. impedit i be 

Mayer c. of Bedford v. The 35 


op of Lincoln, H. 19 E. SS N | pear by attorney 


1. Limitation to A. for g 


2. Contingent remainders defined. ib. 
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REMAINDER. 


years, if 
he ſo long live, © and from and 
« after the death of 4. or other 
« ſooner determination of the eſtate 
« limited to A. for 99 years, then 
to truftees during the life of 
A. to preſerve contingent re- 

«© mainders, and after the end or 
« other fooner determination of 
« the faid term, then to the firſt 
« ſor of the body of A. in tail 


„ male, with divers remainders 
over. A., her with his ſon 
B., levied a , and ſuffered a 


recovery, and both died: : held that 


the limitation to f. was a good li- 


mitation ; that the Imitation to 
the walls wa » wittd remain- 
| i the ine of ering the fn 
14 A. 4. 

Fae id nt 


conſequently tha 
make a — to the 
pe, and that the recovery A not 


har either the remainder to N. or 


the ſubſequent remainders. Park- 
burſt v. Smith, leſſee of Dormer ; in 
error. H. 15 G. 2. Dom. Proc. 


327 


337 
RENT-CHARGE, 


Se ConviTiOn, No. 1. PizaDixG, 


No. 72. 


REPLEVIN, 


See Cosrs, No. 9. PLlzanixc, 
No. 79, 80, 81, $2. 


1. A replevin is a 2 action, 

though _—_— title to land be brought 
in queſtion. Eaton v. Southby, H. 
12 G. 2. C. . 134 


7. It not a 


8. Goods taken under a diſtreſs, for 


2. An action of replevin to recover 


damages is an action within the 
meaning of the ſtat. 24 G. 2. c. 
44. which requires a plaintiff to 
demand a copy of the warrant of 
a juſtice, under which an officer 
(defendant) acted, before he 
brings his action. Pearſon v. Ro- 


berts, E. 28 G. 2.C. B. 668 


3- The court will not grant an at- 


tachmert ”-=_ a ſheriff for not 
_— a in· bond on his grant- 


rep 
e replevin. Twells v. C - 
vile, M. 16 G.2.C.B. 


4- 4 will lie i lie aint im 
ih. 


for not taking a replevi 


5. So, for 4 ng inſufficient pled- 


referred to, n. b.] 


ges. [Caſes 


6. In that action the party can only 


recover to the amount of double 
the value of the goods diſtrained. 
ih. 
=y * a declaration 
by t nee of a 12 nd 
* the — was the avowant 
or perſon making cognizance; the 
court of themſelves referred to the 
replevin ſuit, it being of record in 
this court, and the declaration con- 
cluding prout patet per recordum. 
Barker v. Horton, E. 17 G. 2. C. B. 
460 


a penalty on a conviction under an 
act of nt, cannot be reple- 
vied ; ſemb. Pearſon v. Roberts, E. 
28G. 2.C.B. 672 


RESIGNATION, 


See Band, No. 2. 


RETAINER, 


See Exe cuTor, No. 4, 5. 


RIGHT 
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RIGHT or WAY, 
See War. 


8 
SET- OFF. 


1. Where an executor ſues in his own 
name for money due to the teſtator 
in his lifetime but received by the 
defendant afterwards, the defen- 
dant cannot fet off a debt due to 
him from the tcitator. Shipman 
v. Thompſun, 7. 11 & 12 C. 2. 
C. B. 106 

2. But a debt due to the defendant as 
ſurviving partner may be ſet off 
againſt a demand on him in his own 
right ib. note. 

3. So a debt due from the plaintiff as 
ſurviving partner to the defendant 
may be ict off againit a debt due 
from the defendaut to the plaiutiff 
in his own right. ib. note. 

4. Under the ſtat. 8 G. 2. c. 24. no 
debt on bond can be ſet off, unleſs 
it be on a bond for ſecuring the 
payment of money. Hutchinſon v. 
Sturger, T. 14 & 15 C. 2. C. 5B. 

261 

5. Conſequently a bail-bond cannot 
be tet off under that act. ib. 263 

6. Nor can fucÞ a bond given to an 

otñcer of the palace · court) be 
ſet off under the ſtat. 2 G. 2. c. 
22. to an action brought againſt 
that officer. gh ib. 

7. But a bail-bond over to 
the party may be ſet off to an ac- 
tion brought by that party; ſemb. 

ib. 264 


SHERIFF, 


See ATTacymenT. No. 4, 5. Re- 
PLEVIN, No. 3» 4» 5 6. 


SLANDER, 


Sce Cos vs, No. 10. Evipexce, No. 
+>: 

1. The court will not arreſt the judg- 
ment in an action for words in oue 
court, though ſome of them be not 
actionable. Lhyd v. Morris, E. 
17 C. 2. C. B. 443 

2. liter, where there are two counts, 
none of the words in one are acti- 


1. If the words of the enacting part 
of a ſtatute be doubtful, they may 
be explained by the title or pre- 
amble. Colchan v. Cooke, H. 16 


STATUTES cited or commented upon. 
Hear III. | 

20. c. 4. Common. 60 

52. c 4. Dikltrels. 530 
EDWAaAnD I. 

6. c. 1. Glouc. Colts. 442 

13. /t fm. c. 1. Eſtate tail. 450 


—f. 1. c. 31. Bill of Exceptiuns. 

535» n. 6 

— c. 25. c. 2. Weſiminffer. 62 

— c. 48, c. 2. Weſtminſter. 347 

18, c. 1. Tenure. 619, n. r. 
H NAT VI. 


8. c 12. Amendment. 7. 125 493 
—Cc. 15. Amendment ab. 


Ceccz2 Heuer 
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Hua VIII. 
7. c. 4. Replevin. 677 
21. c. * Non-refidence. 393, n. a. 
23. . 15. Cofts. 441 
32. c. 1. Wills. 81 
— . 30. Amendment 126. n. 483 
— . 32. Rents. 153 

Ewan VI. 


2 3. . 13. Eafter offering. 
5&6 of res 0 


244. 572. 


5 & 6. x. 14. Foreſtalling. 590. 634 


ELizanerTH. 
5. c. 12. Drovers. | 
13 C. 7, * 403. 466, 


— . 13. 


18. c. 5. =_ 392. T 
— . 14 Amendment. 126, n. 
27, C. 20. Plymouth. 440 
31. c. 5. . 433, n. 4 
43. . 2. Poor-rate. 636 
N James I. 
1. c. && 6 6. Papiſts. 78 
——C 15. 403, . 
— . 22. 2 * 
3 c. 5. Papiſts. 79 
4. . 3. Coſts. 441 
21. c. 4. Juriſdiction. 635 


—c. 13. Amendment. 126, n. 


16 17. c. 8. Amendment. 7. 8. 


126, n. 

433. 601 

17. . 17. Replevin. * 671 
29. c. 3. / 12. Occupant. 504 
—C. 3. * Judgment. 428 n. 
— . 3.7 1 6. Execution. 136 
—e. 7. J 6. Sunday 459 


William and Mary. 


1. c. 18. . 11. Toleration. 463. 630 
— c. 5. Diſtreſs. 515. 636 
z6& I 636 
38 $23 
5& 
7 & 
7& 
8 & 


Anne. 
3 & 4- c. 9 Promiſory notes, 393- 
560 
4& 5.c. 16. Amendment. 7,8. 13. 
126, n. 433 
—— 1 4- Double pleading. 533 
—— /. 6. Venire. 598 
— 7 = Bail-bond. 408 
— Account. 209 


8. c. 14. {andlord. | Rent. 376 


9. c. 14. Gaming. 425» n. c. 
— . 20. 


- 6 ao02 — &. 22. Bromſbury. 536 
1 1 34 8 10. c. 15. 2 469 
——- — 438 11. Bloomſbury. 536 
— . Bankrupt. 465. 468 Gro I. 

Cruanreres I. 
x6. c. 6. Recovery. 564 


Cuarites II. 


I2. c. 23. Warrant. 413, n. 4 
. 24. { 25. Warrant. 412 
15. c. 8. Cattle. 392 


- 
—_—— — 
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| Grone II. 
2. c. 22. Set-off, 106. 261 
— . 24. Bribery. 422 


3. c. 10. 
— c. 25. Juror. 
4. c. 26. , 4. Amendment. 60 
16. Blandford. 
24. Set-off. 
23. Warrant. 
10. — Infolvent. 
— . 18. Saint Olave's church. 463 
11. c. 19. Replevin. 375. 429. 460 
12. c. 13. /. 9. Attoraics. 288, n 6. 
14. c. 17. 
— . 20. /. 9. 
19. c. 37. . 


3 0 
5. c. 
8. c. 
9. 6. 


Gronce III. 


13. c. 78. /. 34. Highways. 671, n. 
16. c. 38. Infulvens. 


STATUTES or LIMITA- 
TIONS. 


See PLtavinc, No. 16, 17, 18, 19. 


SUNDAY. 
See ArneST. 


SUPERSEDEAS. 


See Eaxons Wair or. 


536. 
486 


n. 6. 201. 


3. Alter of a toll traverſe; there a 


T 


TENANT, 
See Count, No. 1, 2, 3, 4. He- 


ator, No. 1. 2, 3. LanDLoap 
and Trxant. 


TENANT u COMMON, 
See Accovnrt. 


*4 


. TENDER, 
See PLzeapixG, No. 34, 35, 98, 99, 
TENURE, 

See Count, No. 1, 2, 3, 4 


TOLERATION ACT, 
See Disse ur EAS. 


TOLL. 


1. A preſcription to take toll for paſ- 

fing on an ancient navigable river 
the plaintiff s manor in 
bad in law. The mayor c. of 


Nottingham v. Lambert, T. 11 & 
12 C. 2. C. 


. 111 

2. A preſcription for toll thorough 
cannot be ſupported, unleſs a con- 
fideration for it be ſhewn. . 


conſideration is implied. . 
TRADE, 
Ser BYz-Law, No. 1, 2, 3» 4- 
TRESPASS, 
Ser Pizammn. 


TRIAL 


1. It is ro objection after verdict that 
an action of covenant for not re- 


pairing &c. was brought and tried 
in 


in a foreign county, that defect 
being — by the ſtatute 16 & 
17 Car. 2. c. 8. The bailiffs c. of 
Litchfield v. Slater. M. 17 G. 2. 
C. . 431 


TROVER, 

Sze De rixvr. 

1. Trover = iron, without 
ſaying what quantity. good after 
— Talbott v. Spear, E. 11 
C. 2. C. B. 70 


V 
VENIRE FAC IAS. 

1. The venire facias ( in an action on ſtat. 
728 V. 3. c. J., which gives an 
action for a falſe return of members 

of parliament) may be de corpore 

comitatus, that being a remedial 
att. Myddelten v. Wynn, 1 art. 
in error, H. 19 G. 2. Cam. Scac. 


2. And fince, by flat. 24 G. 2 


18 /. 3. the venire may be de corpore 
cumitatus in all ations or informa. 
tions on penal ſtatutes. ith. n, 


VENUE, 
See Practice, No. 4, 5. 


' VERDICT, 
See Juror. 


VERDICT, Special. 


t. A negative need not be found in a 
— 2 except where it is 
nece to that a perſon or 
thing does not come within a parti- 
cular exception. The Mayor Ac. 
of Notiingham v. Lambert, M. 12 
C. 2. C. B. 117 


VICAR, 
Ser Dir Ar Iba rious. 
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VIEW. 


1. A tenant in a real action may pray 
a view either before or after the 
demandant has counted. Duvis v. 
Lees, = 6 6. 3. C. BE. 344 

2. A view, being a dilatory, is only 
to be granted in caſes where it is 
neceſſary. ; is. 347 

3. And conſequently it will not be 
granted where it appears that the 
tenant knows what lands arc de- 
manded. ih. 

4. Nor where the tenant is in poſſeſ- 
fion of no other lands in the vill 
than the demandant ſues for. ib. 

5. And in a quarter plea (to a prayer 
of view) it is not ſufticient for the 
demandant to ſay that the tenant is 
in actual of the lands de- 
manded ; he mnſt add © and of 
« no other lands in the ſame vill.” 

ib. 348 

6. But the tenant is entitled. to a view 
when he is in poſſeſſion of more 
lands in the vill than thoſe demand- 
ed. 16. 347 


UNITY, 
See Cus Tom, No. 17, 18. 
UNIVERSITY, 
See Coontzance. 
USES, 
Ser Dx ED, No. 4, 5, 6, 7, 8. 


1. A couv to uſes is to be con” 
ſtrued like a common law convey- 
ance. 7 d. Peckham v. Mer- 


lou, T. 12S 13G. 2. C. b.. 180 
W 


WARRANT, 
See ReyLEving, No. 2. 
1. A warrant of diftreſs granted by 
two juſtices under ftat. 9 G. 2. c. 
23. on 
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. on a conviction for ſelling ſpi- 
* liquors without a Net 
need not be under the feals of the 
juſtices : it is ſufficient if it be under 
their hands. Padfield v. Cabell, 
Tr. 16 & 17 C. 2. C. B. 411 

2. A warrant only figuifies an authori- 
ty it does not ex vi termini 
an inſtrument under ſeal. ib. 412 
WARRANT or ATTORNEY, 

See JupGnenT, No. 1. 


WAY. 


WTTNESS 


a aq ws 
ner — e 


penalties un- 
der the ſtat. 9 A. c. 14. C 5. the 
loſer of the money at cards is 
witneſs to prove the loſs. 
Caſe referred to in n. c.] ib. 42 
3. on a proſecution for the 
ty under 23 C. 2. c. 13. /. f. for 


under the ſtatuteof frauds. Pendech 

v. Mackinder, M. 28 G. 2. G.B.665 

6. But now by ſtat. 31 C. 3. c.35. be 
is a competent witneſs. ib. 668 x. 

WRIT. 

1. A capias returnable on a common 
returo day, inſtead of a day certain, 
is only voidable, not void. Karver 

v. James, T. 14 & 15G. 3. C. B. 
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OF THE 
- COURT OF COMMON PLEAS 
DURING THE TIME OF THESE REPORTS 


— — 


EASTER, 10 Geo. II. 1737. 


J. Fonrscux ALaxD. 


On 7th of Fah 2 1738, — ky 2+, Mr. Baron (William) 
—— was appoint the Bench in this Court in the 
of Mr. Juſtice 4 * was appointed Lord Chief Baron 
of Tas Cour of Exchequer. 


In the vacation after Hilary Term 1739, 40, Mr. Juſtice Denton 
and Mr Baron Parker ſucceeded him in this Court. 


Michaelmas Term 1741 Mr. Serjt. Burnett was appointed a 
udge of ne Juſtice William Forteſcue, who 


* 


42 Mr. Juſtice Parker was appointed 
the Court of Exchequer, and Mr. Baron 


m 1742 


Birch was a 2 of 
11. Indie F. — * 


pe: Jon gms ny died, and he was ſuc- 
Mr. 


Mr. Juſtice Birch died; and in the 
* of his Majeſty's counſel, ſug 


Eſq. one of his Maje 
— in the rooch of 


— i 


